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Southwestern  Chancery  Divislon__HoN.  Thomas  H.  Smith,  Mobile. 


SUPERNUMERARY  JUDGE. 
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Montgomery  City  Court  |  j^^^^    William   H.  THOMAS_.Montgomery. 
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Walker  County  Law 

and  Equity  Court Hon.  T.  L.   Sowell Jasper. 

Selma  City  Court Hon.  J.  W.  Mabry Selma. 

Talladega  City  Court—    Hon.  G.  K.  Miller Talladega. 
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Inferior  Court  of 

Covington  County Hon.  B.  H,  Lewis Andalusia. 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


TABLE  OF  CASES  REPORTED  IN  THIS  VOLUME. 


Adams  ▼.   Atklson 225 

Alabama    Cent.    Ry.    Co.    y. 

Long 301 

Alabama  Const.  Co.  v.  Watson  166 
Alabama  O.  S.  R.  R.  Co.  ats. 

Rabitte 431 

Alabama  G.  §.  R.  R.  Co.  ats. 

Williams 396 

Alabama  Groc.  Co.  v.  let  Nat. 

Bank 143 

American  Bolt  Co.  v.  Fennell-  484 
Anniston,  City  of  v.  Calhoun 

County 68 

Atlanta  B.  &  A.  Ry.  Co.  ats» 

CrolTord 288 

Atlanta  B.    ft  A.  Ry.    Co.    v. 

Hall   271 

Atlanta  ft  B.  A.  L.  Ry.  Co.  v. 

Brown 607 

Atkison   ats.   Adams 225 

Attorney  General,  State  ex  rel. 

V.  L.  ft  N.  R.  R.  Co 208 

Austin  ft  Co.  ats.  Town  of  Cot- 
tonwood   117 

Bailey  v.  The  State 18 

Baker  ats.  Mobile  L.  ft  Ry.  Co.  491 

Barnard  v.  The  State 35 

Bass  ft  Co.  V.  Benson 306 

Bay  Shore  L.  Co.  ats.  M.  J.  ft 

K.  C.  R.  R.  Co 622 

Benson  ats.  Bass  ft  Co 306 

Bird  ats.  Clarke 278 

Birmingham.  City  of  v.  Miller  59 
Birmingham  Ry.  L.  ft  P.  Co.  v. 

Chastain 421 

Birmingham  Ry.  L.  ft  P.  Co.  v. 

Hinton 470 

Birmingham  Ry.  L.  ft  P.  Co.  v. 

Lavender 434 

Birmingham  Ry.  L.  ft  P.  Co.  .v. 

McGinty 410 

Birmingham  Ry.  L.  ft  P.  Co. 

ats.  Randle 532 

Birmingham  Ry.  L.  ft  P.  Co.  v. 

Williams 381 

Blount  V.  Blount 242 

Boggs  V.  Holloway 286 

Boyd  V.  Lucas 338 

Brake  ats.  Stowers  Fum.  Co.  639 
Bromberg  v.  Bugenotto  Const. 

Co. 323 

Brown  ats.  A.  ft  B.  A.  L.  Ry. 

Co. 607 

Brown  ats.  Seaboard  A.  L.  Ry. 

Co. 630 


Bryant  v.  The  State 26 

Burgess  v.  T.  C.  L  ft  R.  R.  Co.  519 

Burgin  V.  Marx 633 

Bynum,  et  al.  ats.  Kumpe.  et 

al. 311 

Bynum  ats.  Weeks 231 

Calhoun  County    ats.  City    of 

Anniston  __  68 

Campbell  ats.    Selma  S.  ft    S. 

Ry.  Co.   438 

Cannon  ats.  L.  ft  N.  R.  R.  Co.  453 
Chastain  ats.  Birmingham  Ry. 

L.  &  P.  Co. 421 

City   of  Anniston   v.    Calhoun 

County 68 

City  of  Birmingham.  State  ex 

rel.  V.  Miller 59 

City  of  Mobile  v.  P.  ft  T.  Ins. 

Co. 125 

Clarke,  et  al.  v.  Bird 278 

Clemmons  ats.  Fuller 340 

Com.  Ct.    Tallapoosa  Co.    ats. 

Tallassee  P.  Mfg.  Co 263 

Corona  C.  ft  I.  Co.  v.  White—  627 
Cottonwood,  town  of  v.  Aus- 
tin ft  Co. 117 

Cowan   ats.  Robinson^ 603 

Crofford  v.   A.  B.  ft  A.  R.  R. 

Co. 288 

Crowley  ats.  W.  U.  Tel.  Co.-_  583 
Cunningham  ats.  W.  S.  C.  ft 

F.  Co. 369 

Curtis  V.  Hunt 78 

C.  W.     Zimmerman  Mfg.    Co. 

ats.  Daffln 231 

Daflln  V.  Zimmerman  Mfg.  Co.  637 

Daniel  ats.  North  Ala.Trac.  Co.  414 
Davis,  et  al.  v.  Taylor,  Lowen- 

stein  ft  Co. 227 

Deedmeyer,  et  al.  v.  Leahart, 

et  al.   295 

Dickinson    v.    Findley 149 

Dodge  V.  Irvington  Land  Co.__  91 

Duffln  ats.  Van  Ingen 318 

Echols  V.  The  State 48 

Elliott  V.  Howison 71 

Erdreich    Bros    &    Marx    ats. 

Papst  Brew.  Co 147 

Eugenotto  Const.  Co.  v.  Brom- 
berg    323 

Elxchange  Nat.  Bank  v.  Stew- 
art    218 


Digiti 


ized  by  Google 


VIII      CASES  REPORTED  IN  THIS  VOLUME. 


Factors  &  T.  Ins.  Co.  ats.  City 

of  Mobile 125 

Fennell  at?.  Amor.  Bolt  Co._-  428 
Fidelity  &  Deposit  Co.  v.  Wal- 
ker „ 129 

Findley  ats.  Dickinson 149 

First  Nat.  Bank  ats.  Alabama 

Grocery  Co. 143 

Forbus  V.  The  State 41 

Forrister     ats.  Southern     Ry. 

Co. 477 

Franklin  v.  The  State 30 

Fuller  v.  Clemmons 340 

Glenn  v.  The  State 44 

Gulf  Compress    Co.  v.  Harris, 

Cortner    &    Co 343 

Gullatt  ats.  Southern  Ry.  Co._  477 
Gunn  ats.  Pruett 123 

Hall  V.  A.  B.  &  A.  R.  R.  Co..__  27l' 

Harper  v.  Raisin  Fert.  Co 329 

Harris,  Cortner  &  Co.  ats.  Gulf 

Compress  Co. 343 

Hearn  v.  The  State 47 

Henderson  ats.  Light 200 

Herring  v.  The  State 31 

HInton  ats.    Birmingham    Ry. 

L.  &  P.  Co 470 

Hockinsmith  ats.  Small 234 

Holloway  ats.  Boggs 286 

Howison  ats.  Elliott 71 

Hunt  ats.  Curtis 78 

Irvington  Land  Co.  ats.  Dodge    91 

Knabe  ats.  Montgomery  Tract. 
.  Co. 458 

koosa  &  Co.  V.  Warten 496 

Kress,  et  al.  v.  Lawrence 652 

Kumpe  V.  Bynum 311 

Kyle  V.  Slaughter 109 

Lacey  ats.  The  State 16 

Lavender      ats.      Birmi  ogham 

Ry.  L.  &  P.  Co 434 

Lawrence  ats.  Kress,  et  al. 652 

Leahart,  et  al.  v.  Deedmeyer, 

et  al.    295 

Light  V.   Henderson   200 

Long  ats.  Ala.  Cent.  Ry.  Co._  301 
Louisville  &  N.   R.   R.   Co.   v. 

Cannon 453 

Louisville  &  N.  R.  R.  Co.  v. 

Lowe   —    391 

Louisville    &  N.  R.  R.  Co.    v. 

Melton 509 

Louisville  &  N.  R.  R.  Co.  ats. 

State  ex  rel.  Attorney  Gen.  208 


Louisville  L.  &  N.  R.  R.  Co.  v. 

Vanzant 527 

Lowe  ats.  L.  &  N.  R.  R.  Co.__  391 
Lucas   V.    Boyd 338 

McCreary  &  Co.  ats.  Richard- 
son,  et  al.    .  65 

McGinty      ats.      Birmingham 

Ry.  L.  &  P.  Co 410 

McKay   ats.  Mobile  L.   &  Ry. 

Co.    _.    51 

McMorris  ats.  W.  U>  Tel.  Co..  563 

McVay  v.  White  &  Sons 182 

Marx    ats.    Burgin 633 

Melton  ats.  L.  &  N.  R.  R.  Co.  509 

Melton  ats.  Southern  Ry.  Co.  404 

Merrill  v.  Smith,  et  al 186 

Miller,  et  al.  v.  The  State___  73 
Miller  ats.   State  ex  rel.  City 

of  Birmingham   59 

Mobile,  city  of  v.  F.  ft  T.  Ins. 

Co.    125 

Mobile  I.  &  B.  Co.  v.  Stein__-  113 
Mobile  J.  &  K.  C.  R.  R.  Co.  v. 

Bay  Shore  L.  Co 622 

Mobile  L.  &  Ry.  Co.  v.  Baker  491 

Mobile  L.  ft  Ry.  Co.  v.  McKay  51 
Montgomery    Traction     Co.  v. 

Knabe    __    458 

Moore  ats.  Tallassee    F.  Mfg. 

Co.    __    356 

Moore,   State  ex  rel.   v.   Wal- 

drop  __   86 

Murry  v.  Strother 204 

North  Ala.  Tract.  Co.  v.  Dan- 
iel   __    414 

Northcutt  ats.  W.  U.  Tel.  Co._  539 

Ollinger  Bruce    D.  D.  Co.    v. 
Tunstall    __    178 

Pabst     Brewing    Co.  v.     Brd- 

reich  Bros  ft  Marx 147 

Pate  V.  The  State 1 

Polytinsky  v.   Stewart 179 

Pruett  v.  Gunn 123 

Quarles  ats.  The  State 54 

Rabitte  v.  A.  G.  S.  R.  R.  Co.  431 
Randle  v.  Birmingham  Ry.  L. 

&  P.  Co.   532 

Raisin  Fert.  Co.  ats.  Harper.  329 

Reaves  v.   The   State. 6 

Richardson  v.  McCreary  &  Co.  65 

Robinson  v.  Cowan 603 

Salser  ats.  Sloss-S.  S.  ft  I.  Co.  511 


Digiti 


ized  by  Google 


CASES  REPORTED  JN  THIS  VOLUME.    ix 


Sampson  ats.  Sloss-S.  S.  &  I. 
Co.    590 

Seaboard  A.    L.    Ry.    Co.    v. 
Brown   _.   630 

Selma     S.  &     S.  Ry.     Co.     v. 

Campbell    __    438 

Simmons  v.  The  State 9 

Singleton   ats.    Tribble 308 

Slaughter    ats.    Kyle 109 

Sl'.s<  S.   S.  &  I.  To.  V.  Salser  511 
Sloss-S.  S.  &  I.  Co.    V.  Samp- 
son  -_   590 

Small  V.  Hocklnsmlth 234 

Smith  ats.  Merrill 186 

Southern  H.  &  S.  Co.  v.  Stan- 
dard  Equip.   Co.   506 

Southern  Ry.  Co.  v.  Forrister  477 
Southern  Ry.  Co.  v.  Gullatt-.  502 
Southern  Ry.  Co.  v.  Melton__  404 
Southern  Ry.  Co.  v.  Wooley.-  447 
Standard      Equip.      Co.      ats. 

Southern  H.  &  S.  Co 596 

State    ats.   Bailey 18 

State   ats.   Barnard   .'^5 

State  ats.  Bryant 26 

State  ats.  Echols 48| 

State  ats.  Forbus 41; 

State  ats.  Franklin 30 

State  ats.  Glenn 44 

State  ats.  Hearn  47 

State  ats.  Herring 31 

State  V  .LAcey 1 16: 

State  ats.  Miller,  et  al 73 

State  ats.  Pace 1, 

State  V.  Quarles 54  i 

St«ite  ats.  Reaves 5, 

State  ats.  Simmons 9' 

State  ats.   Yunp 38 

Sta*e  ex  rel.  Attorney  General         I 

V.  L.  A  N.  R.  R.  Co 208' 

State  ex  rel.  City  of  Birming-         I 

ham  V.  Miller 59' 

State  ex     rel.    Moore  v.    Wal-         , 

drop    __   85' 

Stein  nts.  Mobile  I.  &  B.  Co.__  113] 
Stewart  ats.     Exchange     Nat.         , 

Bank    __    218, 

Stewart  ats.  Polytinsky 179 

Stowers   Furn.   Co.   v.   Brake.  (>80| 

Strother    ats.   Murry 204 

Sunflower  L.     Co.  v.     Turner 
Sup.    Co.    191 

Tallapoosa    County  Com.    Ct. 

ats.  Tallassee  F.  Mfg.  Co.__  263 
Tallassee     Palls  Mfg.    Co.    v. 

Moore 356 


Tallassee  Falls  Co.     v.  Talla- 
poosa  County 263 

Taylor-Lowenstein  &  Co.  ats. 
Davis,  et  al. 227 

Tenn.    C.  I.    &  R.    R.  Co.    v. 
Burgess    _.    519 

Town  of  Cottonwood  v.   Aus- 
tin  &  Co.    117 

Tribble  v.  Singleton 308 

Tunstall  ats.     01  linger  Bruce 

D.   D.   Co.   173 

Turner  Sup.     Co.     ats.     Sun- 
flower  L.   Co.    191 

Tutwller    C.  C.    &  I.     Co.    v. 
Tuvin 657 

Turin  ats.  Tutwiler  C.  C.  &  1. 

Co. 657 

I 

Union  C.  L,  Ins.  Co.  v.  Wash- 
burn   169 

Van    Ingen   v.    Duffln 318 

Vanzant  ats.  L.  &  N.  R.  R.  Co.  527 

Waldrop.  et  al.  ats.   State  ex 

rel.   Moore    ._    86 

Walker  ats.  Fidelity  &  Depos- 
it Co.   129 

Walker  ata.  W.  U.  Tel.  Co.-__  578 

Warten  ats.  Koosa  &  Co 496 

Washburn  ats.   U.   C.   L.    Ins. 

Co.    -_    169 

Watson  ats.  Ala?  Const.  Co...  166 

Weeks  v.  Bynura 231 

Western  S.  C.  &  F.  Co.  v.  Cun- 
ningham  __   369 

^Vostern  T^.  Tel.  Co.  v.   Crow- 
ley   583 

Western    I^.    T.     Co.     v.     Mc- 

Morris    ._   563 

Western  U.  Tel.  Co.  v.  North- 

cutt 539 

Western  U.  Tel.  Co.  v.  Walker  578 
White  ats.  Corona  C.  &  I.  Co._  627 

White  &  Sons  ats.  McVay 182 

Williams  ats.  A.  G.   S.   R.  R. 

Co.    -_    396 

Williams     ats.      Birmingham 

Ry.  L.  &  P.  Co 381 

Wooley  ata    Southern  Ry.  Co.  447 

Yung  V.  The  State 38 

Zimmerman      Mfg.      Co.      ats. 
Daffin    637 


Digiti 


ized  by  Google 


MEMORANDA  OF  CASES  DECIDED  DURING  THE 

PERIOD  EMBRACED   IN  THIS  VOLUME, 

WHICH  ARE  ORDERED   NOT  TO 

BE  REPORTED   IN   FULL. 


Anderson  v.  The  State 672 

Birmingham  Ry.  L.  &  P.  Co. 

V.  Chastan  g 672 

Birmingham  Ry.  L.  &  P.  Co. 

V.   Phillips   672 

Birmingham  Ry.  L.  &  P.  Co. 

V.   Vaughan   673 

Campbell   v.  The   State 673 

Fielder  v.  The  State 673 

Fletcher  v.  Riley 673 

Franklin  &  Co.,  ex  parte 674 

Gaston,  et  al.  v.  Savage,  et  al  674 

Gibson  v.  City  of  Troy 674 

Goddard  v.  The  State 674 

Hairrel   v.   Graves,   et  al 675 

Haygood  v.  Parrish 675 


Henderson  v.  Wilson 675 

L«awson  V.  Lawsou 675 

McKinley,  ex  parte 675 

McMillan  v.  City  of  Birming- 
ham  —   676 

Mitchum,  et  al.  v.  Boutwell  —676 
Murdock  v.  Stanley  &  Martin  676 

Sanford  v.  Clark 677 

Sloss    S.  S.  &    I.    Co.  V.    The 

State   677 

Smith,  et  al.  v.  Perry 677 

State  v.  Hardage 677 

Wallace,  et  al.  v.  Silvey  &  Co.  678 
Wharton    v.    Henderson    Mar 

chine  Co. 678 

Winzerling  et  al.  v.  Matthews  678 


Digiti 


ized  by  Google 


ALABAMA  CASES  CITED  IN  THIS  VOLUME. 


Aliercrombie  v.  Williams,  127  Ala.  180 615,  689 

Adams  v.  Prampton,  9  Ala.  124 95 

Adams  v.  Olive,  48  Ala.  551 320 

Alabama  Chem.  Co.  v.  Gelss,  143  Ala.  591 164 

Ala.  Con.  C.  &  I.  Co.  v.  Heald,  154  Ala.  580 168 

Ala.  Con.  C.  ft  I.  Co.  v.  Vines,  151  Ala.  378 596 

Ala.  &  Fla.  R.  R.  Co.  v.  Burkett,  42  Ala.  83 616,  682 

Ala.  G.  S.  R.  R.  Co.  v.  Bailey,  112  Ala.  167 469 

Ala.  G.  S.  R.  R.  Co.  v.  Bonner,  39  South.  619 666 

Ala.  G.  S.  R.  R.  Co.  v.  Burgess,  116  Ala.  509 483 

Ala.  G,  S.  R.  R.  Co.  v.  Frazer,  93  Ala.  51 656 

A.  G.  S.  R.  R.  Co.  V.  McAlplne,  B5  Ala.  114 620 

Ala.  G.  S.  R.  R.  Co.  v.  McWhorter,  156  Ala.  269 456,  538 

Ala.  G.  S.  R.  R.  Co.  v.  Moorer,  116  Ala.  642 482 

Ala.  G.  S.  R.  R.  Co.  v.  Roebuck,  76  Ala.  277 446 

Ala.  Mid.  Ry.  Co.  v.  Rushing,  103  Ala.  542 73 

Ala.  M.  Lr.  Co.  V.  Jackson,  121  Ala.  172 '. 304 

Ala.  S.  ft  W.  Co.  V.  Clements,  146  Ala.  259 525 

Albes  V.  Southern  Ry.  Co..  163  Ala.  523 217 

Aldrldge  v.  Tuscumbla  R.  R.  Co.,  2  S.  ft  P.  199 298 

Alexander  v.  Savage,  90  Ala.  383 106,  108 

Alexander  v.  Alexander,  17  Ala.  297 262 

Alford  V.  Alford,  96  Ala.  387 83 

Alford  V.  Lerman,  76  Ala.  626 283 

Allen  V.  Lafayette,  89  Ala.  641 313 

Allen  V.  Maury.  66  Ala.  17 122 

Amer.  U.  Tel.  Co.  v.  Daugherty,  89  Ala.  191 163 

Anderson  v.  Melear,  56  Ala.  626 95,  108 

Andrews  v.  Porter,  112  Ala.  381 636 

Armstrong  v.  Montgomery  St.  Ry.  Co.,  123  Ala.  233 414,  445,  517 

Amett  V.  W.  of  Ala.  Ry.  Co.,  39  South.  775 465 

Askew  V.  Hale  County,  54  Ala.  639 271 

Batley  v.  Dunlap,  138  Ala.  415 - 283 

Ballentyne  v.  Wlckersham,  75  Ala.  533 62,  216 

Bass  T:  Bass,  88  Ala.  408 239 

Battle  V.  Reid,  68  Ala.  153 333 

Battles  V.  Tallman,  96  Ala.  403 617 

B8xl«y  V.  T.  ft  M.  R,  R.  Co.,  128  Ala.  183 164 

Bell  T.  Reynolds,  78  Ala.  511 162 

Bell  V.  The  State,  115  Ala.  89 216 

Bemheimer  v.  Horton,  103  Ala.  384 98,  105 

Bessemer  C.  I.  ft  K  Co.  v.  Doak,  152  Ala.  166 518 

Bessemer  L.  Co.  v.  Jenkins,  111  Ala.  135 420 

Bessemer  Liquor  Co.  v.  Tillman,  139  Ala.  462 666 

Bessemer  Sav.  Bank  v.  Rosenbaum  Co.,  137  Ala.  530 165 

Bibb  V.  The  State,  83  Ala.  84 46 

Birmingham  R.  &  E.  Co.  v.  Bowers,  110  Ala.  328 452,  535 

Birmingham  R.  ft  B.  Co.  v.  Hale,  90  Ala.  8 647 

Birmingham  R.  ft  E.  Co.  v.  Pinckard,  124  Ala.  372 390,  452 

Birmingham  Min.  R.  R.  Co.  v.  T.  C.  I.  ft  R.  R.  Co.,  127  Ala.  138  620 

Birmingham  Ry.  L.  ft  P.  Co.  v.  Brantley,  141  Ala.  615 496 

Birmingham  Ry.  L.  &  P.  Co.  v.  Brown,  152  Ala.  115 496 

Birmingham  Ry.  L;  ft  P.  Co.  v.  Moore,  148  Ala.  115 414 

Birmingham  Ry.  L.  ft  P.  Co.  v.  Randle,  149  Ala.  539 539 


Digiti 


ized  by  Google 


XII  ALABAMA  CASES  CITED. 

Birmingham  Ry.  L.  &  P.  Co.    v.Rutledge,  142  Ala.  195 647 

Birmingham  R.  R.  Co.  v.  Ward424  Ala.  409 420 

Birmingham  Rolling  Mills  v.  Rockhold,  143  Ala.  115 393,  394 

Birmingham  Southern  Ry.  Co.  v.  Lintner,  141  Ala.  420 428,  646 

BiUingsley  v.  The  State,  96  Ala.  126 429,  649 

Block  V.  The  State,  66  Ala.  495 216 

Bluthenthal.  et  al.  v.  Trager  &  Co.,  131  Ala.  640 65 

Bluthonthal,  et  al.  v.   Headland,  132   Ala.   249 - 120 

Boiling  V.  Munchus,  65  Ala.  558 806 

Boiling  V.  Pace,  90  Ala.  607 230 

Bonifay  v.  Hassell,  100  Ala.  269 162 

Borden  v.   Bradshaw,   68   Ala.   362 621 

Bradley  v.  Harden,  73  Ala.  70 620 

Brand  y.  U.  S.  Cor.  Co.,  128  Ala.  579 96 

Bradshaw  v.  Emory,  65  Ala.  208 95 

Brinkmeyer  v.  Bethea,  139  Ala.  376 614,  632 

Bridgeport  Co.  v.  Amer.  P.  P.  Co.,  94  Ala.  592 325 

Brooks  V.  Rodgers,  101  Ala.  112 620 

Broslin  v.  K.  C.  M.  &  B.  R.  R.  Co.,  114  Ala.  398 199 

Brown  v.  The  State,  121  Ala.  9 429 

Beebe  v,   Birmingham,   etc.   Co.,   140   Ala.   270 428 

Builders  &  P.  Sup.  Co.  v.  Lucas,  119  Ala.  202 65 

Burks  V.  Hubbard,  69  Ala.  380 620 

Burns  v.  Campbell,  71  Ala.  273 650 

Burton  v.  Henry,  90  Ala.   282 163 

Byrne  Mill  Co.  v.  Robertson,  149  Ala.  274 164,  165 

Calera  Land  Co.  v.  Brinkerhoff,  87  Ala.  422 248,  252 

Campbell  v.  Bates,  143  Ala.  345 96 

Carlisle  v.  Carlisle,  77  Ala.  339 304 

Carter  v.  The  State.  63  Ala.  52 14 

Castleberry  v.  The  State.  1.35  Ala.  24 14 

Central  Foundry  Co.  v.  Burnett,  144  Ala.  181 428 

C.  of  G.  Ry.  Co.  V.  Barnett.  151  Ala.  407 501 

C.  of  Ga.  Ry.  Co.  v.  Foshee,  125  Ala.  199 395,  535 

C.  of  Ga.  Ry.  Co,  v.  Geopp,  153  Ala.  108 465 

Chaffin  V.  Muscogn  Co.,  127  Ala.  376 262 

Chandler  v.  Bush,  84  Ala.  102 616,  632 

Chewing  v.  Ensley  R.  R.  Co.,  100  Ala.  493 495 

City  Council  of  Montgomery  v.  Birdsong,  126  Ala.  632 90 

City  Council  of  Montg.  v.  Nat.  B.  &  L.  Assn.,  108  Ala.  336 90,  460 

City  Council  of  Montgomery  v.  Wright,  72  Ala.  411 538 

City  Delivery  Co.  v.  Henry.  139  Ala.  161 427,  639 

City  National  Bank  v.  Jeffries,  73  Ala.  183 560,  572 

Clarke  v.  Colbert.  67  Ala.  96 120,  122 

Cobb  V.  Malone,  92  Ala.   630 467,  656 

Cobb  V.  Vary,  120  Ala.  263 90 

Coleman  v.  Burt,  130  Ala.  266 332 

Coleman  v.  The  State,  59  Ala.  52 15 

Collins  V.  W.  U.  Tel.  Co.,  145  Ala.  412 562 

Conrad  v.  Gray,  109  Ala.  130 395 

Cook  V.  The  State,  91  Ala.  53 76 

Copeland  v.  McAdory,  100  Ala.  553 143 

Cottingham  v.  Hill,  119  Ala.  353 305 

Cowan  V.  Jones,  27  Ala.  317 227 

Cowan  V.  Southern  Ry.  Co.,  118  Ala.  554 285 

Cox  V.  Davis,  17  Ala.  714 95 

Coyne  v.  Warrior  So.  Ry.  Co.,  137  Ala.  553 304 

Craddock  v.  Amer.  Mtg.  Co.,  88  Ala.  281 231 

Crawford  v.  Simonton,  7  Port.  110 203 


Digiti 


ized  by  Google 


ALABAMA  CASES  CITED.    .  xni 

Crawford  v.  The  State,  112  Ala.  3 15 

Grim  v.  Nelms,  78  Ala.  604 283 

Crosby  v.  Pridgen,  76  Ala.  387 96,  106 

Cross  V.  The  State.  147  Ala.  125 670 

Curry  v.  Mtg.  Co.,  124  Ala.  614 142 

Curry  v.  Wilson,  48  Ala.   638 620 

Danforth,  et  al.  v.  T.  &  C.  R.  R.  Co.,  93  Ala.  614 163,  165 

Daniels  v.  Carney,  148  Ala.  81 142 

Dannelly  v.  The  State,  130  Ala,  132 148 

Daugherty  v.  Amer.  U.  Tel.  Co.,  75  Ala.  168 162,  557 

Davis  V.  Kornman.  141  Ala.  479 428 

Davis  V.  Sanders,  133  Ala,  275 669 

Davis  V.  Tarver,  65  Ala.  98 84 

Dean  v.  E.  T.  V.  &  G.  R.  R,  Co.  et  al.,  98  Ala.  586 457 

Debtor  v.  Henrj^  144  Ala.  552 142 

Deppsit  Bank  v.  Caffee,  135  Ala,  208 334 

Dentler  v.  The  State.  112  Ala.  75 46 

Desha,  et  al.  v.  Smith,  20  Ala.  752 227 

DeSylva  v.  Henry,  4  S.  A  P.  409 115 

Dismukes  v.  Tolson,  67  Ala.  389 254 

Donnell  v.  Jones,  13  Ala.  490 616,  632 

I>or8ey  v.  The  State.  Ill  Ala.  40 23 

Dothard  v.  Denson,  72  Ala.  544 97,  106 

Dowdell  V.  King,  97  Ala.  635 576 

Douglass  V.  City  of  Montgomery,  118  Ala.  599 211 

Driver   v.    King,   145   Ala.   585 466 

Duckworth  v.  Jones,  7  Ala.  578 651 

Duncan  v.  St.  L.  &  S.  P.  R.  R.  Co.,  152  Ala.  118 535 

ESakin  v.  Brewer,  60  Ala.  579 1 106 

Eason  v.  Isbell,  42  Ala.  456 649 

Echels  ft  Brown  v.  Bates,  Z3  Ala.  655 647 

Bdmondsn  v.  Ledbetter.  114  Ala,  477 271 

Eggleston  v.  The  State,  129  Ala.  81 15 

Bwlng  V.  Blount,  20  Ala.   694 620 

Ex  parte  Chandler,  114  Ala.  8 77 

Ex  parte  Lehman-Durr  ft  Co.,  59  Ala.  631 342 

Ex  parte   Nicrosi,   103   Ala.   104 645 

Ex  parte  Pollard,  40  Ala.  98 215 

Ex  parte  Riley,  94  Ala    82 23,  24 

Ex  parte  Williams,  114  Ala,  29 75 

Palls  ft  Mills  V.  McRee,  36  Ala.  61 162 

Fills  V.  Presley,  50  Ala.  342 621 

Fielder  v.   Tipton,  149   Ala.   609 490 

First  Nat.  Bank  v.  Nelson,  105  Ala.  180 146 

First  Nat.  Bank  v.  Chaffln,  118  Ala.  259 173 

Foley  V.   Felrath.  98  Ala.  176 122 

JV»ter  V.   Smith,  104  Ala.  248 501 

Frank  v.  Thompson,  105  Ala.  211 249 

Frazer  v.  L.  ft  N.  R.  R.  Co.,  81  Ala.  185 535 

Fuller  V.  The  State,  115  Ala.  62 646 

f 

Gadsden  ft  A.  Ry.  Co.  v.  Julian,  133  Ala.  371 482 

Gamble  v.  Whitehead,  94  Ala,  335 253 

Gamer  v.  Toney,  107  Ala.  352 81 

Georgia  Pac.  Ry.  Co.  v.  P\illerton,  79  Ala.  299 620 

Gindrat  v.  W.  of  Ala.  Ry.  Co.,  96  Ala.  16z 240 

Gist  V.   Beaumont,  104  Ala.  347 105 


158—2 


Digiti 


ized  by  Google 


XIV  ALABAMA  CASES  CITED. 

Glldden  v.  Strut,  68  Ala.  600 621 

Goetter  v.  Norman,  107  Ala.  586 626 

GoldRinlth  V.  The  State,  105  Ala.  9 15 

Goodson  V.  Brathers,  111  Ala.  589 95 

Grand  Lodge  v.  Waddell.  36  Ala.   313 268 

Green  v.  Jordan,  83  Ala.  220 106 

Gresham  v.  Taylor.  51  Ala.  505 615,  618 

Gullmartln  v.  Wood,  76  Ala.  204 98  104,  106 

Gulf  City  Co.  V.  L.  &  N.  R.  R,  Co.,  121  Ala.  625 190 

Guyton  v.  Terrell,  132  Ala.  66 224,  334 

Hair  V.  Little,  28  Ala.  236 446 

Halfman  v.  Ellison,  51  Ala.  544 334 

Hall  V.  A.  B.  &  A.  R.  R.  Co..  157  Ala.  271 292 

Hall,  et  al.  v.  A.  T.  I.  Co.,  143  Ala.  481 224 

Hall  St  Parley  v.  Henderson,  126  Ala.  449 ^%. 224 

Hale  V.  The  State,  122  Ala.  85 452,  656 

Hallett  V.  Balava,  2  Stew.  115 102,  106 

Halso  V.  Seawrlght,  65  Ala.  431 283 

Hames  v.  Brownlee,  63  Ala.  277 616.  632 

Haney  v.  Legg,  129  Ala.  619 240 

Harrison  v.  Ala.  Mid.  Ry.  Co.,  144  Ala.  246 433,  475 

Harrison  v.  Deramus,  33  Ala.  463 328 

Hare  v.  Kennedy,  83  Ala.  608 216 

Harris  v.  Harris,  132  Ala.  208 227 

Hawks  V.  The  State,  84  Ala.  466 75,  76 

Hayes  v.  AhlrJch.  115  Ala.  239 233 

Hays  V.  rnitchfleld.  7  Ala.  189 380 

Heathcoat  v.  W.  U   Tel.  Co.,  156  Ala.  339 562 

Henderson  v.  Hall,  134  Ala.  507 224 

Henderson  v.  The  State.  135  Ala.  43 14 

Hendricks  v.  Hughes.  117  Ala.  591 328 

Henry  v.  Carleton,  113  Ala.  636 646 

Hewlett  V.  Camp.  115  Ala.  499 215 

Higley  v.  White,  102  Ala.  602 342 

Hill  V.  Freeman,  73  Ala.  201 121 

Hill  Bros.  V.  Moone,  104  Ala.  353 224 

Highland  A.  &  R.  R.  R.  Co.  v.  Miller,  120  Ala.  537 521 

Highland  A.  &  B.  R.  R.  Co.  v.  Robbins.  124  Ala.  113 482 

Hood  V.   Southern   Ry.  Co.,  133  Ala.  374 332 

Hooper  v.  Dora  Min.  Co.,  95  Ala.  235 594 

Houston  V.  Blackman,  66  Ala.  561 334 

Howison  V.   Bartlett.   147   Ala.   408 305 

Howie  V.   Scarborough,   138  Ala.  148 277 

Hoyt  V.  Turner,  84  Ala.  523 433 

Hudson  V.  Hudson,  20  Ala.  364 337 

Hunt  V.  Curtis,  et  al.,  151  Ala.  507 85 

Iron  Age  Pub.  Co.  v.  W.  U.  Tel.  Co.,  83  Ala.  498 326 

Ivey  I>eaf  C.  Co.  v.  Long.  139  Ala.  635 168 

Jackson  v.  Birmingham  Foundry  Co.,  154  Ala.  464 277 

Jackson  v.  Clopton,  66  Ala.  29 342 

Jackson  v.  Millspaugh.  100  Ala.   285 142 

Jackson   v.    Parrish,    157    Ala.    584 675 

Jackson  v.  The  State.  74  Ala.  26 3 

Jackson  v.  The  State,  94  Ala.  90 15 

Jackson  L.  Co.  v.  Cunningham,  141  Ala.  206 396 

Jacobi  V.  The  State,  133  Ala.  1 3 

Jean  v.  Standiford,  39  Ala.   317 621 


Digiti 


ized  by  Google 


ALABAMA  CASEte   CITED.  rv 

Jerigan  v.  Flowers,  94  Ala.  508 98,  105 

Jesse  French  P.  A  O.  Co.  v.  Forbes,  129  Ala.  471 294 

Jinwrlght  V.  Nelson,  105  Ala.  404 635 

Johnson  v.  Birmingbam  Ry.  L.  &  P.  Co.,  149  Ala.  529 395 

Johnson  v.  Peebles,  130  Ala.  269 626 

Johnson  v.  The  State,  141  Ala.  7 461,  462,  463,  464 

Jones  V.  Anderson^  82  Ala.  302 433 

Kansas  C.  M.  &  B.  R.  R.  Co.  v.  Matthews,  142  Ala.  298 647 

Kansas  C.  M.  &  B.  R.  R.  Co.  v.  Webb,  97  Ala.  157 394 

Kidd  V.  Burk,  142  Ala.  625 461 

Kimbrell  v.  Rogers,  90  Ala.  339 231 

Kirksey  v.  Kirksey,  41  Ala.  626 258 

Lampkln  v.  L.  A  N.  R.  R.  Co.,  106  Ala.  287 517 

Land  ▼.  Cowan,  et  al.,  19  Ala.  297 333 

LAughran  v.  Brewer,  113  Ala.  509 368 

lAwson  V.  Ala.  Warehouse,  73  Ala.  289 336 

Lewis  V.  Harris,  31  Ala.  689 103 

Linam  v.  Reeves,  68  Ala.  89 620 

Lindsey  v.  U.  S.  S.  &  L.  Assn.,  120  Ala.  168 298 

Liner  v.  The  State,  124  Ala.  1 7,  649 

Linekauf  &  Straus  v.  Morris,  66  Ala.  406 652 

Linnehan  v.  The  State,  116  Ala.  471 14 

Lockhart  v.  Troy,  48  Ala.  579 215  216 

Long  V.   Gill,  80  Ala.   408 305 

Long  V.  R.  R.  Co.,  91  Ala.  522 121 

L.  St  N,  R.  R.  Co.  V.  Allen,  78  Ala.  494 538 

L.  &  N.  R.  R.  Co.  V.  Baker,  106  Ala.  624 393 

Lt  &  N.  R.  R.  Co.  V.  Binion,  98  Ala.  570 393 

L.  &  N.  R.  R.  Co.  V.  Brown,  121  Ala.  221 635 

L.  &  N.  R.  R.  Co.  V.  Davis,  91  Ala.  487 393 

L.  &  N.  R.  R.  DCo.  V.  Marbury  L.  Co.,  125  Ala.  237 445 

L.  &  N.  R.  R.  Co.  V.  Mothershed,  97  Ala.  261 ^ 646 

L.  &  N.  R.  R.  Co.  V.  Orr,  121  Ala.  489 445 

Lt  &  N.  R.  R.  Co.  V.  Philyaw,  88  Ala.  268 101,  106 

Lt  &  N.  R.  R.  Co.  V.  Ruse,  85  Ala.  497 604 

L.  &  N.  R.  R.  Co.  V.  Sandlin,  125  Ala.  585 656 

L.  ft  N.  R.  R.  Co.  V.  Solomon,  127  Ala.  585 656 

Lovejoy  v.  Beeson,  121  Ala.  605 213 

Lovejoy  v.  Bessemer,  146  Ala.  379 354 

Lovelace  v.  Hutchinson,  106  Ala.  418 320,  334 

Lowe  V.  The  State,  86  Ala.  47 3 

Lucy  V.  T.  ft  C.  R.  R.  Co.,  92  Ala.  582 98,  105 

McCall  V.  Prior,  17  Ala.  533 95 

McCalman  v.  The  State,  96  Ala.  98 429  649 

McClelland  v.  The  State,  140  Ala.  100 '  15 

McCleskey  v.  Howell  Co.,  147  Ala.  574 165 

McDonald  v.  Harris.  131   Ala.   359 249,  253 

McGhee  v.  Cashin,  130  Ala.  561 52 

McGhee  v.  Wilson,  111  Ala.  619 _  283 

McGriff  V.  The  State,  88  Ala.  147 '_'_  14 

Mcintosh  V.  The  State,  117  Ala.  128 23 

Mclntyre  v.  The  State,  55  Ala.  167 46 

McLeroy  v.  The  State.  120  Ala.  274 _  14 

Manker  v.  W.  U.  Tel.  Co.,  137  Ala.  292 "  557 

Martin  v.  Branch  Bank,  31  Ala.  115 ^  322 

Mason  v.  Ala.  Iron  Co.,  73  Ala.  270 _        "  152 

Matkin  v.  Marengo  Co.,  137  Ala.  155 233 


Digiti 


ized  by  Google 


XVI  ALABAMA  CASES  CITED. 

Mayor  of  Huntsville  v.  EJwing,  116  Ala.  576 595,  696 

Memphis  &  C.  R,  R,  Co.  v.  Martin.  117  Ala.  367 445 

Memphis  &  C.  R.  R.  Co.  v.  Womack,  84  Ala,  149 495 

Metcalf  V.   Smith.   106    Ala.   301 283 

Mitzger   v.    Brlncat,    154   Ala.    297 164 

Meyer  v.   Bloch,  139   Ala.  174 203 

Mickle  V.  Montgomery.  Ill  Ala.  421 95 

Miller  V.  Cannon,  84  Ala.  59 252,  255 

Miller  V.  Mayer.  124  Ala.  437 82.  84 

Miller  v.  The  State,  107  Ala.  40 380 

Mills  V.  Clayton,  73  Ala.  359 95 

Mitchell  V.  The  State,  129  Ala.  23 429 

Mobne  L.  &  N.  Ry.  Co.  v.  Walsh.  146  Rla.  296 ^880,  576 

Mobile  &  Montgomery  R.  R.  Co.  v.  A  .M.  Ry.  Co.,  116  Ala.  66—  213 

Mobile  &  Montgomery  R.  R.  Co.  v.  Steiner.  61  Ala.  559 352 

Mobile  &  Ohio  R.  R.  Co.  v.  George,  94  Ala.  201 666 

Montgomery  &  Eufaula  R.  R.  Co.  v.  Mallette.  92  Ala.  209 573 

Montgomery  St.  Ry.  Co.  v.  Rice.  142  Ala.  674 444 

Montgomery  St.  Ry.  Co.  v.  Shanks.  139  Ala.  489 647 

Montgomery  Tract.  Co.  v.  Boseman.  152  Ala.  145 465 

Montgomery  Tract.  Co.  v.  Haygood,  152  Ala.  142 465 

Montgomery  &  West  P.  R.  R.  Co.  v.  Varner,  19  Ala.  185 616.  632 

Moog  V.  Hannon  &  Co.,  93  Ala.  603 198 

Moon   V.   Crowder.  72   Ala.   79 304 

Morrissette  v.  Wood,  123  Ala.  384 253 

Morrison  v.  The  State.  165  Ala.  115 671 

Moses  V.  McCain,  82   Ala.  370 283 

Motes  V.  Bates,  74  Ala.   374 670 

Moulthroup.  et  al.  v.  Hyatt,  et  al.,  105  Ala.  493 163 

Naugher  v.  Sparks.  110  Ala.  572 262 

New  Orleans  M.  &  C.  R.  R,  Co.  v.  Dunn,  51  Ala.  128 313 

Nichols  V.  Rasch,  138  Ala.  372 164 

Noble  V.   Walker,   32   Ala.   459 146 

Northern  Ala.  Ry.  Co.  v.  Sides,  122  Ala.  594 531 

North  W.  Land  Assn.  v.  Grady.  137  Ala.  219 335 

Norwood  V.  L.  &  N.  R.  R.  Co.,  149  Ala.  151 44 

Oakley  v.  Shelly.  129  Ala.  467 474 

Gates   V.    Bullock,    136    Ala.    537 651 

O'Brien  v.  Tatum,  84  Ala.  186 524 

Ohmer  v.  Boyer,  89  Ala.  274 336 

Oliver  v.  McClelland,  21  Ala.  675 124 

O'Neal  V.  Reynolds,  42  Ala.  197 248,  252 

Payne  v.  Long.  131  Ala.  438 248,  252 

Peck-Hammond  Co.  v.  Heifner,  136  Ala.  473 162 

Perrv  v.  N.  O.  M.  ft  C.  R.  R.  Co..  55  Ala.  418 —  215 

Phillips  V.  Kelly,   29  Ala.   628 1 647 

Pierce  v.  The  State.  124  Ala.  66 250 

Planters  ft  M.  Ins.  Co.  v.  Selma  Sav.  Bank,  63  Ala.  585 333 

Poole  V.  Daughdrill,  129  Ala.  208 81 

Postal  Tel.  Co.  v.  Jones.  133  Ala.  217 414 

Powell  V.  The  State,  69  Ala.  10 36 

Powers  V.  Robinson  &  Co.,  90  Ala.  225 308 

Prestwood  v.  McGowan,  148  Ala.  475 395 

Pullam  V.  The  State,  78  Ala.  31 50 

Pullam  Car  Co.  v  .Lutz,  154  Ala.  517 511 

Quarles  v.  Campbell,  72  Ala.  64 85 


Digiti 


ized  by  Google 


ALABAMA  CASES  CITED.  xvil 

Rainin  Fert.  Co.  v.  Barrow,  97  Ala.  694 163 

Ramey  v.   Holcombe,   21   Ala.   567 162 

RaDdolph  V.  B.  &  P.  Sup.  Co,  106  Ala.  601 299 

Reddick  v.  Long,  124  Ala.  345 96 

Reed  L.  Co.  v.  Lewis,  94  Ala.  626 163 

Reid  V.  Mlnell  &  Co.,  30  Ala.  65 334 

Rloe  V.  Tobias,  83  Ala.  348 277 

Richardson  t.  Birmingham  Cotton  Co.,  116  Ala.  381 468 

Richardson  v.   The   State,   142   Ala.   12 461 

Riley  v.  The  State.  88  Ala.  193 649 

Robertson  v.  L.  A  N.  R.  R.  Co.,  142  Ala.  216 457 

Robinson  v.   Bullock,   66   Ala.   548 162 

Robinson  Min.  Co.  v.  Tolbert.  132  Ala.  462 517 

Rogers  v.  Bradford,  29  Ala.  474 277 

Rowland  v.  Walker,  18  Ala.  749 647 

Royall   V.   Goss,    154    Ala.    117 433 

Russell  V.  Irwin,  38  Ala.  44 95,  106 

Russell  V.  Huntsville  R.  R.  Co.,  137  Ala.  628 445 

Ryall  V.  Allen.  143  Ala.  222 199 

Salter  v.  Pearce,  4  Ala.  669 124 

Sanders  v.  Elmore  Co.,  117  Ala.  546 63 

Savage  v.  Bradley,  149  Ala.  169 674 

Savanah  A.  &  M.  Ry.  Co.  v.  Buford.  106  Ala.  303 53 

Sayre  v.   Sheffield  Co.,  106  Ala.  441 143 

Scheerer    v,    Agee,   133   Ala.    383 333 

Scheiner  v.   Berringer,  102  Ala.   216 227 

Schneider  v.  Mobile  L.  k  Ry.  Co.,  146  Ala.  344 538 

Scranton   v.   Ballard,   64   Ala.    402 116 

Seaboard  Mfg.  Co.  v.  Woodson,  94  Ala.  143 393 

Selma  S.  D.  &  B.  Fac.  v.  Stoddard.  116  Ala.  251 299 

Sharpe  v.  Barney,  114  Ala.   361 620 

Sheppard  v.  Bowling,  127  Ala.  1 216 

Shows   V.   Polmar,   133   Ala.   599J 262 

Sims  V.   McEwen,  27   Ala.   184 328 

Simpson  v.  Lauderdale  Co.,  56  Ala.  64 313 

Sledge  V.  Swift,  53  Ala.  110 203 

Sloss  S.  S.  &  I.  Co.  V.  Tilson,  141  Ala.  152 524 

Smith  V.   Causey.  28  Ala.   655 456 

Smith   V.    Hearn,   2   Stew.   169 116 

Smith  V.  Kolb,  et  al.,  58  Ala.  645 298 

Smith  V.  The  State,  142  Ala.  14 501 

Smoot  V.  Lecatt,  1  Stew.  590 97.  106 

Snedicor  v.  Freeman,  71  Ala.  140 98,  105 

Southern  Bell  T.  &.  T.  Co.  v.  Mayo.  134  Ala.  641 561 

Southern  C.  &  C.  Co.  v.  Swlnney,  149  Ala.  406 562 

Southern  Susp.  Co.  v.  VanBorries.  91  Ala.  507 646 

Southern  Ry.  Co.  v.  Albes,  153  Ala.  523 277 

Southern  Ry.  Co.  v.  Coleman,  152  Ala.  266 164 

Southern  Ry.  Co.  v.  Crowder,  136  Ala.  417 428,  469 

Southern  Ry.  Co.  v.  Douglass,  144  Ala.  351 651 

Southern  Ry.  Co.  v.  Gilmer,  143  Ala.  490 601 

Southern  Ry.  Co.  v.  Gullatt,  150  Ala.  318 504 

Southern  Ry.  Co.  v.  Hood,  126  Ala.  312 303 

Southern  Ry.  Co.  v.  Hundley,  161  Ala.  378 456 

Southern  Ry.   Co.  v.   Leard,   146   Ala.   349 648 

Speigner  v.  The  State,  62  Ala.  383 3 

State  ex  rel.  Birmingham  v.  Miller,  158  Ala.  59 70 

State  ex  rel.  Robinson  v.  McGough,  118  Ala.  166 463 

State  V.   Street,   117   Ala,   203 216 


Digiti 


ized  by  Google 


xviii  ALABAMA  CASES  CITED. 

state  V.  Towery,  143  Ala,  48 17 

State  V.  Vann,  150  Ala.  66 23,  24 

Stanfleld  v.  Court  Co.  Com.,  80  Ala.  287 271 

Still  V.  Brown.  70  Ala.  235 96 

Stephenson  v.  Reeves,  92  Ala.  582 95,  98,  105,  106 

Stetson  V.  Goldsmith,  30  Ala.  603 651 

Stevenson  v.  Murray,  87  Ala.  442 82 

Stone  V.  The  State,  115  Ala.  121 29 

Story  V.  The  State,  71  Ala.  330 8 

Storrs  V.  The  State,  129  Ala.  101 29 

Stoudenmire  v.  Williamson,  29  Ala.  655 620 

Stoutz  V.  Huger,  107  Ala.   248 335 

Strang  v.  King.  84  Ala.  212 95 

Street  v.  Sinclair.  71  Ala.  110 652 

Sullivan  T.  Co.  v.  Brushagle,  111  Ala.  114 182 

Sweet  V.  Birmingham  Ry.  L.  &  P.  Co.,  136  Ala.  166 414 

Swift  &  Co.  V.  Eastern  W.  Co.,  86  Ala.  294_ 163 

Tabler  v.  Sheffield  Co.,  87  Ala.  305 53tf 

Talladega  Co.  v.   Peacock,  67  Ala.  253 190 

Tatum  V.  The  State,  82  Ala.  5 216 

Tennessee  C.  I.  &  R.  R.  Co.  v.  Hansford,  125  Ala.  249 508 

Tennessee  C.  I.  &  R.  R.  Co.  v.  Hayes.  97  Ala.  201 376 

Tennessee  C.  .1  &  R.  R.  Co.  v.  Herndon,  100  Ala.  451 369 

Tennessee  R.  T.  Co.  v.   Kavanaugh,  93  Ala.   324 495 

Thames  v.  Herbert.  61  Ala.  340 238 

Thomas  v.  The  State,  144  Ala.  77 25 

Thomas  v  .The  State,  58  Ala.  365 57 

Thompson  v.  Bosewell.  97  Ala.  570 83 

Thompson  v.  The  State,  30  Ala.  28 446 

Thornhill  v.  O'Rear,  108  Ala.   301 121 

Tllford  v.  Torrey.  53  Ala.  120 238 

Tillison    v.    Ewing,    91    Ala.    467 322 

Toney  v.  The  State.  141  Ala.  120 24 

Touart  v.  Yellow  P.  L.  Co.,  128   Ala,   66 - 190 

Tuck  v.  L.  &  N.  R.  R.  Co.,  98  Ala.  150 393 

Turber   v.    Flinn,   72   Ala.    532 626 

Turner  C.  Co.   v.  Glover  .101   Ala.   290 199 

Tutwiler  C.  C.  &  I.  Co.  v.  Farrington.  144  Ala.  157 368,  393 

Tutwiler  C.  C.  &  I.  Co.  v.  Nichols,  146  Ala.  364 596 

Underbill  v.  Mobile  P.  D.  Ins.  Co.,  67  Ala.  45 322 

U.  S.  C.  &  F.  Co.  V.  Weir,  96  Ala.  3966 394 

Vann  v.  Adams,  71   Ala.  475..- 34 

Verberg  v.  The  State.  137  Ala.  73 651 

Wade  V.  The  State.  50  Ala.  164 14 

Wallis  V.  Rhea.  10  Ala.   453 649 

Walker  v.  L.  &  N.  R.  R.  Co.,  Ill  Ala.  233 433 

Walker  v.  The   State.   153   Ala.   31 15 

Ward  V.  State  ex  rel..  154  Ala,  227 90.  128 

Ward  V.  Neal.  37  Ala.  500 294 

Ware  v.    Burch.    148    Ala.    529 258 

Ware  v.  Dewberry.  84  Ala.  568 106 

Warfleld  v.  Campbell,  38   Ala.   527 342 

Warrior  C.  Co.  v.  Mabel  Min.  Co.,  112  Ala.  626 615 

Washburn  v.  Union  C.  L.  Ins.  Co..  143  Ala.  485 171 

Wa.shington  v.  The  State,  106   Ala.   58 649 

Watson  V.  Kirby  &  Sons,  112  Ala.  439 163 


Digiti 


ized  by  Google 


ALABAMA  CASES  CITED.  xix 

Webb  V.  Demopolis,  95  Ala.  116 211 

Weil  V.  McWhorter,  94  Ala.  540 636 

Welch  V.  Porter,  63  Ala.  232 299 

Wells  V.  Amer.  Mtg.  Co.,  123  Ala.  413 336 

Wellden  v.  Witt.  145  Ala.  605 433 

Welsh  V.  The  State,  96  Ala.  92 15 

Western  of  Ala.  Ry.  Co.  v.  Arnett,  137  Ala.  414 475 

Western  of  Ala.  Ry.  Co.  v.  McCall,  89  Ala.  375 53 

Western  of  Ala.  Ry.  Co.  v  .Russell,  144  Ala.  142 465 

Western  TJ.  Tel.  Co.  v.  Adams.  154  Ala.  657 562 

Western  U.  Tel.  Co.  v.  Adair,  115  Ala.  441 562 

Western  U.  Tel.  Co.  v.  Ayers,  131  Ala.  391 558 

Western  U.  Tel.  Co.  v.  Cunningham,  99  Ala.  314 587 

Western  U.  Tel.  Co.  v.  Haley.  143  Ala.  586 572,  574 

Western  U.  Tel.  Co.  v.  Heathcoat.  149  Ala.  623 562 

Western  U.  Tel.  Co.  v.  Henderson,  89  Ala.  510 557,  572,  574 

Western  U.  Tel.  Co.  v.  Krlchbaum,  132  Ala.  535 557 

Western  U.  Tel.  Co.  v.  Long,  148  Ala.  202 572,  574,  589 

Western  U.  Tel.  Co.  v.  McMorris,  158  Ala.  563 587 

Western  U.  Tel.  Co.  v.  Manker,  145  Ala.  418 557 

Western  U.  Tel.  Co.  v.  Merrill,  144  Ala.  618 572.  575 

Western  U.  Tel.  Co.  v.  Millsap,  135  Ala.  415 557 

Western  U.  Tel.  Co.  v.  Pauley,  157  Ala.  615 582 

Western  U.  Tel.  Co.  v.  Rowell.  153  Ala.  295 649 

Western  U.  Tel.  Co.  v.  Seed,  115  Ala.  676 587 

Western  U.  Tel.  Co.  v.  Way,  83  Ala.  542 163,  558 

Western  U.  Tel.  Co.  v.  Westmoreland,  151  Ala.  319 558,  588 

Western  U.  Tel.  Co.  v.  Whitson.  145  Ala.  426 573 

Western  U.  Tel.  Co.  v.  Young,  138  Ala.  243 198 

Wharton  v.  King,  69  Ala.  365 36 

White  V.  Hewlett,   143   Ala.   373 233 

Wilcox  V.  San  Jose,  113  Ala.   519 433 

Wilkinson   v.   Searcy,  76   Ala.   176 576 

Williams  v.  Crura,  27  Ala.  458 620 

Williams  v.  Gibson,  84  Ala.  228 594 

Williams  v.  McKissack,  125  Ala.  544 627 

Williamson   v.   Meyer,   117   Ala.    253 262 

Williamson  v.  Iron  Co.  v.  McQueen,  144  Ala.  265 368,  656 

Wetson  V.  Glenn,  68  Ala.  383 96,  103 

Wimberly  v.  Mayberry  &  Co.,  94  Ala.  246 299 

Wlmberly  v.  Montgomery  Fert.  Co.,  132  Ala.  107 224 

Winston  V.  Mosely,  2  Stew.  137 561 

Wood   V.   Brewer,  73   Ala.   262 253 

Woods  ft  Co.  V.  Armstrong.  54  Ala.  150 ^:r 199 

Woodstock  Iron  Co.  v.  Stockdale,  143  Ala.  550 586 

Woodword  Iron  Co.  v.  Cook,  124   Ala.  349 394 

Woodword  Iron  Co.  v.  Curl.  153  Ala.  205 428 

Woodword  Iron  Co.  v.  Herndon.  114  Ala.  191 517 

Woolfs  V.  State,  79  Ala.  206 224 

Woolfe  V.  Taylor,  98  Ala.  254 63 

Worthington  v.  Gwin,  119  Ala.  44 163 

Worthington  v.  Mencer,  96  Ala.  310 250 

Worthington  v.  Miller.  134   Ala.   421 301 

Wright  V.  Waller,  127  Ala.  537 287,  475 

Teend  v.  Weeks,  104  Ala.  331 334.  336 

Young  V.  Arntz.  86  Ala.  116 433 

Young  &  Co.  V.  Cureton,  87  Ala.  727 163,  616 

Youngblood  v.  Birmingham  T.  S.  Co.,  95  Ala.  523 198 

Zimmerman  Mfg.  Co.  v.  Daffln,  149  Ala.  380 638 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


CASES 

IN  THE 

Supreme  Court  of  Alabama 


NOVEMBER  TERM  1908-1909 


Pate  V.  The  State. 

Larceny. 

(Decided  Jan.  21,  1907.    Rehearing  denied  B'eb.  5th,  1909. 
48  South.  388.) 

1.  Jury;  Qualification;  Exemption;  Personal  Privilege. — The  Rtat 
ute  exempting  sheriffs,  etc'  from  jury  duty  (Sec.  7425,  Ck)de  1907), 
does  not  disqualify  them,  but  merely  confers  a  personal  privilege 
which  may  be  waived  by  them. 

2.  Evidence;  Former  Trial. — A  witness'  testimony  taken  down  at 
the  former  trial  may  be  reproduced  on  a  subsequent  trial  where  it  is 
shown  that  the  witness  was  legally  sworn  and  examined  on  the 
former  trial,  but  since  that  time  has  left  the  state  permanently, 
or  for  an  indefinite  time,  and  at  the  time  of  this  trial  is  in  such 
other  state. 

33.  Appeal;  Record;  Objections. — ^An  assignment  and  contention 
that  the  court  erred  in  the  admission  of  evidence  not  sustained  by  the 
record,   is  without  merit 

4.  Appeal  and  Error;  Harmless  Error. — It  was  harmless  error  to 
exclude  a  nou  responsive  answer  to  a  question  as  to  whether  defend- 
ant could  read  or  write,  when  a  witness  subsequently  testified  that 
the  defendant  could  not  sign  his  name. 

5.  Larceny;  Instructions. — Where  the  evidence  was  conflicting  as 
to  the  flesh  marks  on  the  cow,  and  there  were  other  marks  of  iden- 
tification other  than  the  color  of  her  hair,  a  charge  asserting  that 
the  defendant  should  be  acquitted  unless  the  jury  was  satisfied  from 
the  evidence  beyond  all  reasonable  doubt  that  the  cow  the  defendant 
is  accused  of  stealing  was  a  black  or  black  brown  cow  with  a  white 
facv.   is  properly  refused. 

Appeal  from  Walker  Law  and  Equity  Court, 
Heard  before  Hon.  T.  L.  Sowbll. 
Seab  Pate  was  convicted  of  larceny,  and  he  appeals. 
Affirmed. 
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2  SUPREME  COURT  l^o* 

[Pate  V.  The  State.] 

The  evidence  as  to  the  swearing  of  the  witness*  Mc- 
Laughlin on  the  former  trial  was  that  all  the  witnesses 
were  sworn  together,  and  that  he  and  Mrs.  Upton  were? 
the  main  witnesses  in  the  case,  and  was  examined  ami 
testified  on  the  trial,  and  that  since  the  trial  he  had  mov- 
ed to  Mississippi,  and  was  living  there  at  the  time  of  this 
trial.  After  this  introductory  testimony,  a  witness  was 
permitted  to  testify  as  to  what  McLaughlin  swore  on  a 
former  trial. 

The  following  charges  were  refused  to  the  defendant : 
(1)  General  affirmative  charge.  (2)  "I  charge  you,  gen- 
tlemen of  the  jury,  that  unless  you  are  satisfied  from 
the  evidence  beyond  all  reasonable  doubt  that  the  cow 
the  defendant  is  accused  of  stealing  was  a  black  or  a 
black-brown  cow,  with  a  white  face,  you  cannot  convict 
the  defendant.'' 

Lbjith  &  GiiNN^  for  appellant.  The  court  erred  in  not 
quashing  the  jury  venire.  There  were  several  deputy 
sheriffs  on  the  jury.  Oode  1907,  Sec.  7245.  The  court 
erred  in  permitting  McLaughlin's  evidence  on  the  for- 
mer trial  to  be  given  in  tlie  manner  here  permitted. — 
Morton  v.  The  ^tatc,  ()3  Ala.  488;  MoHcly  r.  The  i^tatiu 
98  Ala.  50;  Bryant  r.  ()wen.s^  2  S.  &  P.  134;  15  Ala.  749. 
The  court  erred  in  admitting  the  testimony  of  Ellis. — 
Dyer  v.  The  State.  88  Ala.  225.  The  court  erred  in 
sustaining  objections  to  Bordan's  testimony. — Chancy 
V.  The  State,  31  Ala.  342. 

Alexander  M.  (tAUUeb,  Attorney-General,  and  Thos. 
W.  Martin^  Assistent  Attorney  General,  for  the  State. 
No  question  is  pre?ente(L  for  review  on  motion  to  quash 
venii^. — Milner  i\  Wiqfiins.  143  Ala,  132.  The  fact 
that  some  of  the  jurors  were  deputy  sheriffs  did  not  ren- 
der the  venire  objectionable. — Jachson  r.  The  State,  74 
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[Pate  V.  The  State.] 

Ala.  26.  A  sufficient  predicate  was  laid  for  the  admis- 
sion of  McLaughlin's  testimony  on  former  trial. — Perry 
V.  The  State,  87  Ala.  30;  Jacobi  v.  The  State,  133  Ala. 
1 ;  Shirley  v.  The  State,  144  Ala.  35.  No  injury  resulted 
from  the  action  of  the  court  in  sustaining  objections  to 
Bordens  testimony. — Ray  v.  The  State,  136  Ala.  9. 

TYSON,  C.  J. — The  flr^jt  exception  reserved  relates 
to  the  overruling  of  defendant's  challenge  for  cause  to 
certain  persons  on  tlie  ground  that  they  were  deputy 
sheriffs,  and  therefore  incompetent  to  serve.  The  statuttj 
(section  7245,  Code  1907)  exempts  sheriffs  and  their 
deputies  from  jury  duty,  but  does  not  disqualify  them. 
This  exemption  is  a  mere  personal  privilege,  which  they 
may  waive. — Jaeksoii  t\  State,  74  Ala.  26;  Spigener  v. 
State,  62  Ala.  383. 

The  testimony  of  the  witness  McLaughlin  given  on  the 
former  trial  was  properly  admitted.  It  was  open  to  the 
trial  judge  to  find  that  this  witness  had  been  legally 
sworn  and  examined  upon  the  former  trial  of  the  de- 
fendant for  the  offense,  and  that  since  that  trial  he  had 
moved  permanently  or  for  an  indefinite  time  to  the  state 
of  Jlississippi,  where  he  still  resided  at  tlie  date  of  this 
trial.— ./nco6i  v.  State,  133  Ala.  1,  32  South.  158;  Lowe 
V.  State,  86  Ala.  47,  5  South.  435.  It  may  be  seriously 
doubted  whether  the  objection  interposed  raised  this 
question  because  of  its  generality.  But,  conceding  that 
it  did,  upon  the  entire  evidence  pertinent  to  the  in- 
quiry we  feel  no  hesitancy  in  holding  that  the  ruling 
was  correct. 

We  do  not  find  in  the  record  that  the  court  allowed 
witness  J.  B.  Ellis  to  testify  as  to  what  defendant's 
wife  said  on  the  night  of  his  arrest.  The  contention  of 
appellant's  counsel  that  the  court  erred  in  this  respect, 
being  unsupported  by  the  record,  is,  of  course,  without 
merit. 
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The  prosecution  offered  testimony  tending  to  show 
that  at  the  time  the  defendant  sold  the  cow  to  McLaugh- 
lin he  wrote  a  name  upon  a  piece  of  paper  as  the  seller 
of  the  cow.  To  contradict  this  the  defendant  offered 
testimony  tending  to  show  that  he  could  neither  read 
nop  write,  which  was  undoubtedly  competent,  and  which 
the  court  admitted.  One  Borden  was  examined  as  a 
witness  for  defendant.  He  testified  that  he  had  known 
his  since  he  was  a  l)oy;  that  he  worked  for  witness 
"about  five  years  ago,"  which  was  more  than  two  years 
before  the  alleged  larceny  of  the  cow.  He  was  asked 
this  question  :  "Well,  can  he  read  and  write?"  Instead 
of  answering  the  question,  "Yes"  or  "No,"  the  witness 
narrated  a  past  occurrence  that  took  place  between  him- 
self and  defendant  some  five  years  previous,  involving 
the  declaration  of  defendant  that  he  could  not  sign  his 
name  at  that  time,  which  was  excluded,  on  motion,  by 
the  court.  If  this  ruling  was  error,  it  was  hannless, 
for  the  reason  that  this  witness  subsequently  testified 
substantially  that  defendant  could  not  sign  his  name. 

The  guilt  of  defendant  upon  the  charge  alleged  in  the 
indictment,  was  clearly,  under  the  testimony,  one  for 
the  jury.  Therefore  charge  1,  requested  by  defendant, 
was  properly  refused. 

Charge  2,  refused  to  defendant,  was  also  properly  re- 
fused. Under  the  testimony  there  was  a  conflict  as  to 
the  flesh  marks  of  the  cow  alleged  to  have  been  stolen. 
This  charge  would  have  required  an  acquittal  of  defend- 
ant, although  the  jury  may  have  believed  beyond  a  rea- 
sonable doubt  that  he  stole  the  cow,  though  they  may 
not  have  believed  beyond  a  reasonable  doubt  that  her  col- 
or was  "black  or  a  black-brown,"  as  asserted  in  the 
charge.  There  were  other  marks  of  her  identification 
besides  that  of  the  color  of  her  hair. 


Digiti 


ized  by  Google 


15S]  OF  ALABAMA.  6 

[Reaves  v.  The  State.] 

The  OTerruling  of  defendant's  motion  for  a  new  trial 
is,  of  course,  not  revisable. 
Affirmed. 

DowDBLL^  Anderson,  and  MoClbllan,  JJ.,  i^oncur. 


Reaves  v.  The  State. 

Murder. 

(Jan.  21,  1900.     48  South.  373.) 

1.  Evidence;  Hearsey;  Statement  by  Decedent. — Unless  offered  as 
a  dying  declaration  with  sufficient  predicate  tor  that  purpose,  a 
statement  made  by  a  decedent  in  reference  to  the  difficulty,  made 
the  night  after  the  shooting,  is  inadmissible  as  hearsay. 

2.  Appeal;  Review;  Discretion  of  Court, — ^As  a  general  rule  the 
ruling  of  the  trial  court  on  objection  to  leading  questions  is  within 
its  sound  discretion  and  not  revisable. 

3.  Trial;  Misleading  Instruction. — ^A  charge  asserting  that  the  Jury 
must  consider,  the  entire  evidence  in  making  up  the  verdict,  and  that 
they  should  not  single  out  any  part  of  the  testimony  and  base  the 
verdict  on  it,  and  that  unless  the  Jury  and  each  individual  member 
thereof  arc  convinced  beyond  a  reasonable  doubt  of  accused's 
guilt  they  cannot  convict.  Is  misleading;  while  the  Jury  must  not  ca- 
priciously reject  any  of  the  evidence,  and  must  consider  all  in  ar- 
riving at  a  verdict,  yet  the  existence  of  a  single  fact  shown  in  the 
evidence  may,  under  the  circiunstances,  furnish  the  basis  for  a  Just 
verdict.    • 

4.  Criminal  Law;  Reasonable  Doubt. — Charges  asserting  that  if 
there  is  a  reasonable  probability  in  the  mind  of  a  single  Juror  of 
the  innocence  of  the  accused,  growing  out  of  any  portion  of  the 
evidence,  the  Jury  must  give  him  the  benefit  of  It,  and  not  convict 
him,  is  properly  refused  as  pretermitting  the  consideration  of  the 
entire  evidence. 

5.  Homicide;  Self  Defense. — A  charge  which  ignores  the  elements 
of  imminent  peril  to  life  or  limb,  and  invoking  the  doctrine  of  self 
defense,  is  properly  refused. 

Appeal  from  Anniston  City  Court. 
Heard  before  Hon.  Thomas  W.  Coleman^  Je. 
Collie  Keayes  wa^?  convicted  of  the  murder  of  Joel 
Shivers,  and  he  appeals.     Affirmed. 
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The  charges  refused  to  the  defendant  are  as  follows: 
^*  (1)1  charge  you,  gentlmen  of  the  jury,  that  it  is  your 
duty  to  consider  the  entire  evidence  in  making  up  your 
verdict,  and  that  you  should  not  single  out  any  part  of 
the  testimony  and  base  your  verdict  upon  it,  and  unless 
the  jury  and  each  individual  member  of  the  jury  are 
convinced  beyond  all  reasonable  doubt,  and  to  the  exclu- 
sion of  every  other  reasonable  hypothesis  but  that  of 
the  defendant's  guilt,  then  the  jury  cannot  convict  the 
defendant.  (2)  If  there  is  a  reasonable  probability  in 
the  mind  of  any  single  juror  in  the  case  of  the  innocence 
of  the  defendant,  growing  out  of  any  portion  of  the  evi- 
dence, then  the  jury  must  give  the  defenant  the  benefit 
of  this,  and  not  convict  him.  (3)  If  there  is  a  proba- 
bility of  the  innocence  of  the  defenant  growing  out  of 
any  portion  of  the  (evidence,  the  jury  should  give  the 
defendant  the  benefit  of  this,  and  acquit  him.  (4)  If 
you  have  a  reasonable  doubt  as  to  whether  the  defendant 
acted  in  defense  of  himself  and  brother,  and  as  to  wheth- 
er they  were  fre(*  from  fault  in  bringing  on  the  difficulty, 
and  whether  there  was  no  reasonable  mode  of  escape 
open  to  them,  you  should  give  the  benefit  of  this,  and 
acquit  him.'- 

Tate  &  Walkkr,  for  appellant.  The  court  erred  in 
refusing  charge  1. — Grant  v.  The  State,  97  Ala,  36; 
Finch  r.  The  State.  81  Ala.  51 ;  Jord^in  v.  The  State 
78  Ala,  331.  (^large  4  should  have  been  given. — Miller 
v.  The  State.  107  Ala.  40.  The  defendant  had  the  same 
right  5to  defend  his  brother  that  he  had  to  defend  him- 
self.—/Tr/rr  r.  The  State.  106  Ala.  1 ;  Whatley  v.  The 
State,  91  Ala.  108.  Refused  charged  2  and  3  should 
have  been  given. — Barneft  v.  The  State.  117  Ala.  138; 
Whital-er  v.  The  State.  106  Ala.  30;  Croft  v.  The  State, 
95  Ala.  3.  Counsel  insists  on  errors  committed  as  to 
evidence,  but  without  citation  of  authoritv. 
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Alexander  M.  (taukeu,  Attorney-General,  for  the 
State.  There  waK  no  error  in  reference  to  evidence. — 
(ireenleaf,  sec.  435.  The  court  properly  refused  the 
request  instructions: — Linrr  i\  The  i^fate,  124  Ala.  7; 
><tory  V.  The  State,  71  Ala.  :«0. 

DOWDELL,  J. — The  statement  made  by  the  deceased 
l>erson  the  night  after  the  shooting  in  reference  to  the 
diflBculty,  and  which  was  sought  to  be  proved  by  the  de- 
fendant, was  properly  excluded  on  objection  of  the  state. 
This  evidence  was  not  offered  as  a  dying  declaration, 
.since  no  predicate  was  laid  for  that  purpose,  and  other- 
wise it  was  illegal  as  hearsay  evidence. 

There  was  no  reversible  error  in  sustaining  the  state's 
objection  to  the  question  by  the  defendant  to  his  witness 
B.  A.  Reeves  on  direct  examination:  *'Did  Mary  say, 
just  before  the  shooting,  'He  is  talking  to  me,  not  to  you, 
ToUie;  not  to  you?^ "  The  ground  of  the  objecticm  was 
that  the  question  was  leading.  The  (juestion  was  un- 
doubtedly a  leading  one,  and  objections  to  leading  ques- 
tions are  addressed  to  the  sound  discretion  of  the  trial 
court,  and  as  a  general  rule  are  not  revisable. — (Ireen- 
leaf on  Evidence,  §  435. 

Charge  1,  refused  to  the  defendant,  was  not  free  from 
a  misleading  tendency,  and  for  this  reason,  if  no  other, 
was  properly  refused.  While  it  is  the  duty  of  the  jury 
not  to  captiously  reject  any  evidence,  but  to  consider 
it  all  in  arriving  at  a  verdict,  yet  it  is  not  impossible  that 
the  existence  or  non-existence  of  a  single  fact  shown  in 
evidence  might  furnish  the  basis  of  a  just  verdict  one 
way  or  the  other. 

Like  charges  to  those  numbered  2  and  3,  which  were 
refused  to  the  defendant,  were  condemned  in  TAyier  v. 
mate,  124  Ala.  7,  27  South.  438. 
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Chai'ge  4,  requested  by  the  defendant,  ignored  im- 
minent peril  to  life  or  limb,  an  element  of  self-defense, 
and  for  that  reason  was  properly  refused. — Storey  v. 
State,  71  Ala.  330. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  appealed  from  will  be  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Simpson  and  Dbnson,  J  J.,  concur. 


Simmons  r.  The  State, 

Murder. 

(Decided  Feb.  18th.  1909.     48  South.  606.) 

1.  Homicide;  Indictment;  Instrument  Used. — An  indictment  is  not 
invalid  because  it  charged  that  the  Isilling  was  done  by  shooting  him 
with  a  gum,  instead  of  a  gun. 

2.  Same;  Evidence. — It  is  not  competent  to  show  by  a  witness  why 
such  witness  advised  the  defendant,  after  the  homicide,  to  go  to  an- 
other state. 

^.  Same. — Where  the  defense  attempted  to  show  that  the  deceased 
had  a  pistoi  and  was  attempting  to  use  it  at  the  time  of  the  homicide, 
it  was  competent  for  the  state  to  show  by  the  wife  of  deceased  that 
at  that  time  d(»i-eased's  pistol  was  in  his  trunk. 

4.  Same;  Instructiwis ;  Self  Defense. — A  charge  on  self  defense 
which  fails  to  require  freedom  from  fault  on  the  part  of  the  defend- 
ant in  bringing  on  the  difficulty,  is  properly  refuseil. 

5.  Same. — A  charge  asserting  that  in  order  to  entitle  defendant  to 
an  acquittal  cm  his  plea  of  self  defense,  at  the  time  the  fatal  shot 
was  fired  there  must  have  been  a  present,  impending  necessity,  real 
or  apparent,  to  fire  to  protect  himself  from  such  impending  real  or 
apparent  danger,  and  that  there  was  no  other  reasonable  mode  of 
eseai)o  from  such  danger  and  the  defendant  must  not  be  In  fault  in 
bringing  on  the  diffltulty,  is  a  proper  charge. 

Vi.  Witneftsen:  Competency;  Voir  Dire;  Discretion  of  Court. — It  is 
within  the  discretion  of  the  trial  court  to  allow  the  state's  counsel 
to  examine  a  child  12  years  old  as  to  his  religious  training,  and  his 
knowledge  of  the  obligations  of  an  oath;  and  when  such  child  tes- 
tifies that  he  has  been  to  Sunday  School,  knows  of  God  and  Jesus 
Christ,  and  that  good  boys  and  boys  who  tell  the  truth  go  to  heaven, 
while  bad  boys  and  liars  go  to  the  bad  world,  is  competent  as  a  wit- 
ness. 
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7.  Indictment  and  Information;  Quashing;  Grounds;  Grand  Jury. 
— It  Is  not  grounds  tor  the  abatement  or  quashing  of  an  indictment 
that  the  key  to  the  jury  box  was  not  deposited  with  the  County 
Treasurer,  and  that  the  grand  jury  returning  the  indictment  was 
drawn  from  such  box. 

8.  Charge  of  Court;  Reasonable  DouM, — ^A  charge  asserting,  it  is 
not  every  doubt  that  justifies  an  acquittal,  because  every  thing  per- 
taining to  human  affairs  may  be  subject  to  some  doubt.  A  doubt 
must  be  reasonable,  such  as  grows  out  of  the  sufficiency  of  the  evi- 
dence to  convince  the  jury  to  a  moral  certainty  of  defendant's  guilt, 
is  a  proper  charge. 

9.  Same. — Such  a  doubt  as  leaves  the  minds  of  the  jury,  in  view  of 
all  the  evidence,  in  a  state  of  reasonable  uncertainty  as  to  the  guilt 
of  the  defendant,  is  a  proper  definition  of  a  reasonable  doubt 

10.  Same. — ^A  charge  asserting  that  if  there  is  one  single  fact  proven 
to  the  satisfaction  of  the  jury  which  is  inconsistent  with  the  de- 
fendant's guilt,  this  is  sufficient  to  raise  a  reasonable  doubt,  and 
authorize  an  acquittal,  is  proper  and  its  refusal  error. 

11.  Same;  Grounds;  Character. — Proof  of  good  character  of  a  de- 
fendant is  not  sufficient  of  itself  to  raise  a  reasonable  doubt  of 
guilt. 

12.  Same;  Covered  hy  Those  Given. — It  is  not  error  to  refuse  in- 
struotions  substantially  covered  by  written  instructions  given. 

Appeal  from  Jackson  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haealson. 

Walter  Simmons  was  convicted  of  murder  in  the 
second  degree,  and  appeals.     Reversed  and  remanded. 

The  pleas  in  abatement  are  sufficiently  set  out  in  the 
opinion.  The  demurrers  thereto  are  in  the  following 
form:  "Comes  the  state,  by  its  solicitor,  and  demurs 
to  the  plea  in  abatement  filed  to  the  indictment  in  the 
above-entitled  cause,  and  assigns  the  following  grounds : 
( 1 )  Said  plea  alleges  that  the  defendant's  name  is  Wal- 
ter Simmons,  and  not  Walter  Summons,  whereas  said 
indictment  shows  that  the  defendant  is  charged  by  the 
name  of  Walter  Simmons,  and  he  is  nowhere  in  or  on 
said  indictment  called  or  charged  by  the  name  of  Wal- 
ter Summons.  (2)  The  defendant  is  charged  in  said 
indictment  as  Walter  Simmons,  and  by  his  plea  he 
avers  that  is  his  name.  (3)  It  is  not  averred  in  defend- 
ant's third  plea  or  pn'ound  for  quashing  the  indictment 
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that  the  matter*  therein  set  out  as  a  matter  of  abate- 
ment of  the  indictment  in  any  way  prejudices  the  sub- 
stantial rights  of  the  defendant,  and  it  does  not  api>ear 
that  his  substantial  rights  were  in  any  way  prejudiced 
by  the  matters  so  averred.  (4)  It  is  not  averred  in  the 
plea  in  abatement  that  the  grand  jurj,  or  any  members 
of  the  grand  jury,  were  not  drawn  in  the  presence  of  the 
officials  designated  by  law."  Counsel  for  appellant 
contends  that  the  demurrers  should  admit  the  fact  plead* 
od  and  submit  to  the  court  the  law  arising  on  that  fact 

The  witness  Lee  Smith  being  called,  an  objection  tc 
his  competency  as  a  witness  was  raised  by  the  defendant, 
and  the  court  directed  the  state's  attorney  to  examine 
him  on  his  voir  dire,  when  the  following  answers  were 
made:  *'I  am  12  years  old.  I  go  to  Sunday  school.  I 
have  heard  of  Ood  and  Jesus  (^hrist.  Bad  boys  go  to  the 
bad  world,  and  good  boys  go  to  heaven.  Boys  who  tell 
the  truth  go  to  heaven,  and  boys  who  swear  to  lies  go 
to  the  bad  world."  Will  (lilley  was  asked  by  defendant's 
counsel :  "What  prompted  you  to  make  that  sugges- 
tion to  him  (defendant)  about  going  to  Utah?''  The 
witness  answered:  '^Ile  had  no  money  or  influential 
friends  to  stand  by  him  in  court.  I  had  been  informed 
that  the  Smiths  wcmld  kill  him.  I  knew  they  had  con- 
siderable* influence,  and  would  swear  anything  in  court; 
and  I  thought  it  best  for  the  l)oy  to  go  to  T^tah,  where  his 
people  were." 

The  following  chages  were  given  at  the  request  of 
the  state:  "(1)  It  is  not  every  doubt  that  justifies  an 
acquittal,  because  everything  pertaining  to  human  af- 
fairs may  be  subject  to  some  doubt.  A  doubt  must  be 
reasonable,  such  as  grows  out  of  the  sufficiency  of  the 
evidence  to  convince  the  jury  to  a  moral  certainty  of 
the  defendant's  guilt.  (1%)  The  state  is  not  required 
to  prove  the  defendan's  guilt  to  an  absolute  or  mathe- 
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matical  certainty,  but  only  to  a  moral  certainty.  If  the 
jury  is  morally  certain  of  the  defendant's  guilt,  they 
should  find  him  guilty.  (2)  There  ai-e  three  well-de- 
tined  elements  of  self-defense:  At  the  time  the  fatal 
shot  was  fired,  there  must  have  been  a  present  and  im- 
pending necessity,  real  or  apparent,  to  fire  to  protect 
himself  from  such  impending  real  or  apparent  danger; 
and  that  there  was  no  other  reasonable  mode  of  escape 
from  such  danger ;  and  the  accused  must  not  be  at  fault 
in  bringing  on  the  difficulty.  (3)  The  doubt  that  justifies 
an  acquittal  must  be  reasonable  doubt,  such  a  doubt  as 
leaves  the  mind  of  the' jury,- in  view  of  all  the  evidence, 
in  a  state  of  reasonable  uncertainty  as  to  the  guilt  of 
the  defendant." 

The  fourth  charge  given  at  the  r<^quest  of  the  defend- 
ant is  as  follows :  "  ( 4  }  If  you  find  from  all  the  evidence 
in  the  case  that  there  is  a  probability  of  defendant's 
innocence,  you  must  acquit." 

The  following  charges  were  refused  to  the  defendant : 
•MA)  The  ccmrt  charges  the  jury  that  if  there  is  a  probo- 
bility  of  defendant's  innocence  you  should  acquit  him. 
( B)  1  charge  you,  gentlemen  of  the  jury,  that,  if  there 
is  one  single  fact  proved  to  the  satisfaction  of  the  jury 
which  is  inconsistent  with  def<4idant's  guilt,  this  is 
sufficient  to  raise  a  reascmable  doubt,  and  the  jury  should 
accjuit.  ( C)  If  the  prisoner  has  provcnl  a  goml  character 
as  a  man  of  peace,  the  law  says  that  such  good  character 
may  Ik^  sufficient  to  iTcate  or  generate  a  reasonable 
doubt  of  his  guilt,  although  no  j?uch  doubt  would  have 
existed  but  for  such  good  character.  (D)  If  the*  jury 
believe  from  the  evidence  that  deceased  wils  in  the  act 
of  drawing  a  pistol  from  his  pocket,  and  that  the  de- 
fendant was  approaching  the  door  of  the  room  where 
deceased  was  at  the  time,  and  the  defendant,  upon  see- 
ing the  deceased  in  the  act   of  drawing  his  said  pistol 
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and  hearing  him  threaten  to  use  the  same,  shot  the  de- 
ceaaed,  then  the  defendant  had  a  right  to  act  upon  the 
reasonable  appearani^e  of  things  at  the  time.  (E)  If 
the  jury  believe  from  the  evidence  that  the  name  of 
the  defendant  was  not  as  charged  in  the  indictment, 
then  they  should  acquit  the  defendant.  (F)  If  the  jury 
believe  from  the  evidence  that  the  name  of  the  defendant 
is  not  Walter  Summons  as  charged  in  the  indictment, 
then  they  should  acquit  him.  (G)  If  the  jury  believe 
from  the  evidence  that  the  deceased  was  shot  with  a 
gun,  then  they  should  acquit  the  defendant.  (H)  If  the 
jury  believe  from  the  evidence  Uiat  deceased  was  shot 
with  a  gun,  and  not  with  a  gum,  as  charged  in  the  in- 
dictment then  they  should  acquit  the  defendant.  (I) 
If  the  jury  b<»lieve  from  the  evidence  that  the  name  of 
of  defendant  is  Walter  Simmons,  and  that  he  was 
known  by  that  name  and  by  no  other,  then  the  jury 
j^hould  acquit  the  defendant" 

Law^rence  E.  Brown,  for  appellant.  Appellant  in- 
sists that  the  several  grcmnds  of  demurrer  to  the  in- 
dictment were  well  taken,  as  will  readily  be  seen  from 
an  inspection  of  the  original  indictment  which  has  been 
sent  up  with  the  transcript  from  the  Court  beloA\ 
under  an  order  of  the  trial  judge.  Parkei^n  Ca^i\ 
114  Ala.  690;  }f tinker's  Case,  87  Ala.  84;  Lynes 
Case,  5  Porter  240;  Gilmor&s  Ca^e,  126  Ala.  34; 
Digffs  Case,  49  Ala.  311;  1  Mayfield  719,  page  65.  It 
might  have  been  a  permissable  use  of  discretion  for  the 
court  to  have  allowe<l  the  State's  attorney  to  add  such 
questions  as  he  desired  but  to  permit  the  entire  exami- 
nation to  be  conduct(Kl  by  the  State's  attorney  was  clear- 
ly wrong. — Cnrtn^'x  Case,  63  Ala.  52.  Special  written 
charge  "a"  asked  by  defendant's  counsel  asserts  a  cor- 
rect principal  of  law  applicable  to  the  case  and  should 
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have  been  «»;iveii,  unless  the  Court  should  hold  it  a  dupli- 
cate of  giveu  charge  4. — State  v.  Fleming^  43  So.  221. 
Special  written  charge  "b''  asked  by  defendant's  coun- 
sel asserts  a  correct  principal  of  law  applicable  to  the 
case  and  should  have  been  given,  as  requested.  It  is 
duplicated  by  no  given  charge. — The  State  v.  Walker^ 
45  So.  G40.  Special  written  charge  "c"  asserts  a  cor- 
rect principal  of  law  applicable  to  the  case.  It  should 
have  \yeeu  given  unless  duplicated  by  given  charge  9  or 
IS.— The  State  v.  Field,  47  Ala.  ()03. 

Alexander  M.  Garbkr^  Attorney-General,  and  Thos. 
VV.  ilARTix.  Assistant  Attorney-General,  for  the  State. 
The  plea  was  propcn'ly  overruhnl. — McLcToy  r.  The 
State,  V2i)  Ala.  274;  Sec.  7134,  Code  1907.  Smith  was 
competent  to  testify. —  Wade  v.  The  State,  59  Ala.  52. 
Charge*  2  was  proper. — Jackson  v.  The  State ^  94  Ala. 
90.  The  same  may  be  said  of  charge  3. — Welsh  i\  The 
State,  96  Ala.  92.  The  court  erred  in  refusing  charge  c. 
—Fickls  V.  The  State,  47  Ala.  (503.  Charge  b  was  prop- 
erly refused.— Lorfr/r  v.  The  State,  122  Ala.  107. 

S1MI>S<)X,  J.— The  appellant  was  indicted  for  the 
crime  of  murder  in  the  first  degree,  and  was  convicted 
of  murder  in  the  swond  degree.  The  demurrer  to  the 
indictment,  ba^ed  on  the  ground  that  it  charges  the  kill- 
ing to  have*  been  done  with  a  "gum,"  is  without  merit. 
Any  person  of  "common  understanding"  knows  that  it 
was  intended  to  be  with  a  "gun,"  (^ode  1907,  §  7134. 
The  expression  is,  "shooting  him  with  a  gum."  The 
word  **gum,"  in  this  connection,  cannot  mean  anything 
else  than  "gun,"  as  there  is  no  such  thing  as  a  "gum" 
with  which  a  man  could  be  sliot. 

The  plea  in  abatement,  that  the  defendant's  name  is 
"Simmons"  and  not  "Summons,"  is  without  merit,  as 
an  inspection  of  the  original  indictment,  which  is  certi- 
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fiwl  to  this  court,  sIiowb  that  the  word  is  ^'Siminoni*/' 

The  other  <»:rouiHl  of  abatement  in  likewise  without; 
merit,  to  wit,  that  the  key  to  the  jury  box  was  not  de- 
posited with  the  eounty  treasurer. — Mcheroy  v.  States 
120  Ahi.  274,  25  South.  247;  Unnrhau  t?,  titatCy  116  Ala. 
471,  478,  22  South.  (;<)2;  (\)de  1907,  §  7256. 

There  was  nothing  in. the  form  of  the  demurrer  to  the 
pleas  in  al)at(*nu*nt  whi<*h  nuule  it  necessary  to  overrule 
it. 

There  was  no  revemble  error  in  allowinji^  tlie  solici- 
tor for  the  state  to  examine  the  witness  Lee  Smith,  on 
his  voir  dire,  as  to  his  having  sufficient  knowledge  to  un- 
derstand the  obligation  of  an  oath.  This  is  a  matter 
which  rests  in  the  sound  discretion  of  the  court,  to  ex- 
amine the  proposfHl  witness  itself  or  permit  counsel  to 
examine  him. — ('after  r.  State,  63  Ahi.  52,  35  Am.  R**p. 
4 ;  Henderson  v.  State.  135  Ala.  43,  44,  33  S^uth.  433. 

The  witness  was  competent  to  testify. — McGuff  r. 
State,  88  Ala.  147,  150,  7  South.  35,  \i\  Am.  St.  Rep. 
25;  Wade  r.  State,  50  Ahi.  164,  166;  Castleberry  r. 
State,  135  Ala,  24,  27,  33  S(mth.  431 ;  5  Mayfield^s  Dig. 
p.  972,,  973. 

There  was  no  error  in  striking  from  the  showing  *d^ 
to  the  witness  Bud  Reeves,  the  stat(»ment  in  regard  to 
the  **wife  and  various  members  of  the  Smith  family'* 
doing  all  in  their  power  to  prevent  him  from  telling 
what  he  saw  and  heard.  This  was  the  mere  conclusion 
of  the  witness.  He  should  hav(»  stated  what  was  said  to 
him,  and  who  said  it. 

The  question  to  the  witness  Gilley  as  to  why  he  advis- 
ed his  nephew  (defendant)  to  go  to  Utah,  and  the  answer 
thereto,  were  properly  excluded. 

Testimony  had  becMi  given  on  the  part  of  the  defense 
tending  to  show  that  the  deceased  had  a  pistol  and  waa 
attempting  to  use  it.  It  was,  therefore,  proper  to  allow 
his  wife  to  testify  that  his  pistol  was  in  his  trunk. 
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There  was  no  error  in  the  charges  giyen  at  the  request 
of  the  state. — Coleman  v.  State ^  59  Ala.  52;  Welsh  v. 
State y  96  Ala.  92,  11  South.  450;  Jackson  v.  State,  94 
Ala.  90,  10  South.  509. 

diarge  A,  requested  by  the  defendant,  is  substantially 
the  same  as  charge  4  given  at  his  request. 

Charge  B,  requested  by  the  defendant,  should  have 
been  given.— Wa/fcer  v.  State,  153  Ala.  31,  45  South. 

There  was  no  error  in  the  refusal  to  give  charge  C; 
requested  by  the  defendant. — Goldsmith  v.  State,  105 
Ala,  9,  12, 16  South.  933;  CroAJoford  v.  State,  112  iUa.  3, 
13,  24,  21  South.  214;  Eggleston  i\  State,  129  Ala.  81, 
84, 30  South.  582, 87  Am.  St.  Rep.  17 ;  McGlellwn  v.  State, 
140  Ala.  100,  101, 103,  37  South.  230. 

There  was  no  error  in  refusing  to  give  charge  D,  re- 
questeil  by  the  defendant.  It  omits  any  mention  of  free- 
dom from  fault  by  the  defendant  in  bringing  on  the  diffi- 
culty; also  of  the  duty  to  retreat. 

There  was  no  error  in  the  refusal  to  give  charges  E, 
P,  G,  H,  and  I,  requested  by  the  defendant.  The  matters 
therein  have  been  treated  of  in  discussing  the  pleas  in 
abatement  and  the  demurrers  thereto. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

DowDELi>,  r.  J.,  and  Dbnson  and  Mayfibld,  JJ.,  con- 
cur. 
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State  V.  Lacey, 

Habeas  Corpus, 
(Decided  Jan.  12,  1909.    48  South.  343.) 

1.  Habeas  Corpus;  Suspension  of  Writ;  Right  of  State  to  Review. — 
Under  the  provisions  of  section  6245,  Code  1907,  the  state  may  appeal 
from  a  judgment  granting  bail,  having  effect  to  suspend  the  Judg- 
ment pending  the  appeal;  and  said  section  is  not  violative  of  the 
constitutional  provision  against  suspension  of  the  writ  of  habeas 
corpus. 

2.  Same;  Appeal;  Finding  of  Trial  Judge, — Where  the  evidence  is 
in  conflict  and  the  trial  Judge  sees  and  hears  the  witnesses,  his 
findings  of  fact  will  not  be  disturbed  on  review,  unless  contrary  to 
the  great  weight  of  the  evidence ;  and  this  rule  applies,  even  though 
some  of  the  witnesses  did  not  appear  and  their  evidence  was  in 
writing. 

Appeal  from  Shelby  Probate  Court. 

Heard  before  Hon.  A.  P.  Longshore. 

Habeas  corpus  by  Jake  Lacy  against  the  State  to  com- 
pel petitioner's  admittance  to  bail.  From  an  order  ad- 
mitting petitioner  to  bail,  the  State  appeals.    Affirmed. 

Alexander  M.  Gari^er,  Attorney-General  and  EoRrM:N 
H,  BuRR;,  Solicitor,  for  the  State.  The  state  has  the 
right  of  appeal.— Sec.  6245,  Code  1907;  The  State  v. 
Durham,  139  Ala.  661 ;  Town>  of  Elba  i\  Rhodes^  142  Ala. 
690 ;  Burr  v.  Foster,  132  Ala.  41.  This  statute  has  been 
declared  constitutional. — ^tate  t\  Towery,  143  Ala.  48. 
Where  it  is  patent  that  bail  should  be  denied  this  court 
Ndll  reverse  and  render  a  decree  admitting  to  bail. — 
t<tate  i\  Durham,  supra.  Bail  should  have  been  denied 
in  this  cause. — Ex  parte  Nettles,  58  Ala.  268 ;  EiC  parte 
Bonner,  100  Ala.  115;  96  Ala.  110;  95  Ala.  24;  Dabney 
r.  The  folate.  113  Ala.  38. 
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KsTBS^  JoNBS  &  Welch  and  McMillan  &  Haynes, 
for  appellee.  Counsel  insist  that  the  section  of  the  code 
permitting  an  appeal,  and  incarceration  of  the  defend- 
ant while  the  state  appeals  is  unconstitutional,  and  cite 
in  support  thereof. — Er  Parte  Croom,  et  al.,  19  Ala. 
561 ;  Ex  parte  Bankn^  28  Ala,  89 ;  Ex  parte  Bryant,  34 
Ala.  270;  Hammom  v.  The  mate,  59  Ala.  164;  Ex 
parte  Aeree,  63  Ala.  234.  The  court  will  not  disturb 
the  finding  of  the  lower  court  allowing  bail. — Ex  parte 
Nettles,  supra;  Ex  parte  Bryant  supra;  Ex  parte  Mc- 
A  uaIly.5S  Ala.  498;  ^.r  paf^e  Sloan,  95  Ala.  24. 

ANDERSON,  J.— That  the  state  has  the  right  to  ap- 
peal in  this  case  there  can  be  no  doubt.  S(H-tiou  6245 
of  the  Code  of  1907.  It  has  also  been  held  that  this 
right  given  the  state  does  not  violate  the  (Constitution. 
i<tate  t?.  Totcery,  143  Ala.  48,  39  S^uth.  309. 

As  has  be<m  repeatedly  held  by  this  court,  where  there 
is  a  conflict  in  the  evidence  and  the  judge  below  sees 
and  hears  the  witnesses,  his  conclusion  on  the  facts  will 
not  be  disturbed,  unless  his  finding  is  contrary  to  tlie 
great  weight  or  preponderance  of  the  evidence.  It  is 
insisteil,  by  the  state's  counsel  that  this  rule  should  not 
apply  in  the  case  at  bar,  because  the  main  witness  for 
the  state  did  not  appear  in  person  before  the  probate 
judge  and  his  evidence  wa»  in  writing.  If  all  of  the 
evidence  considered  by  the  probate  judge  was  in  writing, 
then  there  might  be  merit  in  counsel's  insistence;  but 
all  the  witnesses  save  Piper  did  appear  and  testify  in 
person,  and  the  probate  judge  saw  and  heard  them,  and 
we  are  not  prepared  to  reverse  his  order  admitting  the 
petitioner  to  bail. 

Affirmed. 

HARAii^oN.  Simpson  and  Denson.  JJ.,  eoneor. 

2—8 
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Bailey  v.  The  State- 

Haheds  Corpus. 

(Decided  June  30th,  1908.  Rehearing  denied  Feb.  6th.  1909. 
48  South.  498.) 

1.  Constitutional  Law;  Freedom  of  Contract;  Intention  to  Defraud. 
— The  constitutional  guaranty  of  right  to  contract  is  not  Tiolated  by 
the  Legislature  making  it  criminal  to  enter  into  a  written  contract 
with  the  intention  to  defraud. 

2.  Same;  Personal  Rights;  Imprisonment  for  Debt — Section  4730, 
Code  1806,  as  amended  by  Gen.  Acts  1903,  p.  345,  and  by  Gen.  Acts 
1907,  p.  636,  is  not  repugnant  to  the  Bill  of  Bights,  Section  20  Ck)n- 
stitutlon  1901,  making  it  unlawful  to  imprison  for  debt. 

3.  Same;  Encroaching  on  Judicial  hy  Legislative  Department. — The 
fact  that  the  amendment  to  section  4370,  Code  1896,  as  made  in  Gen- 
eral Acts  1903,  p.  345  and  General  Acts  1907,  p.  633,  provides  that 
the  act  of  the  employee  in  failing  to  refund  the  money  so  received 
or  the  refusal  to  perform  the  services  stipulated  for,  shall  be  prima 
facie  evidence  of  the  intent  to  defraud,  does  not  render  the  same 
unconstitutional  as  an  invasion  by  the  legislative  on  the  judicial  de- 
partment of  government. 

Appkal  froDi  Montgomery  City  Court. 

Heai'd  before  Hon.  W.  H.  Thomas. 

Application  by  Alonzo  Bailey  for  discharge  from  im- 
prisonment by  writ  of  habeas  corpus.  From  an  order 
refusing  his  discharge  he  appeals.     Affirmed. 

Troy^  Watts  &  Let(^.hbr^  for  appellant.  Section  4730, 
Code  1896,  as  amended  is  violative  of  the  fourteenth 
amendment  of  the  constitution  of  the  T^nit^  States,  and 
therefore  inoperative  and  void.  The  rule  of  evidence 
obtaining  in  Alabama  prevents  a  person  from  testify- 
ing as  to  his  uncommunicated  motives,  purposes  and 
intent,  so  the  defendant  wa.s  not  permitted  the  opportu- 
nity of  showing  that  he  entered  into  the  contract  in  good 
faith,  and  that  he  rescinded  it  for  reasons  other  than 
those  constituting  a  crime. — McCormick  r.  Joseph,  77 
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Ala.  23«;  Holmes  v.  The  State^  136  Ala.  80;  Johnson  v. 
The  8U  te,  102  Ala.  1 ;  Brown  v.  The  State ^  79  Ala.  51 ; 
Harristn  v.  The  State,  78  Ala.  5;  Alexander  v.  Alexa^i- 
der,  71  Ala.  295;  Bums  v.  Campbell^  71  Ala.  271;  Burke 
V.  The  State,  71  Ala.  377;  Wheeless  v.  Rhodes,  70  Ala. 
419.  Bo  the  defendant  was  unable  to  make  evidence  for 
himself.— ffarfcne««  v.  The  State,  129  Ala.  71.  The  de- 
fendant then  was  deprived  of  due  process  of  law.  It  is 
conceded  by  the  weight  of  authority,  that  if  the  legisla- 
ture prescribed  what  is  conclusive  evidence  or  if  it  takes 
away  from  a  defendant  the  fair  opportunity  to  establish 
his  case  of  defense,  the  act  of  the  legislature  is  contrary 
to  that  part  of  the  Fourteenth  Amendment  of  the  Con- 
st itutiofi  of  the  United  States  which  insures  ^'dnie  pro- 
cess of  laWy-  and  is  therefore  unconstitutional  and  void. 
—Harvey  v.  Elliott,  167  TJ.  S.  409;  Ex  parte  Well,  107 
U.  S.  289;  Gaplin  v.  Page,  85  U.  S.  350;  Darthmouth 
College  r.  Woodicard,  4  Wheaton  518.  The  legislature 
cannot  under  the  guise  of  enacting  a  prima  facie  rule  of 
evidence,  fix  a  conclusive  one.  It  is  unimportant  that 
the  legislature  calls  such  a  rule  prima  faeie.  If  it 
operates  as  a  conclusive  rule  it  is  as  baneful  in  its  eflfect 
as  if  it  was  so  called.  In  either  event,  it  ix  contrary  to 
the  constitutional  guaranty  of  "due  process  of  law." 
That  the  statute  in  question  is  oflfensive  to  this  provision 
of  the  constitution  cannot  be  doubted. — Wright  r.  Cra- 
dlehaugh,  3  L.  Ed.  341 ;  Hvhey  v,  Riley,  53  Pa.  112 ;  Clerk 
V.  Mitchell,  64  Mo.  564.  The  legislature  further  denied 
"due  process  of  law"  when  it  amended  said  statute  so 
as  to  authorize  the  court  to  convict  of  fraud  on  no  other 
evidence  than  that,  of  the  execution  of  a  contract,  the 
failure  to  return  the  consideration  therefor,  in  case  of 
its  breach  or  the  failure  to  perform  the  services  provided 
for  in  the  said  contract.  The  refusal  or  failure  of  plain- 
tiff in  error  to  perform  such  service  or  to  return  such 
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consideratioD  gave  rise  only  to  a  civil  action.  He  was 
denied  ''due  process  of  law"  by  being  burdened  with 
prima  facie  evidence  of  an  intent  to  injure  or  defraud 
his  emploj'er  since  the  above  facts  have  no  relation  to 
nor  any  tendency  to  prove  a  crime. — l<tatc  v.  Beach^  147 
Ind,  74;  Mcadaircraft  r.  People^  163  111,  56;  People  v. 
Cannon.  139  N.  Y.  431;  Commissioners  v,  MerchuntSj 
103  N.  Y.  148;  Wigniore  on  evidence,  Note  6,  Sec.  1364. 
The  said  amendment  statute  further  denies  "due  pro- 
cess of  law,-'  in  that,  there  is  an  attempted  substitution 
of  the  judicial  department  of  the  State  government  for 
the  legislature.  To  raise  a  prima  facie  case  (which  al- 
most invariably  establishes  the  guilt  and  without  which 
the  plaintiff  in  error  could  not  have  been  held)  it  must 
be  shown  that  the  defendant  refused  or  failed  to  per- 
form tlie  contract  ^'without  just  cause."  What  consti- 
tute\s  "just  cause?"  The  legislatuj^e,  contrary  to  its 
duty,  has  not  definiMl  it.  No  attorney  can  advise*  what 
constitute*-  it.  No  man  can  tell  whether  or  not  he  is 
witliin  tlie  limits  of  the  law,  as  different  juries  might 
reach  different  conclusions  under  the  same  state  of  facts. 
Whether  or  not  one  should  be  burdened  with  a  prima 
facie  case  depends  upon  the  view  reached  by  the  jury, 
which  depends  upon  elements  which  no  man,  with  cer- 
tainty, can  foresee.  There  is  no  criterion  laid  down  by 
the  statute  by  which  one  can  regulate  his  actions  so  as 
to  know  that  he  is  abiding  by  the  law. — Inited  l^ fates  v. 
Reese,  92  F.  g.  214;  James  v,  Bmnnan,  190  U.  S.  127; 
(7.  &  N.  W.  Ry.  Co.  v.  Dey:  35  Fed.  866;  Tozer  t\  V.  S., 
52  Fed.  917;  L.  X  N,  R.  R.  Co.  v.  Commonwealth,  35  s! 
W.  129.  The  statute  is  repugnant  to  the  fourteenth 
amendment  for  it  denies  to  the  defendant  the  equal  pro- 
tection of  the  law.— (7.  Sf.  d  Sf.  F.  Ry.  Co,  v.  EUi^,  165 
U.  S.  150;  Et  parte  ffnllman,  60  S.  E.  20;  Peonage 
Cases.  123  Fed.  671;  Ex  parte  Bra/yton.  153  Fed.  986; 
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t<tat€  t\  Willianiii^  32  S.  C.  123;  In  re  Stockton  Laundry 
Co  albeit,  26  Fed.  611;  In  re  Sam,  31  Fed  681;  Harris  v. 
The  State,  47  South.  341;  Carr  r.  The  State.  106  Ala. 
35. 

Alexander  M.  (iauhek.  Attorney  (leneral  and  Thus. 
W,  Martin,  Assistant  Attorney  General,  for  the  State. 
Appeal  from  the  deeission  of  the  Supreme  Court  of  Ala- 
bama, in  the  case  at  bar.  The  Alabama  court,  in  this 
case  as  well  as  others,  has  held  the  act  valid  as  to  every 
question  raised  cm  the  present  appeal. — Bailey  v.  State 
of  Ala.,  ((Vseat  bar) ;  State  r.  ra/n*,43  So.  (Ala.)  357; 
Thomas  r.  State,  144  Ala.  77;  Mcintosh  v.  State,  117 
Ala.  128;  A>  parte  Riley,  1)4  Ahi.  82.  What  is  due  pro- 
cess of  law  as  applicable  to  the  case  at  bar?  The  follow- 
ing cases  are  cited  as  conclusive  of  that  proposition. — 
Detit  i\  West  V'nyima,  129  F.  S.  128;  LrrpfT  v,  Texas, 
139  U.  s.  462.  We  think. it  may  be  stated  as  a  ,fi;eneral 
proposition  of  law  that  rijrht  of  the  le{<islature  to  es- 
tablish a  prima  facie  rule  of  evidence  in  criminal  cases 
has  been  recojniiz^Hl  by  every  court,  state  and  federal, 
in  which  the  question  has  been  presented,  and  among 
such  cases  we  cite  the  following: — I  A  Sing  v.  United 
States,  180  F.  S'.  485,  L.  G3i;  Adams  i\  N.  F.,  192  U.  S. 
585,  48  L.  515;  Ah  How  r.  Tuited  States,  193  IL  S.  65, 
48  L.  619;  Fany  v.  Inited  States,  149  U.  S.  697,  729, 
37  L.  905,  918;  Commovivealth  r.  WiJliamii,  6  Gray 
(Mass.)  1;  State  v.  Beach,  147  Ind.  74;  State  r.  Bnck. 
120  Mo.  479,  25  S.  W.  573;  State  v.  Kinysley,  108  ilo. 
139,  18  S.  W.  994;  Mcadmceroft  r.  People,  163  111  56; 
Barker  v.  State,  54  Wis.  368;  Robertson  r.  People,  20 
Colo.  279;  Voght  v.  State,  124  Ind.  358;  People  v.  Can- 
non,  139  N.  Y.  32;  Board  of  Com  mission  e?^^  i\  Merchant, 
105  N.  Y.  148.  The  validity  of  this  provision  of  the 
statute  has  been  considered  and  upheld  in  three  diflPer- 
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eiit  cases  by  the  Supreme  Court  of  Alabama. : — Bailey 
V.  State y  (at  bar  );  State  v.  Vajtin^  43  South.  (Ala.) 
357 ;  State  v.  Thomas^  144  Ala.  77.  The  act  is  not  a  deni- 
al or  an  attempted  denial  of  equal  protection,  ^f  the 
Laws. — Moore  i\  MisHoarl,  159  U.  S.  673;  Clark  r.  Kan- 
ms  City,  176  U.  S.  144;  Magoim  v.  Ill,  Trust  &  Sav. 
Bank,  170  T.  S.  282;  Mobile  County  v,  Kimhall,  102  U. 
S.  704;  Dreyer  v.  Feme,  88  Fed.  978;  Soon  ffing  v. 
Crowley,  113  U.  S.  703;  Tinsley  v\  Anderson,  171  U.  S, 
^01;  Ex  parte  King,  102  Ala.  182. 

(These  briefs  were  filed  in  the  U.  S.,  Supreme  Court 
on  the  appeal  of  this  case  to  that  tribunal,  and  are 
used  here  in  the  absence  of  other  briefs.     Reporter.) 

DENSON,  J. — Ahmzo  Bailey,  after  a  preliminary 
trial  had  before  B.  C.  Young,  a  justice  of  the  peace  in 
Montgomery  county,  on  a  charge  toade  agadnst  him 
for  obtaining  |15  under  a  contract  in  writing,  with  in- 
tent to  injure  or  defraud  his  employer,  was  regularly 
committed  for  said  olfense  to  the  custody  of  the  sheriff 
of  said  county,  for  detention  until  he  should  be  legally 
discharged.  He  was  received  into  custody  by  the  sheriff, 
and  by  him  imprisoned  in  the  county  jail  on  the  6th 
day  of  April,  1908.  On  the  14th  day  of  April  Bailey 
applied  to  the  Hon.  William  H.  Thomas,  associate  judge 
of  the  city  court  of  Montgomery,  for  his  discharge  by 
the  writ  of  habeas  corpus.  On  the  hearing  the  judge 
fixed  bail  at  $150,  but  refused  to  discharge  the  petitioner 
absolutely.  From  the  order  refusing  his  discharge  the 
applicant  comes  here  by  appeal. 

The  law  under  which  the  applicant  was  charged  with 
crime,  and  under  which  the  commitment  was  made,  is 
an  act  entitled  "An  act,  to  amend  an  act  entitled  an  act 
to  amend  section  4730  of  the  Criminal  Code  of  1891! 
approved  October  1,  1903."— Gen.   Acts  1907,  p.  636 
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The  statute,  in  its  form  as  section  4730  of  the  Code  of 
1896,  came  before  this  court  for  construction  in  the 
case  of  Ex  parte  Riley,  94  Ala.  82,  10  South.  528,  and 
there  it  was  clearly  pointed  out  that  a  mere  breach  of 
contract  is  not  by  the  statute  made  a  crime,  but  that  the 
criminal  feature  of  the  statute  consists  in  the  entering 
into  a  contract  with  the  intent  to  injure  or  defraud  the 
employer,  and  the  refusal  of  the  employe  to  perform  the 
contract,  with  a  like  intent. — Dorsey's  Casey  111  Ala.  40, 
20  South.  629;  Mcintosh's  Vase,  117  Ala.  128,  23  South. 
668.  In  neither  of  the  cases  cited  was  the  constitution 
ality  of  the  statute  presented  for  consideration;  but 
in  the  case  of  State  v.  Vann,  150  Ala,  66,  43  Sk)uth.  357, 
the  constitutionality  of  the  statute,  as  section  4730  of 
the  Code  of  1896,  was  presented  for  determination,  and 
it  was  there  insisted  that  the  statute  was  obnoxious  to 
the  twentieth  section  of  the  Bill  of  Rights  of  1901,  which 
is  in  this  language :  "That  no  person  shall  be  imprison- 
ed for  debt."  The  insistence  was  overturned,  and  the 
statute  was  held  not  to  be  unconstitutional,  the  court, 
as  the  basis  of  the  ruling,  again  pointing  out  the  fact 
that  "a  mere  breach  of  contract  is  not  by  the  statute 
made  a  crime,"  but  that  the  criminal  feature  consists  in 
the  intent  to  injure  or  defraud.  This  intent  to  injure 
or  defraud  marks  the  line  of  cleavage  between  the  stat- 
ute in  judgment  and  the  one  approved  March  1,  1901 
(Acts  1900-01,  p.  1208),  which  made  it  a  misdemeanor 
for  any  person,  who  had  contracted  in  writing  to  labor 
for  or  serve  another  for  any  given  time,  etc.,  and  who, 
before  the  expiration  of  such  contract,  and  without  the 
consent  of  the  other  party,  and  without  sufficient  excuse 
(to  be  judged  by  the  court) ,  shall  leave  such  other  parly, 
etc.  This  last  statute  was  by  Judge  Jones  of  the  feder- 
al court  held  to  be  obnoxious  to  the  state  Constitution 
(Peonage  Cases  fD.  C]  123  Fed.  671) ;  and  was  by  this 
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court  held  to  be  unconstitutional  in  Tonej/s  ( Misty  141 
Ala.  120,  37  South.  332,  67  L.  R.  A.  286,  109  Am.  St. 
Rep.  23,  because  of  the  restrictions  it  attempts  to  place 
on  the  right  to  make  contracts.  These  two  cases  are  now 
urged  as  authority  in  support  of  the  insistence  of  ap- 
pellant that  the  statute  under  consideration  is  violative 
of  the  Constitution,  and  we  are  asked  to  overrule  the 
Vann  Case,  supra.  While  it  is  clear  that  a  mere  breach 
of  contract  cannot  be  made  the  foundation  for  a  crimi- 
nal offense,  and  that  undue  restrictions  cannot  be  plac- 
ed on  the  right  of  an  individual  to  enter  into  contracts, 
yet  when  the  individual  enters  into  a  contract,  with  the 
intention  to  perpetrate  a  fraud,  it  is  equally  obvious 
that  he  passes  over  the  constitutional  boundary  line 
in  respect  to  the  free  ri|2:ht  to  contract ;  and  it  is  within 
legislative  comi)etency  to  enai-t  a  law  penalizing  the  en- 
tering into  a  contract  with  such  intent,  and  obtaining 
money  or  other  personal  property  through  su(*h  agency. 
This  is  all  that  is  effectuated  by  the  legislation  in  ques- 
tion. On  its  face  the  purpose  is  to  punish  fraudulent 
practices,  not  the  mere  failure  to  pay  a  debt.  Thus  con- 
sidered, it  is  constitutional.  Without  further  extension 
of  the  argument  we  not  only  decline  to  dei)art  from  the 
ruling  made  in  Varni^^  Case,  on  this  subject,  but  re- 
affirm it— Banl's  r.  f^tnt(\  124  Ga.  15,  52  S.  E.  74,  2  L. 
R.  A.  (K  S.)  1007. 

In  E.r  parte  Riley,  94  Ala.  82,  83,  10  South.  528,  529, 
it  was  said :  "As  the  intent  is  the  design,  purpose,  re- 
solve, or  determination  in  the  mind  of  the  accused,  it 
can  rarelv  be  proved  by  direct  evidence,  but  must  be  as- 
certained by  means  of  inferences  from  the  facts  and  cir- 
cumstances developed  by  the  proof.  In  the  absence, 
however,  of  evidence  from  which  such  inferences  may 
be  drawn,  the  inry  are  not  justified  in  indulging  in 
nu*re  nnsupportiMl   conjectures,  speculations,  or  suspi- 
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cions  as  to  the  intentions  which  were  not  disclosed  by 
any  visible  or  tangible  act,  expression,  or  circnmstan- 
ces."  It  is  no  doubt  true  that  the  difficulty  in  prov- 
ing the  intent,  made  patent  by  that  decision,  suggested 
the  amendment  of  1903  (Gen.  Acts  1903,  p.  345)  to  the 
statute,  which  provides  that  the  refusal  or  failure  of  a 
person  who  enters  into  such  contract  to  perform  such 
act  or  service,  or  refund  such  money,  or  pay  for  such 
property,  without  just  cause,  shall  be  prima  facie  evi- 
dence of  the  intent  to  injure  or  defraud  his  employer. 
This  amendment  has  twice  been  declared  by  this  court 
to  be  a  constitutional  enactment. — Thomas^  Gase^  144 
Ala.  77,  40  South.  271,  2  L.  R.  A.  (N.  S.)  1011,  113  Am. 
St.  Rep.  17;  Tamt's  Case,  150  Ala.  66,  43  South.  357. 
However,  these  cases  are  here  assailed,  and  the  conclu- 
sions reached  therein  are  vigorously  combated  in  brief 
of  appellant's  counsel.  A  re-examination  of  those  cases, 
together  with  the  consideration  of  others,  has  not  only 
not  shaken  our  faith  in  the  correctness  of  the  conclu- 
sion there  reached,  but  confirmed  it,  and  we  decline  to 
rece<le  therefrom. — Banks  v.  State,  124  Ga.  15,  52  S. 
E.  74,  2  L.  R.  A.  (  N.S.)  1007. 

We  have  discussed  all  que^^tions  presented  by  the  re- 
cord, and  conclude  that  there  is  no  error  shown. 

The  order  appealed  fr(mi  is  affirmed. 

Tvsox.  r.  J.,  nnd  HaraT/Son  and  Simpson,  JJ.,  con- 
cur. 
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Bryant  v.  The  State. 

Petit  Larceny. 

(Decided  Jan.  20th,  1909.  48  South.  648.) 

1.  Criminal  Late;  Transfer  of  Jurisrictian;  Pending  Oauaes. — A 
proceeding  in  which  a  warrant  has  been  isgaed,  but  not  served,  is 
such  a  'Spending  cause*'  as  is  within  the  terms  of  Local  Acts  1907, 
p.  289,  creating  the  Law  and  Equity  Ck)urt  of  Lee  Ck)unty,  and  trans- 
ferring all  pending  causes  to  that  court. 

2.  Limitations  of  Action;  Commencement  of  Prosecution;  Ser- 
vice of  Writ. — ^The  finding  of  an  indictment,  the  Issuance  of  a  war- 
rant, or  the  binding  over  of  a  person,  is  such  a  commencemoit  of  a 
proceeding  (Sec.  5074,  (Dode  1896)  as  stops  the  running  of  the  stat- 
ute of  limitations,  since  by  such  proceeding  the  court  acquires  juris- 
diction of  the  offense,  the  subject  matter,  although  jurisdiction  of 
the  person  has  not  been  acquired  by  service  of  the  writ 

3.  Criminal  Law;  VecessUy  for  Filing  Complaint. — ^A  cause  trans- 
ferred from  the  county  court  of  Lee  county  to  the  Law  and  £3quity 
court  thereof,  is  not  within  the  pur^'iew  of  Section  8,  Qeneral  Acts, 
1907,  p.  263,  creating  the  law  and  equity  court,  and  in  such 
cases  the  solicitor  is  not  under  the  necessity  of  filing  a  complaint  on 
the  warrant  and  affidavit. 

4.  Indictment  and  Information;  Offenses  Included;  Larceny. — ^A 
conviction  of  petit  larceny  may  be  sustained  under  an  indictment  or 
complaint  charging  that  offense,  although  the  evidence  shows  the 
value  of  the  property  stolen  sufficient  to  constitute  the  offense  of 
grand  larceny;  the  conviction  will  constitute  a  bar  to  further  prose- 
cution for  larceny  of  the  property,  whether  grand  or  petit.  (Sees. 
5049,  5050,   Code  1896.) 

Appeal  from  Lee  (,'ounty  Law  and  Equity  Court. 
Heard  before  Hon.  Albert  E.  Baenbtt. 
Prom  a  conviction  for  petit  larceny,  eToe  Bryant  ap- 
peals.   Affirmed. 

B.  T.  Phillips^  for  appellant.  A  criminal  case  is  not 
pending  until  the  arrest  of  the  defendant. — 22  A.  d  E. 
Ency.  Law,  655;  State  v.  Arlin,  39  N.  H.  179;  6  Words 
and  Phrases,  5278;  Ha/rdnet  v.  The  State,  42  Ohio,  568. 
Hence  this  case  was  not  transferred  to  the  law  and  equi- 
ty court  by  the  act  creating  that  court,  or  by  the  act 
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abolishing  the  county  court.  The  defendant's  motion  to 
quash  and  plea  to  the  jurisdiction  of  the  court  should 
have  been  sutained. — Jackson  v.  The  State^  106  Ala. 
139 ;  12  Cyc.  220.  The  defendant  was  entitled  to  a  com- 
plaint signed  by  the  solicitor. — Sec.  Const.  1901;  Sec. 
8,  Acts  1907,  p.  271.  The  proof  showed  the  value  of  the 
property  to  be  greater  than  required  to  constitute  petit 
larceny,  and  the  defendant  was  improperly  convicted 
thereot—^tone'ft  Case,  115  Ala.  121;  Storrs  Case,  129 
Ala.  101 ;  Thomas'  Case.  46  South. 

Alexander  M.  Garubr.  Attorney  General,  for  the 
State. 

McCLELLAN,  J.— On  February  20,  1906,  a  warrant 
was  regularly  issued,  on  affidavit  charging  defendant 
with  petit  larceny,  out  of  the  county  court  of  Lee  county, 
and  was,  of  course,  returnable  thereto.  It  was  executed 
on  March  8,  1908.  On  July  1,  1907,  the  Lee  county  law 
and  equity  court  came  into  legal  existence. — Acts  Reg. 
Sess.  1907,  p.  263.  By  act  approved  February  28,  1907 
(Loc.  Acts  1907,  p.  289),  the  county  court  of  Lee  county 
was  abolished,  and  it  was  provided  that  "all  cases  pend- 
ing in  said  county  court  of  Lee  county  are  hereby  trans- 
ferred to  the  T^ee  county  court  of  law  and  equity."  The 
denial  of  jurisdiction  of  the  law  and  equity  court  to  try 
this  defendant  is  predicated  upon  the  idea  that  the  trans- 
fer of  pending  causes  thereto  did  not  embrace  prosecu- 
tions instituted  in  the  county  court,  process  in  connec- 
tion with  which  had  not  been  executed.  The  word 
"pending"  cannot  be  given  the  restricted  meaning  as- 
cribed to  it  by  the  appellant.  The  intended  meaning  of 
the  term  "pending'^  was  that  all  undecided  cases  in  the 
county  court  should  pass  to  the  law  and  equity  court. 
That  is  the  common  acceptation  of  it,  as  here  employed. 


Digiti 


ized  by  Google 


28  tfUl'liJbiMli:  COUiiX  tV«- 

(Bryant   v.  The  State.) 

The  prosecution  of  offenders,  the  statute  ((^ode 
1896,  §  5074)  provides  "may  be  commenced,  with- 
in the  meaning  of  this  chajiter,  by  finding  an  indictment, 
the  issuing  of  a  warrant,  or  by  binding  over  the  offen- 
der." As  indicated,  such  c<mimencement  of  the  prose- 
cution stoi)s  the  running  of  the  statutes  of  limitation  in 
the  premise\s,  and  manifestly  invokes  the  jurisdiction 
of  the  court  of  th(^  subject-matter,  the  offense,  notwith- 
standing jurisdiction  of  the  person  is  not  obtained  by 
service  of  the  writ.  And  we  know  of  no  statute  com- 
pelling the  return  within  any  [)eriod  of  the  unservetl 
writ,  (""learly  a  prosecution  circumstanced  as  this  one 
was  was  in  suspense  in  the  countj^  court,  was  undeter- 
mined there,  and  was  subject  to  the  provision  for  trans- 
fer of  all  pending  cases  to  the  law  and  equity  court. 
Any  other  construction  of  the  act  would,  in  effect,  de- 
clare its  intention  to  hav(»  bc^n  to  nulify  prosecutiims 
in  which  a  fleeing  def(»ndant  had  not  been  arrested.  No 
such  premium  on  flight  is  created  by  the  act. 

Section  8  of  the  act  creating  the  law  and  e<iuity  court 
r(Hiuires  the  trial  of  misdemeanors  '^returned  by  justices 
of  the  peace,  or  appeals  from  justices  or  other  courts," 
to  be  '^tricHl  up<m  complaint  of  the  solicitor.''  This 
case,  transferred  by  the  act  abolishing  the  county  court, 
does  not  belong  to  either  of  the  classes  enumerated  or 
stated  in  section  8 ;  and  hence  the  solicitor  was  not  re- 
quired to  file  a  complaint. 

The  proof  on  the  trial  showed  without  conflict  that 
the  property  lost  by  Thornton  was  $10  or  $12  in  inoney. 
Under  the  larceny  statute  the  taking  of  property  of  that 
value  is  grand  larceny.  The  defendant  insists  that  he 
could  not,  under  this  state  of  proof,  be  convicted  of  petit 
larceny  as  charged  in  the  affidavit.  The  contention  can- 
not be  sustained  as  the  statute  now  stands.  The  result 
would  have  probably  been  different,  had  the  statute 
been  as  in  the  Code  of  1886.— See  Sitour's  Case,  115  Ala. 
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121,  11  «outh.  275.  But  (\)de  1896,  §§  ;6049,  5050 
wrought  such  a  change  as  that  a  conviction  of  petit 
larceny  could  be  had  under  a  charge  of  grand  larceny, 
thus  eliminating  the  indivisible  effect,  in  respect  of  these 
crimes,  as  upon  the  statute. — Code  1886,  §  3789;  Stones 
Case,  129  Ala.  101,  29  South.  778. 

Such  being  the  case,  the  conviction  of  the  defendant 
of  petit  larceny  under  the  later  statute  ((^ode  1896),  not- 
withstanding the  proof  showed  a  value  sufficient  to  make 
the  offense  larceny,  affected  to  bar  a  prosecution  for 
grand  larceny  for  the  same  act.  In  consequence,  the 
defendant. is  unharmed  by,  and  cannot  c(miplain  of,  a 
conviction  of  a  lesser  grade  of  offense  than  that  the  value 
taken  would  have  sustained.  The  testimony  tended  to 
show  that  Thornton,  whose  money  was  alleged  to  have 
been  taken  by  defendant,  told  defendant  that  he  had 
found  (mt  who  got  Ins  money,  and  the  further  testimony 
tending  to  show  that  defendant  left  defenant's  wagon 
ami  disappeared  was  clearly  admissible,  in  connection 
with  other  testimony  tending  to  show  flight  and  as  evi- 
dencing a  noninnocent  motive  for  such  flight,  if  the 
jury  so  contemplated  his  sudd(*n  departure. 

The  affirnmtive  charge   for  defendant   was  well   re 
fustnl.     The  question  of  defendant's  guilt  was  for  the 
jury.     The  trial  was  without  i>rejudicial  error,  and  the 
judgment  is  afflrnuHi. 

Affirmed. 

Tysox,  O.  J.,  and  Dowdell  and  Axdkrsox,  J  J.,  con- 
cur. 
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Franklin  r.  The  State. 

Selling  Liquor  Without  A  License. 

(Decided  Dec*.  17,  1908.     Rehearing  denied  Jan.  14,  1909. 
48  South.  348.) 

Intoxicating  Liquors;  Distiller's  License;  liights  Conferred. — Sec- 
tion 4122,  Code  1896,  separates  the  business  of  distilling  and  of  selling 
liquor,  and  a  license  in  one  instance  does  not  authorize  the  doing  of 
the  other;  nor  will  a  distiller's  license  authorize  the  sale  of  whisky 
in  territory  made  a  prohibition  district  under  the  provisions  of  sei-- 
tious  491-511,  Code  1907. 

Appeal  from  ('hambers  Circuit  Court. 
Heard  before  Hon.  8.  L.  Brbwer. 
Durward  Franklin  was  convicted  of  selling  spiritu- 
ous liquor  without  license,  and  he  appeals.     Affirmed. 

H.  B.  Barnes  and  Hill,  Hill  &  Whiting,  for  appel- 
lant. The  trial  court  erred  in  giving  the  general  charge 
for  the  state.  The  defendant  had  a  distillers  license, 
and  he  certainly  had  the  right  to  dispose  of  his  products. 
—26  ( Vvc.  70 ;  Sec.  2361  Code  1907.  The  act  of  1907,  now 
Code  1907,  Sees.  507  and  508,  do(^  not  repeal  th^ 
sections  licensing  distillers. — MontffonaTy  p,  Natiotial 
H.  &  L.  Asm,,  108  Ala.  336. 

Alexander    M.    (iakhek.   Attorney   General,   for  the 

State. 

DOWDELI.,  J.— Tlie  (h^feiidant  was  indicted  for  sel- 
ling spirtuous  liquor  without  a  license  and  contrary  to 
law.  The  trial  was  had  on  an  agreed  statement  of 
facts,  which  is  set  out  in  the  transcript,  and  by  which 
it  was  shown  that  the  defendant  had  a  distiller's  license, 
hut  no  license  to  sell,  and  that   he  did  sell  spirtuous 
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liquor.  The  sale  was  made  in  the  county  of  Chambers 
during  the  year  1908.  The  county  of  Chambers  was  at 
the  time  a  prohibition  district  by  virtue  of  an  election 
held  under  Act  Feb.  26, 1907  (Gen.  Laws  1907,  p.  200), 
as  amended  by  Act  Aug.  7,  1907  (Gen  Laws  1907,  p. 
626),  which  said  act  has  been  adopted  into  the  Code  of 
1907  as  sections  492-511,  art.  25,  p.  373,  vol.  1,  and  by 
which  said  act  the  issuance  of  a  license  to  sell  liquor 
in  said  county  was  forbidden. 

The  insistence  by  counsel  for  appellant  is  that  the 
license  to  distill  implied  the  right  to  sell  the  product 
of  the  distillery.  There  is  no  merit  in  such  contention. 
Apart  from  the  prohibition  statute  against  selling,  the 
statute  under  which  the  defendant  obtained  his  license 
to  distill  (section  4122  of  the  Code  of  1896),  regulating 
license  tax,  provided  for  a  separate  license  in  diflferait 
amounts  for  distilling  and  selling,  clearly  separating  the 
two  businesses.  So  under  the  old  statute  as  it  then 
stood,  prior  to  the  act  of  August,  1907,  a  license  to  disr 
till  implied  no  authority  to  sell.  A  fortiori  there  could 
be  no  implied  authority  to  sell  under  a  license  to  distill, 
in  the  face  of  a  statute  postively  prohibiting  a  sale. 

The  judgment  appealed  from  is  affirmed. 

Affirmed. 

Tyson,  r.  J.,  and  Rimpson  and  Dbnson^  J  J.,  concur. 


Herrlngr,  et  al.  v.  The  State. 

Celling  Liquor  Without  A  License. 

<IKH-l<lfHl  !>«•.  17.  1908.    Rehearing  denied  .Tan.  14,  1909. 
48  South.  476.) 

1.  Intoxivating  Liquors:  Illegal  Sale;  Affidavit;  Sufficiency, — ^An 
affidavit  made  before  a  Judge  of  a  city  court  and  a  warrant  issued 
thereon  by  him  for  a  violation  of  section  7357,  Code  1907,  are  void, 
and  not  authorized  by  section  7359.  Section  7519,  Code  1907,  had 
application  only  to  proceedings  under  the  chapter  in  which  it  oc- 
ciim.  and  not  to  proswntions  for  illegal  liquor  selling. 
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2.  Same;  Jurisdiction;  City  Court  of  Bessemer. — The  authority 
conferred  upon  Justices  of  the  peace  and  county  court  Judges  by  sec- 
tion 7359,  Code  1907,  as  to  violations  of  section  7357,  is  not  conferred 
upon  the  Judge  of  the  criminal  court  of  Jefferson  county  by  the  act 
creating  that  court,  and  consequently  is  not  conferred  upon  the 
Judges  of  the  city  court  of  Bessemer. 

Appeax^  from  Bessemer  City  Court. 

Heard  before  Hon.  William  Jackson. 

G.  W.  Herring  and  another  were  convicted  for  the 
unlawful  sale  of  intoxicating  liquors,  and  they  appeal. 
Reversed  and  rendered. 

Tiios.  T.  HuEY,  ALLi:x  &  Bell  and  G.  F.  Goodwyn^ 
for  appellant^s.  The  rourt  erred  in  not  quashing  the 
warrant  and  affidavit,  and  in  overruling  the  motion 
direi-ted  to  same,  as  well  as  the  demurrers.  The  judge 
of  the  city  court  of  Bessemer  lias  no  authority  to  issue 
warrants  in  >uch  a  case. — 1\  S.  v.  Wilkbwrger,  5  Wheat. 
7(5;  ^7a/r  r.  Lorcll,  23  Iowa,  304;  People  v.  Riley,  50 
.Mich.  385;  Krller  r.  The  State,  59  Am.  Dec.  226;  Ex 
parte  l)i(/(/s,  52  Ala.  381 ;  Wright  i\  Smith,  66  Ala.  545; 
Hloodijood  r.  Smith,  14  Ala.  423;  Laney  v.  The  State, 
109  Ala.  34;  2  Cyc.  10;  111  Ala.  2. 

Alexaxdek  M.  (lAumm,  Attorney  (leneral  and  Thos. 
W.  Martin.  Assistant  Attorney  General,  for  the  State. 
Counsel  discuss  the  point  decided,  but  without  citation 
of  authority. 

HIMl'SON,  J. — The  appellants  were  tried  and  con- 
victed of  the  oifense  of  selling  spiirtuous,  vinous  or 
umlt  licpiors  in  violation  of  section  7357  of  the  Code  of 
1907. 

The  affidavit  upon  which  the  defendants  were  arrest- 
ed was  made  before  Hon.  William  Jackson,  judge  of  the 
<-ity  court  of  Bessemer,  and  the  warrant  was  issued  by 
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him.  Motion  wm  made  to  quash  the  affidavit  atid  war- 
rant on  the  ground  that  said  judge  of  said  city  court  was 
not  authorized  to  adininister  said  affidavit  or  to  issue 
said  warrant. 

The  statute  (section  7359,  Code  of  1907)  specifically 
provides  that  the  affidavit  shall  be  made  before  a  justice 
of  the  peace,  or  judge  of  the  county  court,  and  the  war- 
rant imued  by  the  same.  The  court  erred  in  overruling 
said  motion.  Section  7519  refers  only  to  affidavits  and 
warraBfts  under  that  chapter  of  the  Code — ^which  is  the 
chapter  in  regard  to  proceedings  to  keep  the  peace. 

The  affidavit  and  warrant  being  void,  the  entire  pro- 
ceeding is  without  authority  of  law.  The  judgment  of 
the  cou^t  is  reversed,  and  a  judgment  will  be  he]*e  ren- 
dered discharging  the  defendants. 

Reversed  and  rendered. 

DoWDELL^  Dbnson,  and  MoOlbllan^  JJ.,  concur. 
On  Rehearing. 

SIMPSON,  J.— The  act  creating  the  city  court  of 
Bessemer  confers  upon  the  court  and  upon  the  judge 
the  same  jurisdiction  and  powers  as  are  conferred  upon 
the  criminal  court  of  Jefferson  county  and  the  judge 
thereof.  The  act  creating  the  criminal  court  of  Jeffer- 
son county  (Loc.  Laws  1886-87,  p.  835)  confers  upon 
saAd  court  the  "jurisdiction  and  powers,  in  the  trial  of 
criminal  cases,  and  in  proceedings  connected  with  the 
administration  of  criminal  law,  which  now  are  or  may 
be,  by  law,  conferred  on  the  several  circuit  courts  of  this 
state,  together  with  such  other  jurisdiction  and  powers 
as  may  be  conferred  on  said  criminal  court  by  the  pro- 
visions of  this  act ;"  and  the  second  section  of  said  act, 
as  amended  by  the  act  of  December  7,  1900  (Laws  1900- 
01,  p.  214,  §  1),  provides  that  "said  judges  shall  have 
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and  exercise  jointly  or  separately  all  the  jurisdiction 
and  powers  which  are  now,  or  may  be  hereafter  lawfully 
exercised  by  the  judges  of  the  circuit  court."  The  sixth 
section  confers  jurisdiction  of  all  offenses  against  the 
state  concurrently  with  other  courts;  and  section  12 
provides  that  said  court  "shall  have  and  exercise  juris- 
diction concurrently  with  other  courts  now  having  the 
same,  of  all  prosecutions  for  misdemeanors  committed 
in  said  county,  which  may  be  instituted  or  commenced  in 
said  court  by  complaint  and  warrant  of  arrest,  and  pros- 
ecutions for  misdemeanors  may  be  commenced  by  any 
person  complaining  under  the  form  now  prescribed  by 
law  for  the  commencement  of  prosecutions  in  the  coun- 
ty courts,"  etc.,  and  "it  shall  be  no  objection  to  the  com- 
plaint and  warrant  of  arrest,  when  issued  by  justice  of 
the  peace,  that  they  irregular,"  etc.  The  act  also  pro* 
vides  for  grand  and  petit  juries  in  said  court. — See  Local 
Laws  of  Jefferson  County  (Complied  by  Weakley)  p. 
599  et  seq. 

We  do  not  see  in  this  act  anything  conferring  on  the 
judge  of  said  court  the  authority  of  justices  of  the  peace 
and  of  the  county  court  judges,  mentioned  in  section 
7359  of  the  Code  of  1907.— Vann  &  Wmgh  v.  Adams, 
Thorne  &  Co.,  71  Ala,  475.  On  the  contrary,  another 
court  has  been  created  in  said  county  to  exercise  the 
jurisdiction  and  powers  of  justices  of  the  peace. 

Tyson^  C.  J.,  and  Anderson,  Dbnson^  and  McClexl- 
LAN^  JJ.,  concur. 
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Barnard  v.  The  State. 

Selling  Liquor  Without  License. 

(Decided  Jan.  133,  1909.  48  South.  483.) 

1.  ItUawioating  Liquors;  License.— The  license  to  retail  Intoxi- 
cating liquors  is  a  personal  permit,  and  not  a  contract,  not  assign- 
able in  the  absence  of  statutory  authority,  nor  subject  to  the  de- 
mands of  creditors,  and  does  not  protect  another  than  the  licensee 
or  his  representative  in  the  conduct  of  the  retailing  business. 

2.  Same;  Effect  of  Bankruptcy  of  Licensee. — ^A  licensee  may  con- 
tinue to  sell  under  his  license  subsequent  to  the  adjudication  of  his 
bankruptcy,  since  bankruptcy  does  not  cancel  his  priTilege. 

3.  Same;  Evidence. — ^Where  a  person  purchased  the  bankrupt  stock 
of  a  retail  liquor  dealer,  and  resold  them  to  him  after  adjudication 
in  bankruptcy,  taking  a  mortgage  on  the  goods  and  retaining  pos- 
session of  the  goods  to  secure  the  purchase  price,  the  parties  agree- 
ing that  the  seller  should  conduct  the  business  as  manager  for  his 
own  security  until  the  purchase  price  was  paid,  as  the  employe  of  the 
licensee  at  a  stated  salary,  then  such  seller  was  an  employe  of  the 
licoisee  and  within  the  protection  of  his  license. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  W.  H.  Thomas. 

Dave  Barnard  was  convicted  of  selling  intoxicating 
liquors  without  a  license,  and  he  appeals.  Reversed  and 
rendered, 

John  W.  A.  Samford^  Jr.^  for  appellant  No  brief 
came  to  the  Reporter. 

Alexander  M.  Qarber^  Attorney-General,  for  State. 
The  license  was  a  mere  personal  privilege  to  Lenzer, 
and  the  scheme  resorted  to,  did  not  authorize  Barnard 
to  sell  under  such  license. — ^23  Cyc.  154;  Powell  v.  The 
State,  69  Ala.  10;  Southern  Car  d  Found.  Co.  v.  The 
Statey  133  Ala.  624;  Code  1896,  Sec.  2401, 

McCLELLAN,  J. — The  defendant's  conviction  was 
upon  an  indictment  charging  him  with  retailing  with- 
out a  license.    The  trial  was  upon  an  agreed  statement 
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of  facts,  which  were,  in  substance,  as  follows:  Len- 
zer  had  a  license  to  engage  during  the  year  1907,  and 
was  engaged;  in  retailitig  intoxicating  liquors.  In  May, 
1907,  he  was  adjudged  a  bankrupt,  and  at  a  sale,  under 
the  direction  of  the  bankruptcy  court,  the  defendant 
Barnard  became  the  purchaser  of  the  stock  of  liquors 
of  the  bankrupt.  Under  such  purchase  defendant  and 
Lerizer  entered  into  written  agreements  wherefrom  it 
appears  that  defendant  sold  the  stock  so  purchased  by 
him  to  Lenzer  for  $650.  Lenzer  gave  his  note  for  that 
sum  and  a  mortgage  on  the  stock  to  secure  the  payment 
of  the  indebtedness.  An  instrument  was  also  executed 
by  the  parlies,  wherein  it  was  agreed  that  Barnard 
should  be  "manager  of  said  business  and  shall  conduct 
the  same  for  his  own  security  until  all  of  the  named 
purchase  price  thereof  shall  have  been  paid  in  the  man- 
ner specified  in  the  mortgage,  and,  being  also  in  the 
employ  of  said  George  Lenzer  (Barnard)  shall  receive 
as  a  salary  eighty  dollars  per  month  for  his  services." 
The  mortgage  referred  to  in  the  instrument,  and  men- 
tioned above  herein,  provided  that  possession  of  thie 
stock  should  be  with  Barnard,  the  defendant 

It  is  settled  in  this  state  that  a  license  to  retail  liquors 
is  a  personal  permit  merely — not  a  contract  in  any 
sense.  PowelVs  Case^  69  Ala,  10.  Hence  it  is  not  as- 
signable in  the  absence  of  statutory  authority,  and  is  not 
an  asset  subject  to  the  demands  of  creditors,  and  can- 
not afford  protection  to  another  than  the  licensee  or  his 
representative  in  the  conduct  of  a  retailing  business. 
—23  Cyc.  154 ;  ^yharton  v.  King,  69  Ala.  365.  And  it 
follows,  we  think,  from  the  premise  stated,  that  bank- 
ruptcy had  no  effect  to  cancel  the  privilege  or  permit 
held  by  the  licensee,  Lenzer,  to  carry  on  the  retailing 
business  under  his  license  subsequent  to  the  adjudica- 
tion of  his  bankruptcy.     So  the  question  here  is :    Was 


Digiti 


ized  by  Google 


1W.3  OP  ALABAMA.  37 

[Barnard  y.  Tlie  State.] 

the  retailing  conducted  by  Barnard  tbat  ojf  himself,  smd 
hence  unprotected  by  the  license  of  Lenzer,  or  was  it 
that  of  Lenzer  and  authorized  under  his  license?  There 
is  nothing  in  the  record  to  indicate  an  unlawfi^  pur- 
pose in  the  arrangement  effected  by  the  parties.  Jt 
does  not  therefrom  appear  that  the  consideration  for  the 
sale  of  the  stock  by  the  purchaser,  Barnard^  to  Lens^, 
was  simulative,  feigned,  in  any  sense,  or  that  the  stock 
wa^  materially  different  in  value  to  the  sum  a^eed  to 
be  paid  therefor  by  Lenzer.  In  short,  there  is  nothing 
in  tUe  record  to  indicate  a  pretense  to  avoid  the  neces- 
sity for  Barnord  to  secure  a  license,  and  for  him  to  oper- 
ate illegally  under  the  license  to  Lenser.  We  cannot 
assume  such  to  have  been  the  casa 

From  the  whole  arrangement  between  the  parties, 
read  firom  their  writings^  Barnard  was  an  employe  of 
the  licensee  to  conduct  the  business  until  the  agreed 
purchase  price  was  paid,  and  was  to  be  paid  a  monthly 
salary  for  his  services.  The  provision  for  Barnard's 
engagement  as  manager  of  the  business  was  induced  by 
an  idea  of  securing  Barnard  in  the  payment  of  the  pur- 
chase price,  due  from  Lenzer,  for  the  stock,  and  was  en- 
tirely consistent  with  the  protection  th^  parties  desired 
and  agreetl  to  afford  Barnard  in  the  premises.  That 
consideration  or  inducement  did  not  rended  the  business 
any  the  less  Lenzer's  business  of  retailing  the  stock. 
And  the  provision  in  the  mortgage  that  possession 
should  be  with  Barnard  until  the  purchase  price  was 
paid  obviously  from  sales  to  be  effected  from  the  stock 
was,  for  like  reason,  an  element  not  only  of  security 
to  Barnard,  the  seller  to  Lenzer,  but  was  also,  consist- 
ent xiith  the  ample  authority  conferred  by  Lenzer  on 
Barnard  as  general  manager  of  the  business.  Had  the 
stock  been  burned,  without  Barnard's  misconduct,  mani- 
fest! v  the  loss  would  have  been  Lenzer 's.     It  was  his 
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property,  subject  to  the  liability  fastened  upon  it  by  his 
purchase  from  Barnard.  For  purposes  of  taxation  it 
was  Lenzer's  property,  not  Barnard's,  and  might  have 
been  the  subject  of  levy  and  sale  under  execution  for 
legal  liabilities  not  canceled  by  the  adjudication  of  Len- 
zer's bankruptcy.  Under  the  circumstances  here  pres- 
ent, we  think  Barnard's  relation  to  the  business  of  retail- 
ing, conducted  as  shown  in  the  record,  was  that  of  an 
employe  of  the  licensee,  and  within  the  protection  of 
the  license  to  Lenzer  to  retail  liquors 

The  judgment  is  accordingly  reversed,  and,  since  no 
other  result  can  be  attained  on  another  trial,  the  appel- 
lant will  be  discharged. 

Reversed  and  rendered. 

DowDELL^  Simpson^  and  Andbeson.  JJ.,  concur. 


Yung  V.  The  State* 

Yioluting  Opening  and  Closing  Law. 

(Decided  Jan.  13,  1909    48  South.  490.) 

Intoxicating  Liquors;  Keeping  Open  at  Prohibited  Times;  Of- 
ff'w.sr.— While  Section  1  of  the  Act  of  Aug.  2nd.  1907  (General  Acts 
1907,  p.  518)  malte  it  unlawful  to  have  open  or  to  admit  any  person 
to  a  place  where  liquors  are  sold  between  certain  hours,  and  also 
make  it  unlawful  to  sell  or  otherwise  dispose  of  intoxicants  during  the 
doFed  hours,  yet  section  2  of  said  act  does  not  make  it  a  misde- 
meanor to  keep  open,  l)ut  only  to  sell  or  otherwise  dispose  of  such 
intoxicants,  and  provides  a  penalty  only  for  the  selling  or  other  dis- 
l>ositlon  of  intoxicants  between  such  hours;  hence,  the  mere  having 
open  such  a  place  within  the  prohibited  hours  cannot  be  criminally 
punished,  and  as  the  mere  keeping  open  is  not  declared  to  be  a 
misdemeanor,  nor  is  it  a  misdemeanor  at  common  law,  section  7(522 
Code  19()7,  has  no  application  thereto.  (The  act  referred  to  is  now 
Sections  7378  and  7379,  Code  1907.) 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  W.  H.  Thomas. 
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John  Yung  was  convicted  of  violating  Act  Aug.  2, 
1907  (Gen.  Acts  1907,  p.  518),  regulating  the  opening 
and  closing  of  saloons  and  the  sale  of  intoxicating 
liquor,  and  he  appeals.    Reversed  and  remanded. 

Hill  Hill  &  Whiting,  for  appellant.  The  demurrer 
to  the  indictment  was  well  taken. — Watson  v.  The  ^tate^ 
140  Ala.  134;  Hornsby  v.  The  State,  94  Ala,  55;  MoAfs 
V.  The  State,  89  Ala.  35.  The  crime  denounced  by  sec- 
tion one  of  the  act  is  not  declared  to  be  a  misdemeanor 
or  a  felony,  and  no  punishment  is  fixed  for  its  violation. 
It  is  therefore  inoperative. — Johnson  v.  The  State,  100 
Ala,  32. 

Alexander  M.  Gabbbr,  Attorney-General,  for  the 
State.  Counsel  criticizes  the  case  cited  by  appellant  to 
support  his  construction  of  section  one  of  the  act,  and 
cites  the  act  in  support  of  his  contention. 

DOWDELL,  J. — This  appeal  is  prosecuted  by  the  de- 
fendant, John  Yung,  from  a  judgment  of  conviction 
in  the  city  court  of  Montgomery,  on  an  indictment  pre- 
ferred under  an  act  of  the  Legislature  approved  August 
2,  1907  (Gen.  Acts  1907,  p.  518),  and  entitled  an  act 
"To  further  regulate  the  opening,  closing  and  operating 
saloons,  and  giving  away  or  selling  spirituous,  vinous  or 
malt  liquors  under  a  license  from  the  state,  and  to  pun- 
ish the  violation  thereof."  The  act  was  adopted  into 
the  Code  of  1907  as  article  3,  c.  248,  p.  773,  Cr.  Code 
1907,  embracing  sections  7378-7382,  inclusive.  The  in- 
dictment followed  the  form  prescribed  in  the  act,  and 
hence  was  not  subject  to  the  grounds  of  demurrer  assail- 
ing its  sufficiency  in  this  respect.  The  first  section, 
among  things,  makes  it  unlawful  "to  have  open  or  to 
admit  any  one  or  more  persons  into  the  house  or  place 
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where  spirituous,  vinous  or  malt  liquors  are  stored,  kept 
or  sold,"  etc.,  after  certain  hours  of  the  day.  Section  2, 
which  provides  a  penalty  for  a  violation  of  the  statute, 
reads  as  follows :  "That  any  person  or  persons  having 
a  license  to  sell  spirituous,  vinous  or  malt  liquors,  or 
the  agent,  employe  or  servant  of  such  person  or  persons 
who  directly  or  indirectly  sells  or  gives  or  delivers  any 
spirituous,  vinous  or  malt  liquors  to  any  person  in  or 
from  such  house  or  place  in  which  such  license  authoriz- 
es the  doing  of  business  at  any  time  prohibited  by  this  act 
shall  be  guilty  of  a  misdemeanor  and  on  conviction  shall 
be  fined  not  less  than  fifty  nor  more  than  five  hundred 
dollars  and  may  also  be  imprisoned  in  the  county  jail 
or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months."  It  will  be  observed  that  by  this  sec- 
tion, and  it  is  the  only  one  that  relates  to  punishment, 
no  punishment  is  provided  for  having  open  doors  with- 
in the  prohibited  hours  mentioned  in  section  1,  nor  is  it 
declared  to  be  a  misdemeanor.  The  punishment  pro- 
vided for  in  the  statute  is  confined  to  a  violation  of  the 
provision  in  respect  to  the  selling  or  otherwise  dispos- 
ing of  the  spirtuous,  vinous,  or  malt  liquors  within  the 
prohibited  hours.  As  to  having  open  doors  the  statute 
does  nothing  more  than  to  declare  the  same  unlawful 
within  the  prohibite<l  hours,  without  even  declaring  it 
to  be  a  mi.sdemeanor  to  do  so.  Not  being  a  misdemeanor 
at  the  common  law,  nor  made  so  by  the  statute,  section 
7022  of  the  Code  of  1907,  which  provides  for  the  punish- 
ment of  a  misdemeanor  where  no  punishment  is  partic- 
ularly specified  in  the  statute,  is  without  application. 

The  undisi)uted  evidence  was  that  the  defendant  ran 
a  r<*staurant,  in  which  he  also  conducted  a  l>ar  where 
spirituous  liquors  were  retaibnl  under  a  license  from 
the  state.  The  front  door  of  his  place  of  business  was 
open  within  the  prohibite<l  hours;  a  servant  l)eing  at 
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tbe  time  engaged  in  sweeping  out  the  place.  There  was 
BO  e^idesce  of  any  sale  or  giving  away  or  delivering  by 
tlie  defoidant,  diTectly  or  indirectly,  of  any  spirtuons, 
yi«oag,  or  malt  liquors  within  the  prohibited  hours; 
indeed  no  pretense  of  such  by  the  prosecution,  the  state 
relying  for  a  conviction  solely  upon  the  fact  of  the  de- 
fendant having  open  the  door  of  his  place  of  business 
within  the  prohibited  hours.  As  we  have  observed 
above,  this  was  no  offense  for  which  he  could  be  crimi- 
nally punished  under  the  statute.  The  defendant  was 
therefore  entitled  to  the  general  charge  as  requested 
in  writing,  and  the  trial  court  erred  in  its  refusal. 
Reversed  and  remanded. 

Hab-vlson^  Simpson^  and  Denson,  JJ.,  concur. 


Forbus  V.  The  State. 

Shoatififf  Alonff  or  Across  Pnhlie  Road. 

(Decided  Feb.  4tlu  1909.    48  South.  5^2.) 

1.  Courts;  Terms:  Adjournment. — Under  the  common  law  the 
failure  ot  the  judge  to  appear  at  the  date  fixed  for  the  opening  of  the 
court  resulted  in  a  lapse  of  the  term;  and  our  statute,  if  it  applies 
to  oounty  courts,  operates  to  adjourn  the  term  if  the  Judge  f^ils  for 
three  days  to  be  present  at  the  opening,  at  3  p.  m.  of  the  third  day. 
(Sec.  922.  Code  1896;  3260  Code  1907. 

2.  Same:  County  Court. — A  delay  of  two  weelcs  In  the  organization 
of  the  Clay  county  court  resulted  to  adjourn  that  term  of  the  court, 
and  the  grand  Jury  organized  thereunder  was  unauthorized,  and 
indictments  returned  by  it  null  and  void.  (Construing  Acts  1898-99. 
L4»cal,  page  176,  aa  amended  by  I.K>ca]  Atcs  1900-01,  p.  2085.) 

3.  Courts:  Terms;  Recess. — Unless  organized  at  the  time  fixed  for 
the  regular  term,  a  court  having  fixed  regular  terms,  cannot  recess 
from  time  to  time,  although  having  the  power  to  recess  from  time 
to  time  during  the  term. 

Appeal  from  Clay  County  Court. 
Heard  before  Hon.  W.  J.  Peabce. 
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Ed.  Forbus,  was  convicted  of  shooting  along  or  across 
a  public  road,  and  he  appeals.  The  facts  as  to  the 
organization  of  the  court  and  grand  jury  that  returned 
the  indictment,  sufficiently  appear  from  the  opinion. 
Reversed  and  prisoner  discharged. 

Whatlby  &  Cornelius^  for  appellant.  By  not  ap- 
pearing for  three  days  at  the  beginning  of  the  term, 
the  court  was  adjourned  by  operation  law  and  the  grand 
jury  which  returned  this  bill  was  not  authorized  by 
law  and  the  indictment  is  null  and  void* — Local  Acts 
1898-9,  p.  176;  Sec.  922,  Code  1896;  21  Ency  P.  &  P.  p. 
637;  24  Cal.  17;  210;  127  Tnd.  422;  52  Kan.  29;  48  Neb. 
312;  Ex  parte  Branche  d  Co.,  63  Ala.  383;  4  A.  &  E. 
11  Cyc.  736;  Williams  v.  The  State,  67  Ala.  186;  Jack- 
Ency  of  Law,  447;  8  lb.  312;  79  Ind.  376;  18  Mo.  570; 
son  V.  The  State,  102  Ala.  76;  Walker's  Case,  139  Ala, 
56;  Norivood  v.  L.  &  N.,  42  South.  683;  20  Qyc.  1294. 

Alejxandbb  M.  Garber,  Attorney-General,  and  Thom- 
as W.  Martin,  Assistant  Attorney-General,  for  the 
State.  Counsel  insist  that  section  6  of  the  act  creating 
the  county  court,  renders  it  unnecessary  for  the  judge  to 
convene  the  court  until  there  is  some  business  to  be 
transacted,  and  that  it  provides  for  a  recess  from  time 
to  time  during  the  terms  of  said  court,  and  that,  there- 
fore, it  was  not  necessary  that  the  court  should  have 
been  open  on  a  particluar  day. 

SIMPSON,  J.— The  appellant  was  convicted  of  the 
offense  of  shooting  along  or  across  a  public  road.  It 
is  insisted  that  the  organization  of  the  court  at  which 
the  indictment  was  found,  and  the  organization  of  the 
grand  jury  which  found  it,  are  void,  and  that  the  in- 
dictment is  therefore  void.   This  point  was  raised  in  the 
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court  below  by  motion  to  quash  the  indictment,  by  de- 
murrer to  the  same,  and  by  objection  to  being  upon 
trial  on  said  indictment. 

The  county  court  of  Clay  county  was  established  by 
act  approved  December  13,  1898  (Loc.  Acts  1898-99, 
p.  176).  Section  6  of  said  act  provides  that  the  regular 
terms  of  said  court  shall  begin  "on  the  first  Monday  in 
March,  in  each  year,  and  continuing  till  the  last  Satur- 
day in  July,  and  on  the  first  Monday  in  September,  in 
each  year,  and  continuing  until  the  last  Saturday  in 
January ;"  also  that  "said  court  may  take  a  recess  from 
time  to  time,  during  the  terms  thereof,  when  the  busi- 
ness will  permit"  (page  178).  Section  11  as  amended  by 
the  act  of  March  2,  1901  (Acts  1900-01,  p.  2085),  pro- 
vides that  "there  shall  be  two  jury  terms  in  said  court 
in  each  year,  •  •  •  one  to  commence  on  the  second 
Monday  in  January,  and  one  on  the  second  Monday  in 
July,  and  may  continue  till  the  business  of  the  court,  on 
the  jury  docket,  shall  have  been  disposed  of,  and  that 
grand  and  petit  juries  for  the  trial  of  causes  in  said 
court  shall  be  drawn  by  the  judge  and  clerk  of  said 
court,"  etc.,  "provided  that  grand  juries  shall  be  sum- 
moned to  attend  said  court  on  the  second  Monday  in 
June  and  December  in  each  year,  when  they  shall  be 
organized  and  impaneled,  and  may  continue,"  etc.  It 
appears  from  the  record  that  the  court  was  organized, 
or  attempted  to  be  organized,  on  September  17,  1906 
(the  first  Monday  in  Septeml)er  being  the  3d),  and  that 
the  grand  jury  was  organized  in  December,  1906. 

At  common  law,  if  the  judge  fails  to  appear  on  the 
date  fixed  by  law  for  the  opening  of  the  term,  it  results 
in  a  lapse  of  the  term. — 11  Cyc.  736;  21  Ency.  PL  &  Pr. 
637;  People  v,  BradwelJ,  2  Cow.  (N.  Y.)  445;  People  v, 
Sanshez,  24  Cal.  17;  Loesvitz  i\  Seellinger^  127  Ind.  422, 
427,  25  N.  E.  1037,  26  N.  E.  887;  In  re  Terrill,  52  Kan. 
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29,  34  Pac.  457,  39  Am.  St.  Rep.  327.  Our  statute— sec- 
t^o^  922,  Code  of  1896;  section  3260,  Code  of  1907— was 
evidently  passed  for  the  purpose  of  relieving  the  strict- 
uess  of  the  common  law ;  but,  even  if  that  section  applies 
to  the  county  court  of  Clay  county,  that  court  would 
have  stood  adjourned  for  the  term  on  the  third  day. — 
Norvx)od  V.  L.  &  N.  R.  R.  Co.,  149  Ala.  151,  42  South. 
683. 

The  court  could  not  take  a  recess  until  after  it  was 
organized.  The  act  provides  that  said  grand  juries 
shall  be  "summoned  to  attend  the  court"  It  is  diflftcult 
to  see  how  they  could  attend  the  court,  when  there  was 
no  court  in  session,  and  no  authority  is  given  by  the 
act  to  the  judge  to  organize  the  grand  jury  in  vacation, 
unless  the  latter  clause  of  the  same  section  be  construed 
to  authorize  the  judge  in  vacation  to  organize  the  grand 
jury  only  foi^  the  consideration  of  the  special  offenses 
therein  specified. 

The  grand  jury  which  found  this  indictment,  having 
been  organized  without  authority  of  law,  was  void,  and 
the  indictment  void. 

'  The  judgment  of  the  caurt  is  reversed,  and  the  appel- 
lant will  be  discharged. 

Tyson^  C.  J.,  and  Denson  and  Mayfield,  JJ.,  concur. 


Glenn  v.  The  State. 

Hunting  on  Lands  of  Another  Without  Permission. 
(Decided  Jan.  13.  1909.    48  South.  505.) 

1.  Game;  Regulation  of  Taking;  Statutes. — The  general  game  law 
(General  Acts  1907,  p.  94)  makes  It  unlawful  to  hunt  on  the  lands 
of  another  without  the  written  permission  of  the  owner,  and  section 
48  of  said  act  in  terms  repeals  all  laws,  general,  special  or  local  In 
conflict  with  the  act.  The  local  law  for  Montgomery  did  not.  re- 
quire written  permission  to  hunt  upon  the  lands  of  the  ow^ner,  and 
was  repealed  by  section  48  of  the  general  game  law. 
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2.  Btatutes;  Time  of  Taking  Effect — ^Under  the  proyisions  of  aecr 
tion  5540,  Code  1896^  penal  laws  become  effect  lye  thirty  days  after 
the  finial  adjournment  of  the  legislature  which  enacted  it,  unless 
there  is  a  special  proyl^ion  in  the  law  putting  it  into  effect  sooner; 
and  there  being  no  special  proylsion  in  the  general  game  law  as  to 
when  section  44  thereof  should  go  into  effect,  it  did  not  become  ef- 
fectiye  until  thirty  days  after  the  adjournment  of  the  leigslature  of 
1907. 

3.  Indictment  and  Information;  Bufftdency ;  Time  of  Offense, — 
Where  the  law  under  which  the  indictment  was  preferred  did  not  be- 
come effectiye  until  sometimes  within  twelye  months  of  the  finding  of 
the  indictment,  an  indictment  preferred  thereunder  which  charges 
that  the  offense  was  committed  within  twelye  months  prior  to  its 
presentment,  should  ayer  that. the  offense  was  committed  subsequent 
to  the  time  the  laws  became  effectiye,  and  failing  to  do  so  is  bad  on 
demurrer. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  W.  H.  Thomas. 

Richard  Glenn  was  convicted  of  hunting  on  the  lands 
of  another  without  written  permission  of  the  owner  or 
aigent,  and  he  appeals.    Reversed  and  remanded. 

Hill,  Hill  &  Whiting^  for  appellant.  The  repeal  of 
statute  by  implication  is  not  favored. — 1  Mayf.  821, 
The  Act  of  1907  and  of  1888,  have  a  field  of  operation 
which  is  not  repugnont  the  one  to  the  other. — Rossett  v. 
The  State,  17  Ala,  496;  12  A.  &  E.  Ency  of  Law,  290. 
The  indictment  should  have  averred  that  the  oflfense  was 
committed  after  the  Acts  of  1907,  went  into  eflfect. — 
BiVb  V.  The  State,  83  Ala.  84;  Mclntyre  v.  The  State, 
55  Ala,  167 ;  Dentler  t>.  The  State,  112  Ala.  75.  Counsel 
discuss  charges  refused  and  given  with  citations  of 
authority. 

Alexander  M.  Gabber,  Attorney-General,  for  the 
State.  The  Acts  of  1907,  page  95,  repeals  all  laws  and 
parts  of  laws,  general,  special  or  local,  in  conflict  with 
this  provision,  thus  expressly  repealing  the  Acts  of 
1888-9.— 26  A.  &  E.  Ency  of  Law,  719  723.  It  was  not 
necessary  to  allege  that  the  oflfense  was  committed  af- 
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ter  the  acts  of  1907  went  into  effect.  Counsel  discusses 
the  charges  refused  and  given,  but  without  citation  of 
authority. 

ANDERSON,  J.— Section  48  of  the  general  game 
law  (Acts  1907,  p.  95)  repealed  all  laws,  local,  special, 
OP  general,  in  conflict  therewith,  and,  as  there  is  a  con- 
flict between  it  and  the  local  law  for  Montgomery  and 
Elmore  counties  (Acts  1888-89,  p.  406),  the  former  was 
repealed  by  the  latter. 

It  was  not  an  offense  to  hunt  upon  the  lands  of  an- 
other in  Montgomery  county  without  the  written  con- 
sent of  the  owner  prior  to  Acts  1907,  p.  81.  This  law 
was  enacted  February  19,  1907,  and  there  is  no  special 
provision  maJdng  section  44  effective  upon  its  approval 
or  at  any  fixed  time.  It  therefore  became  effective  un- 
der the  terms  of  section  5540  of  the  Code  of  1896  (sec- 
tion 7805  as  changed  by  Code  of  1907)  30  days  aft«P 
the  adjournment  of  the  Legislature,  and  which  was  con- 
siderably less  than  12  months  before  the  indictment. 
The  act  does  make  some  of  its  penal  sections  effective 
upon  the  approval  thereof,  but  is  silent  as  to  when  sec- 
tion 44  shall  go  into  effect.  Moreover,  the  act  was 
passed  less  than  12  calendar  months  prior  to  the  in- 
dictment, even  if  it  went  into  effect  as  to  all  of  its  pro- 
visions, upon  the  approval  of  same,  but  which  we  do 
not  decide.  The  indictment  in  question  was  presented 
February  15,  1908,  and,  being  a  misdemeanor,  in  effect 
charged  that  the  offense  was  committed  within  12 
months  prior  thereto,  and  which  included  time  anterior 
to  the  time  said  law  became  effective,  and  was  therefore 
bad  for  failing  to  aver  that  the  defendant  hunted,  etc., 
subsequent  to  the  time  the  law  became  effective. — Mc- 
Intyre  v.  ^tate,  55  Ala.  167;  Dentler  v.  State,  112  Ala, 
75,  20  South.  592;  Bibb  v.  State^  83  Ala.  84,  3  South. 
711. 
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The  trial  court  erred  in  not  sustaining  the  defendant's 
demurrer  to  the  indictment,  and  the  judgment  is  revers- 
ed, and  the  cause  is  remanded. 

Keyersed  and  remanded. 

Haralson^  Simpson^  and  Dbnson,  JJ.,  concur. 


Hearu  v.  The  State. 

Lwrceny. 

(Decided  Jan.  12,  1909.  48  South.  344.) 

Larceny;  Variance  Between  Allegation  and  Proof, — ^Where  the 
Indictment  charged  that  the  property  talcen  was  the  property  of  the 
Montgomery  Street  Railway,  a  corporation,  and  the  evidence  showed 
that  it  was  the  property  of  the  Montgomery  Traction  Company,  and 
Ihere  was  nothing  to  show  a  connection  between  the  two,  the 
variance  was  fatal. 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  W.  H.  Thomas. 
Albert  Hearn  was  convicted  of  the  larceny  of  certain 
coppers,  and  he  appeals.    Reversed  and  remanded. 

HiLL^  Hill  &  Whiting^  for  appellant.  There  is  a 
fatal  variance  between  the  allegations  of  the  indictment 
and  the  proof.  The  indictment  charged  the  ownership 
of  the  wire  as  being  in  the  Montgomery  Street  Railway, 
and  the  proof  showed  that  it  was  the  property  of  the 
Montgomery  Traction  Company. — Oilmore  v.  The  Staie^ 
99  Ala.  158;  Stone  v.  The  State,  115  Ala.  121;  Sees. 
7155-7156,  Code  1907.  Counsel  discuss  assignments  of 
error  as  to  the  admission  and  exclusion  of  testimony, 
with  citation  of  authority. 
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Alexander  M.  Gakbee,  Attomey-Genepal,  for  the 
State.  Counsel  discuss  the  assignments  of  error  rela- 
tive to  the  admission  and  exclusion  of  evidence  with  cita* 
tion  of  authority,  but  does  not  discuss  the  point  decided. 

McCLELLAN,  J. — ^The  indictment  avers  the  proper- 
ty, alleged  to  have  been  larcenously  taken,  to  have  been 
that  of  the  "Montgomery  Street  Railway,  a  corporation." 
The  evidence  shows,  without  dispute,  that  the  property 
involved  was  that  of  the  Montgomery  Traction  Com- 
pany. There  is  no  testimony  tending  to  connect  the 
"Montgomery  Street  Railway,  a  corporation,"  with  the 
subject  of  the  alleged  larceny,  nor  to  show  the  identity 
of  the  two  entities.  The  variance  present  between  the 
allegation  of  ownership  of  the  property  and  the  proof 
thereof  is,  of  course,  fatal. 

The  affirmative  charge  requested  for  the  defendant 
should  have  been  given.  It  is  unnecessary  to  treat  other 
exceptions  reserved.  The  judgment  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

Simpson^  Anderson^  and  Denson^  JJ.,  concur. 


£chols  V.  The  State. 

Emhazzlement. 

(Decided  Jan.  13,  1909.    48  SohUi.  347.) 

l.^Emheszlement ;  Agents;  Relation. — ^Where  one  party  agreed 
to  make  a  suit  of  clotbes  for  another  person  for  a  certain  pflce^  ptitb 
of  which  was  to  be  paid  in  cash  In  advance  and  the  rest  In  the  future, 
but  the  party  refused  to  deliver  the  clothes  after  the  first  payment 
was  made  except  upon  the  payment  of  the  balance  due,  and  also  re- 
fused to  return  the  payments  made,  the**relation  of  buyer  and  seller 
existed,  and  not  that  of  principal  and  agent,  so  as  to  render  the  ac- 
cused guilty  of  embezzlement  under  section  6831,  Code  1907. 
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2.  Principal  and  Agcvt:  What  Constitutes  an  Agent, — An  n{;ent  Is 
one  who  undertakes  to  trnufsact  some  business,  or  to  ninnnKe  some 
afi'nir  for  another  by  the  other's  nutbnrlty  nnd  to  norount  to  him 
for  it;  nnd  ns  employed  in  tlie  statute  punisliing  embezzlement  im- 
ports a  ijrineipal.  and  implies  emi)loynient.  service,  or  dele;:ntod  au- 
thority to  do  something  in  the  name  and  stead  of  the  principal. 

Appeal  from  Bessemer  City  Court. 
Heard  before  Hon.  William  Jackson. 
From  a  conviction  for  embazzlement,  Sam  Ecbols  ap- 
peals.    Reversed  and  remanded. 

IMatthews  &  Mathews,  for  appellant.  The  appel- 
lant was  entitled  to  the  aflfipmative  charge  as  requested 
in  writins:  upon  two  tlieories;  1st,  no  embazzlemeat  was 
pleaded,  and  2nd,  no  agency  within  the  meaning  of  sec- 
tion 28fi8,  Code  1907,  was  shown.— Pw//if7m  v.  The  State, 
78  Ala.  31;  Hiifdcrer  v.  The  State,  38  Ala.  419.  The 
term,  servant,  clerk  or  employe,  as  used  in  the  statute 
means  that  the  relation  between  the  parties  are  such  tlmt 
the  employer  has  the  right  to  order,  demand,  direct 
and  control,  and  the  employe  has  the  duty  of  obedience 
and  subjection.— 15  Cyc.  490;  ICO  Cal.  468;  114  Jersey, 
544;  59  Ind.  229;  22  N.  Y.  245.  The  court  erred  in  ren- 
dering judgment  on  the  verdict. — Case  v.  The  State,  26 
Ala.  18.  The  evidence  presented  a  case  for  election. — 
Black  V.  The  State,  83  Ala.  81;  22  Cyc.  407. 

Alexander  M.  Gauuer,  Attorney-General,  and  Thom- 
as W.  Martin,  Assistant  Attorney-General,  for  the 
State.  There  was  no  err^r  in  the  admission  or  exclu- 
sion of  evidence. — Ross  v.  The  State,  139  Ala.  144. 
Charges  9  and  10  were  properly  refused. — Tamer  v. 
The  State,  97  Ala.  57.  The  defendant  was  properly  an 
agent  or  emploje  under  section  6828,  Code  1907. — 
Efffjieston  v.  The  State,  129  Ala.  80.  The  affidavit  is 
good,— Holoman  v.  The  State,  39  South.  646. 

4-8 


Digiti 


ized  by  Google 


80  SUPREME  COURT  tvoi. 

[jBk!hols  ¥.  Tlie  State.] 

SIMPSON,  J. — The  appellant  was  convicted  of  the 
ofifense  of  embezzlement ;  the  aflldavit  charging  tliat  he, 
"being  an  agent,  servant,  or  clerk  of  affiant,  embezzled 
or  fraudulently  converted  to  his  own  use  money  to  about 
the  amount  of  |18,  or  fraudulently  secretes,  with  intent 
to  convert  to  his  own  use,  or  to  the  use  of  another,  $18 
in  money  which  has  come  into  his  possession  by  virtue 
of  his  office  or  employment/'  The  evidence  for  the  state, 
in  its  strongest  light  against  the  defendant,  is  that  the 
defendant,  being  a  tailor,  agreed  to  make  a  suit  of 
clothes  for  the  prosecutor  for  a  certain  amount  of  mon- 
ey, part  of  which  was  to  be  paid  in  cash  and  the  remain- 
der to  be  paid  in  the  future;  that  the  prosecutor  made 
the  cash  payment  and  demanded  his  suit  of  clothes; 
that  defendant  refused  to  deliver  it  without  the  payment 
of  more  money,  and  also  refused  to  return  his  money. 

This  court  said,  in  discussing  a  former  statute  (which 
was  identical  with  section  6831  of  the  Code  of  1907,  in 
so  far  as  the  point  involved  is  concerned),  that  an  agent 
is  ^^one  who  undertakes  to  transact  some  business  or  to 
manage  some  affair  for  another,  by  the  authority  and  on 
account  of  the  latter,  and  to  render  an  account  of  it  j" 
also  that  "  ^agent,'  as  employed  in  this  section,  imports 
a  principal,  and  implies  employment,  service,  delegated 
authority  to  do  something  in  the  name  and  stead  of  the 
principal." — Pullan  v.  State,  78  Ala,  31,  34,  56  Am. 
Eep.  21.  The  relation  of  principal  and  agent  did  not 
exist  between  the  prosecutor  and  the  defendant,  but  the 
relation  of  seller  and  purchaser.  The  defendant  did  not 
undertake  to  do  anything  in  the  name  and  stead  of  the 
prosecutor.  The  money  was  not  placed  in  his  hands  to 
be  used  or  cared  for,  and  accounted  for  to  the  prosecutor, 
but  was  paid  to  him  in  part  settlement  for  a  suit  of 
clothes,  and  thereby  became  the  money  of  the  defendant, 
to  use  as  he  pleased.    Whatever  other  liability  or  penalty 
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tbe  defendant  may  have  incurred,  he  could  not  \>e  con- 
Ticted  of  embezzlement  on  the  facts  of  this  case.  Conse- 
quently the  defendant  was  entitled  to  the  general  charge, 
a«  requested  and  refused. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Haralson^  Anderson^  and  Dbnson^  JJ.,  concur. 


Mobile  Ligrbt  &  Railroad  Company 
V.  MacKay. 

Motion  ihranting  tfeiff  Trial. 
(Decided  Jan.  20,  1909.    48  South.  509.) 

L  Bvidence;  Burden  of  Fnoof.— Where  plaintiff  alleges  that  by  the 
negligent  operation  of  the  car  by  the  agents  or  servants  of  defend- 
ant on  its  street  railway,  his  mule  was  killed,  the  burden  is  on  him 
to  support  the  allegation  that  the  defendant  operated  the  car. 

2.  Same,'— The  words,  "rallrcad"  and  "railway"  being  practically 
eynonymous,  and  it  being  alleged  that  the  car  which  killed  the  mule 
was  operated  by  the  Mobile  Light  &  Railroad  Company,  a  corpora- 
tion, the  Jury  could  infer  that  the  corporations  were  the  same  where 
the  evidence  tended  to  show  that  the  mule  was  killed  on  a  certain 
street  in  the  city  of  Mobile,  that  the  railroad  traclu  run  on  such 
street,  that  the  track  was  the  track  of  the  Mobile  Light  &  Railway 
Company,  and  that  they  operated  cars  on  that  street;  there  being 
no  evidence  of  any  other  corporation  of  a  similar  name  operating 
cars. 

8.  Same;  Judicial  Votice;  Estistence  of  Other  Corporationa.—lt  is 
»ot  a  matter  of  Judicial  knowledge  that  there  is  or  Is  not  another 
corporation  of  a  name  similar  to  the  one  sued  as  the  defendant. 

AppsAii  from  the  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Safpoid  Bbrney. 

Action  by  Alexander  Mackay  against  the  Mobile 
Light  &  Railroad  Company.  After  an  adverse  judgment, 
plaintiff's  motion  for  new  trial  was  granted,  and  de- 
fendant appeals.    Affirmed. 
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Gregory  L.  &  H.  T.  Smith,  for  appellant.  Coutisel  in- 
sist that  the  court  will  not  take  judicial  kno\vledi?e 
that  the  Mobile  Light  &  Railway  Company  and  the 
Mobile  Light  &  Railroad  Company,  are  one  and  the  same 
corporation,  and  that  the  trial  court  erred  in  granting 
a  new  trial  on  that  assumption. — McOhee  v.  Cashing  130 
561. 

Bestor,  Bestor  &  YouNG^  for  appellee.  No  brief 
came  to  the  Reporter. 

TYSON,  C.  J. — The  defendant  is  named  in  the  caption 
of  the  complaint  as  "Mobile  Light  &  Railroad  Company, 
a  corporation."  The  complaint  is  for  the  recovery  of 
damages  for  the  negligent  killing  of  plaintiff's  mule.  In 
it  is  averred  that  "defendant,  being  then  and  there  a 
corporation  doing  business  as  a  street  railroad  company, 
and  operating  a  J^treet  railroad  in  the  city  of  Mobile, 
•  *  *  did  through  its  agents  and  servants  so  negli- 
gentlv  and  carelessly  operate  one  of  its  electric  street 
cars  on  its  street  railroad  track  in  the  city  of  Mobile 
aforesaid,"  etc.  On  the  authority  of  McGhee  v,  Caf^hin, 
130  A\n.  561,  5P8,  30  South.  367,  it  mu^t  be  held  the  bur- 
den  was  upon  the  plaintiff  to  offer  some  proof  tending 
to  support  the  allegation  that  defendant  operated  the 
car  on  its  street  railroad  that  killed  plaintiff's  mule. 
If  the  evidence  afforded  no  reasonable  inference  of  this 
fact,  then  the  ruling  of  the  court  in  excluding  the  testi- 
mony introduced  in  plaintiff's  behalf  and  the  giving  of 
the  affirmative  instruction  requested  by  defendant  was 
correct,  and  the  new  trial  should  not  have  been  ordered. 
On  the  other  hand,  if  by  any  reasonable  and  fair  con- 
struction of  the  testimony  it  could  be  found  by  the  jury 
that   the  defendant  wias  operating  the  car  on  its  tohd 
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that  did  the  damnifying  act  complained  of,  the  rulings 
of  the  court  were  erroneous,  and  the  motion  for  the  new 
trial  was  properly  granted. 

On  this  point  the  plaintiff  as  a  witness  testified: 
"That  he  had  a  mule  killed  *  *  *  on  Eslave  btreet, 
*  *  *  in  the  city  of  Mobile.  The  railroad  track  runs 
on  that  street.  That  it  was  the  track  of  the  Mobile 
Light  &  Railway.  That  they  operated  cars  down  that 
street."  It  will  be  observed  that,  had  the  witness  em- 
ployed the  word  "railroad,"  instead  of  "railway,"  it 
could  hardly  be  contended  that  the  jury  would  not  be 
authorized  to  find  that  it  was  the  defendant  that  was 
operating  the  car  on  its  road  at  the  point  where  the  mule 
was  killed.  The  two  words  "railroad"  and  "railway" 
have  substantially  the  same  meaning,  and  in  common 
parlance  are  understood  as  meaning  the  same  thing. 
A  railway  is  certainly  a  railroad.  Indeed,  the  words 
may  be  said  to  be  synonymous.  Suppose  an  amendment 
of  the  complaint  had  been  allowed,  striking  out  the  word 
"railroad"  and  inserting  in  lieu  thereof  "railway;" 
could  it  be  said  that  it  would  have  wrought  an  entire 
change  of  the  parties  defendant?  Would  not  the  court 
have  the  right  to  infer  that  it  was  the  same  corporation? 
We  think  so. — Savannah^  Americtis  d  Montgomery 
Railway  v.  Buford,  106  Ala.  303, 17  South.  395  and  cases 
therein  cited.  If  this  be  true,  then  certainly  the  jury 
would  b^  authorized  to  infer,  from  the  testimony  quoted, 
that  it  was  the  defendant  that  was  operating  the  car  on 
its  road. 

And  this,  in  our  opinion,  is  certainly  true,  in  the  ab- 
sence of  all  testimony  showing  that  there  was  another 
existing  corporation  of  a  similar  name.  If  there  be  such 
a  corporation,  we  cannot  judicially  know  it. — Western 
By.  of  Ala.  v.  MeCall.  S9  Ala.  375,  7  South.  050.  In  that 
case  it  was  said:  "When  they  (corporations)  are  par- 
ties to  litigation,  they  should  be  designated  by  their  cor- 
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porate  name;  but  a  slight  departure  would  be  Immate- 
rial, provided  they  would  be  readily  recognized  by  the 
name  used."  Speaking  of  tbe  distinction  between  the 
names  of  natural  persons  and  of  corporations,  Mr. 
Thompson  in  his  Commentaries  on  the  Law  of  Corpora- 
tions (volume  1,  §  285),  uses  this  language:  ''It  has 
been  said :  The  name  of  a  corporation  •  •  ♦  des- 
ignates the  corporation  in  the  same  manner  that  the 
name  of  an  individual  designates  the  person.  There  is 
this  difference,  however:  That  the  alternation  of  a  let- 
ter or  transposition  of  a  word  usually  makes  an  entirely 
different  name  of  the  person,  while  the  name  of  a  cor- 
poration frequently  consists  of  several  descriptive  words, 
and  the  transposition  of  them,  or  any  interpolation, 
or  omission,  or  alteration  of  some  of  them,  may  make 
no  essential  difference  in  their  sense." 
Affirmed. 

DowDELL,  Andekson^  and  McClellan,  JJ.  eoncur. 

The  State  v.  Quarles. 

Disbarment  Proceedings. 
(Decided  Jan.  21,  1909.    48  South.  409.) 

1.  Attomeps;  Dinharment;  £[faf«f^.— While  the  fltatate  in«ike»  St 
nnlnwfnl  for  an  attorney  to  encourage  litigation,  and  fixes  the 
punishment  only  at  diFbarment.  Ruch  a  statute  Is  penal  In  Its  nature^ 
and  should  be  strictly  construed.     (Sec.  590,  Code  1896,  Subd.  a) 

2.  Same;  Nature  of  Proceedings. — A  proceeding  on  information  In 
the  name  of  the  state  for  disbarment  of  an  attorney,  while  not 
strictly  criminal  to  quasi  criminal  in  Its  nature. 

3.  Same;  Sufflclenrif  of  Information. — An  Information  for  the  dis- 
barment of  an  attorney  for  encouraging  litigation  in  violation 
of  Subd.  6,  Section  500,  Code  1800,  Is  not  sufficient  If  tt  falto 
to  allege  that  the  defendant  Is  an  attorney  at  law. 

Appeal  from  Dallas  Circuit  Court. 
Heard  before  Hon.  B.  M.  Miller. 
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Proeeedings  by  information  in  the  name  of  the  State 
against  W.  W.  Qnarles^  an  attorney,  for  disbarment 
From  a  judgment  for  defendant,  plaintiff  appeala 
Affirmed. 

Walter  R.  Shaper^  for  appellant.  The  question  to 
Molette,  tell  us  what  Quarles  said,  was  not  subject  to 
the.  objection  interposed. — In  re  Serfast,  116  Pa.  St. 
468.  It  was  admissible  as  part  of  the  res  geatas. — 24 
A.  &  E.  Ency  of  Law,  61.  It  is  not  hearsay. — Lund  v. 
Tyneshorough,  9  Cush.  36 ;  1  Greenl.  108.  The  question 
to  the  defendant,  if  he  did  not  about  a  year  and  a  half 
or  two  years  ago  in  Selma  go  to  Wise  and  ask  him  if 
he  had  any  property  in  Selma  or  any  interest  therein 
about  which  he  knew  nothing,  or  words  to  that  effect, 
should  have  been  allowed. — Stanley  v.  The  State ^  88 
Ala.  154;  Mason  v.  The  State,  42  Ala.  532;  Ingram  v. 
The  State  J  39  Ala.  247;  Curtis  v.  The  State,  78  Ala.  12; 
Yarhrough  v.  The  State,  41  Ala.  405.  Under  the  facts 
in  this  case  the  defendant  should  have  been  disbarred. — 
People  V.  Betts,  26  Col.  521 ;  In  re  Henderson,  88.  Tenn. 
531;  Delano's  Case,  42  Am.  Rep.  555;  State  v.  Caldwell, 
40  Pac.  Rep.  181 ;  /»  re  Davis,  93  Pa.  St  116 ;  33  W.  Va. 
250,  and  authorities  supra.  Charge  3  requested  by  the 
state  should  have  been  given. — Smith  v,  Collins,  94  Ala. 
394 ;  Saloman  v.  The  State,  28  Ala.  83 ;  Cothran  v.  Maare, 
1  Ala.  423.  Charge  4  should  have  been  given. — Acts 
1898-9,  87;  State  v.  Caldwell,  supra;  Delano's  Case, 
sypra;  Monday  v.  Whistlehunt,  90  N.  C.  458.  Counsel 
discass  the  other  refused  charges  with  citation  of  author- 
ity but  it  is  not  deemed  important  to  set  them  out 

PETras,  Jeffries,  &  Pettus,  S.  J.  Bowie,  and  Mallo- 
HY  &  Mallory,  for  appellee.  The  information  not  aver- 
rfnjf  that  appellee  wan  an  attorney  at  law,  or  was  a 
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licensed  attorney,  is  of  the  substance  of  the  offense,  and 
fatal  on  error.— Acts  1900-1,  2227;  Sec.  590,  Code  18116; 
Thomas  v.  The  State,  58  Ala.  365;  Withers  v.  The  Utate^ 
36  Ala.  252 ;  Weeks  on  Attornej's,  176.  It  was  neceifsary 
to  aver  that  Quarles  was  a  licensed  attorney. — Euhuulcs 
V.  The  State,  17  Ala.  181;  Leuis  v.  The  State,  21  Ala. 
218;  Pcttibone  v.  The  State,  19  Ala.  586;  Hirshf elder  v. 
The  State,  18  Ala.  112;  State  v.  Sloan,  67  N.  C.  357; 
22  Cyc.  227.  The  lower  court  did  not  err  in  its  rulinijs 
in  the  admission  of  evidence. — Hunt  v.  The  State,  135 
Ala.  8;  Paradise  v.  The  State,  131  Ala.  26;  Parnell  v. 
The  State,  129  Ala.  6;  Bessemer  L.  Co.  v.  Dnliose,  125 
Ala.  442;  Ragland  v.  The  State,  25  Ala.  12;  Ingram  v. 
The  State,  39  Ala.  251;  MeDonald  v.  The  State,  83  Ala. 
47;  Gassenheimer  v.  The  State,  52  Ala.  318.  Counsel 
discuss  charges  given  and  refused  with  citation  of  au- 
thority, but  it  is  not  deemed  necessary  to  set  them  out. 

DOWDELL,  J. — This  is  a  proceeding  by  information 
in  the  name  of  the  state,  filed  by  the  circuit  solicitor, 
against  the  appellee  in  the  circuit  court  of  Dallas  coun- 
ty. The  complaint  contained  two  counts  as  follows: 
"First  count.  That  said  William  W.  Quarles  is  guilty 
of  a  violation  of  the  provisions  of  an  act  entitled  *An  act 
to  prevent  the  encouragement  of  litigation  and  provide 
for  the  punishment  of  persons  engaged  in  encouraging 
litigation,  approved  March  4th,  1901'  (Acts  1900-1,  p.. 
2227),  in  this:  that  the  said  William  W.  Quarles  did 
promise,  or  give  or  offer,  or  promise  to  give,  a  valuable 
consideration  to  one  John  D.  Mosely  as  an  inducement 
to  the  said  Mosely  to  the  placing,  or  in  consideration 
of  having  placed,  in  the  hands  of  the  said  William  W. 
Quarles  a  demand  or  claim  against  one  William  P.  Mo- 
lette,  for  the  purpose  of  bringing  suit  or  making  claim 
against  the  said  William  P.  Molette."    "Second  count. 
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That  the  said  William  W.  Quarles  is  guilty  of  a  will- 
ful violation  of  subdivision  6  of  section  590  of  the  Code 
of  Alabama,  in  this:  That  the  said  William  W.  Quarles 
did  encourage  the  commencement  or  continuance  of  an 
action  or  proceeding  against  one  William  P.  Molette  for 
motive  of  interest." 

Section  1  of  the  Act  of  March  4,  1901  (Acts  1900-1, 
p.  2227),  on  which  the  first  count  is  based,  reads  as 
follows:  "That  it  shall  be  unlawful  for  an  attorney  at 
law,  either  before  or  after  action  brought,  to  promise  or 
give  or  offer  to  promise  or  give  a  valuable  consideration 
to  any  person  as  an  inducement  to  placing,  or  in  con- 
sideration of  having  placed  in  his  hands  or  in  the  hands 
of  any  partnership  of  which  he  is  member,  a  demand  of 
any  kind,  for  the  purpose  of  bringing  suit  or  making 
claim  against  another,  or  to  employ  a  person  to  search 
for  and  procure  clients  to  be  brought  to  such  attorney.'* 
Subdivision  6  of  section  590  of  the  Code  of  1896,  on 
which  the  second  count  is  based,  is  as  follows :  "Duties 
of  Attorneys.  It  is  the  duty  of  attorneys  *  *  *. 
fr.  To  encourage  neither  the  commencement  nor  continu- 
ance of  an  action  or  proceeding  from  any  motives  of 
passion  or  interest."  \Miile  in  the  violation  of  either 
of  these  statutes,  no  punishment  by  fine  or  imprison- 
ment is  incurred,  still  the  punishment  imposed,  that  of 
dislmrment  from  the  practice  of  the  law,  renders  them 
highly  penal  in  their  character.  Such  statutes  are  to  be 
strictly  construed.  And  proceedings  under  them  on  iii- 
formation  in  the  name  of  the  state,  while  not  strictly 
criminal,  are  quasi  criminal. — Thomas  v,  State^  58  Ala. 
3G5. 

These  statutes  are  manifestly  directed  against  a  par- 
ticular class — attorneys  at  law.  Thomas  v.  State,  supra. 
Unless  the  defendant  against  whom  the  charge  is 
brought  comes  within  that  class,  no  conviction  can  be 
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had.  It  is  an  essential  element  in  the  constitution  of 
the  ojffense — ^a  fact  not  only  required  to  be  proven,  but 
one  which  should  be  averred  in  the  complaint  in  order 
to  charge  an  oflfense.  Neither  of  the  counts  charge  that 
the  defendant  is  an  attorney  at  law,  and  in  this  omission 
fails  to  state  a  substantial  cause  of  action.  The  statutes 
under  which  the  proceeding  is  had  being  criminal  in 
their  nature,  in  order  to  support  the  proceeding  it  it 
essential  **that  the  information  should  with  certainty 
disclose  that  the  defendant  is  amendable  to  the  proceed- 
ing and  the  facts  constituting  the  misconduct  of  which 
complaint  is  made." — Thomas  v.  Btate,  supra.  The  com- 
plaint in  that  case  was  much  fuller  and  more  particular 
in  its  averments  than  is  the  present  complaint,  and  yet 
in  that  case  it  was  held  insufScient.  We  might  repeat 
more  that  was  said  in  that  case  which  would  be  ajiposite 
here,  but  forbear  to  do  so,  being  content  with  a  reference 
to  it  as  an  authority  conclusive  of  the  case  at  bar. 

The  judgment  of  the  lower  court  was  in  favor  of  the 
defendant,  and  no  presumptions  will  be  indulg«?d  here 
for  the  purpose  of  reversing  that  judgment.  The  infor- 
mation failing  to  charge  an  offense,  errors  arising  on 
the  trial  in  the  introduction  of  evidence  can  but  be  re- 
garded as  errors  without  injury.  Certainly,  if  the  in- 
formation is  insufficient  to  support  a  judgment  of  con- 
viction, in  the  failure  to  charge  an  offense,  then  the  only 
proper  judgment  to  be  rendered  would  be  one  in  favor 
of  the  defendant.  These  views  render  it  unnecessary  to 
consider  other  questions  discussed  by  counsel. 

Affirmed. 

SiMPFON,  Anderson,  and  McClellan^  JJ.,  concur. 


Digiti 


ized  by  Google 


»^J  OP  ALABAMA.  6» 

tfSM»  «x  rel.  City  of  BlrmiAgbam  ▼.  Milter,  C^waty  Treasar^r.] 


Static  ex  rel  City  of  Birmlngrham  v. 
Millets  County  Treasurer. 

Mandamus. 

(DecidedJan.  14,  1909.    48  South.  496.) 

1,  etawtes:  Titten;  Subjects  Embraced, — Section  120,  MiinlcJpai 
Code  Act  (Gen.  Acts  1007,  p.  700)  is  void  and  inoperative,  because 
not  expresjsed  in  tlie  title  of  the  act.  The  act  relates  to  the  organ- 
isation, control  and  government  of  mnnicipalitles,  while  the  provid* 
ions  of  section  120  thereof  relate  solely  to  the  duties  and  powers  of 
Boards  of  Revenue  and  Commissioners  courts,  rendering  eald  sec- 
tion violative  of  section  45,  Constitution  of  1901. 

2.  Statutes;  Effect  of  Incoi-poration  in  Code;  Passage  after  Adop- 
tion of  Code, — Although  a  statute  is  Incorporated  after  Its  passage 
lato  the  Code  before  the  same  Is  printed,  if  its  adoption  as  a  statute 
following  after  the  act  adopting  the  code,  the  fact  of  its  adoption 
Into  the  eode  does  not  Impart  validity  to  it,  if  otherwise  Invalid. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Mandamus  by  the  city  of  Birmingham  on  the  relation 
of  the  state  against  H.  C,  Miller,  Treasurer  of  Jefferson 
county  to  require  him  as  such  treasurer  to  pay  to  the 
antborized  officers  of  the  city  of  Birmingbam  out  of 
the  funds  of  the  county  raised  for  that  purpose,  th?*  city^s 
portion  et  the  special  road  and  bridge  tax.  From  a 
jadgment  denying  the  writ  relators  appeal.    Affirmed. 

A.  G.  &  E.  D.  S^iiTH,  for  appellant.  The  legislature 
has  complete  power  over  the  direction  of  county  funds, 
and  it  is  not  necessary  that  a  si)ecial  act  for  the  appro- 
priation of  such  county  funds  be  passed. — State  t>. 
Street,  117  Ala.  203.  It  has  plenary  powers  over  high- 
waya — JachsHm  v.  Bir.  Fontid.  &  Mach.  Co.,  45  South. 
661.  A  road  is  a  necessity  to  a  municipal  government. 
—Perry  v.  N.  O.  M.  &  Company,  55  Ala.  413.    A  bridge 
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is  an  essential  part  of  a  road  or  street. — State  v.  Street, 
117  Ala.  supra.  Therefore,  all  necessary  legislation  as 
to  roads  and  bridges  is  included  in  a  municipal  charter. 
Where  legislative  authority  is  given,  a  county  may 
build  a  highway  in  the  city. — Elliot  on  Roads  &  Streets, 
Chapter  XX;  Wclfs  v.  Mcljanghlia,  17  Ohio,  99;  Leucis 
V.  Laylin,  4G  Ohio  State,  663;  lialdtcin  v.  Greene,  10  ilo. 
410;  Noricich  v.  Story,  25  Conn.  44;  Beuninyton  v. 
Smith,  29  Vermont,  254.  The  building  or  maintenance 
of  roads  and  streets  being  a  necessity  to  a  municipality, 
or  municipal  govenrment,  all  provisions  with  relation 
thereto  are  pertinent  and  gremane  to  the  title  of  the 
Municipal  Code  of  Alabama. — Ballaityne  v.  Wicker- 
sham,  75  Ala.  533;  State  v.  Crook,  126  Ala.  614;  State 
V.  Rogers,  107  Ala.  444;  Judgmn  v,  Bessemer,  87  Ala. 
240;  Blakcy  v.  City  Council,  144  Ala.  481;  A.  G.  S.  R. 
R.  Co.  V.  Reed,  124  Ala.  253 ;  Jackson  v.  State,  136  Ala. 
Q6;Montgomery  v.  Troy,  48  Ala.  58.  The  narrow  view 
contended  for  by  the  counsel  for  appellee  is  similar  to 
the  views  heretofore  considered  by  the  court  and  re- 
jected.—Williams  V.  Griffin,  132  Ala.  47. 

H.  C.  Selheimer,  and  N.  L.  Miller^  for  appellee 
Sec.  120,  of  the  Municipal  Code  Act,  is  unconstitutional 
and  void,  since  its  subject  matter  is  not  expressed  or 
even  intimated  in  the  title. — WooJf  v.  Taylor,  98  Ala. 
254;  Sanders  v.  County  Commrs.^  117  Ala.  546;  Wheel- 
er County  V.  State  ex  rel  Clements,  \Q2  N.  W.  773.  The 
validity  of  the  section  cannot  be  aided  by  the  fact  that 
it  has  been  incorporated  in  the  new  Code. — Builders  d 
Painters  Sup.  Co.  v.  Jjucas,  119  Ala.  202;  Bluthenthal 
d  Bickert  v.  Trager  d  Co.,  131  Ala.  640.  A  street  in  an 
incorporated  city  or  town  is  not  in  any  sense  a  county 
hijihway,  and  the  county  has  no  control  over  it. — j/o- 
Cain  V.  The  State,  62  Ala.  138;  Garland  i\  Bd.  nf  Rev,. 
87  Ala.  227. 
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DENSON,  J. — This  is  a  proceeding  by  mandamus  to 
compel  the  treasurer  of  Jefferson  county  to  pay  two  war- 
rants, issued  by  the  board  of  revenue  of  the  county  in 
favor  of  the  city  of  Birmin<»;ham.  One  of  the  warrants 
is  in  the  sum  of  f10,000,  with  directions  on  its  face  that 
it  be  paid  out  of  the  "ten  cents  road  fund;"  and  thf*  other 
in  the  sum  of  f5,()00,  with  directions  that  it  be  paid  out 
x)f  the  "public  bridge  and  building  fund."  These  war- 
rants were  issued  to  the  city  under  the  authority  of  sec- 
tion 120  of  the  act  of  the  Legislature,  generally  known 
as  the  "]Municipal  Corporations  Act,"  approved  August 
13,  1907  (Gen.  Laws  ICOT,  p.  847) ;  and  the  city  claims 
the  right  to  have  them  paid  under  that  section  of  said  act. 
The  treasurer  declines  to  pay  the  warrant?,  questi:)n- 
ing  the  validity  of  .section  120  of  the  act  upon  constitu- 
tional grounds.  The  title  of  the  act  is  in  this  lantruage: 
"An  act  to  provide  for  the  organization,  incorpora- 
tion, government  and  regulation  of  cities  and  towns, 
and  to  define  the  rights,  powers,  duties,  jurisdiction  and 
authority  of  such  cities  and  towns  and  of  the  officers 
thereof,  and  to  prescribe  penalties  for  violations  of  the 
provisions  of  this  act." 

Section  120  reads  as  follows:  "After  the  adoption  of 
this  act,  courts  of  the  county  commissioners  and  boarrls 
of  revenue  of  the  county  where  there  is  levied  a  soecial 
road  and  bridge  tax,  or  either,  shall  pay  over,  each  year 
to  each  municipality  therein  one-half  of  the  money  col- 
lected on  such  road  and  bridge  tax  or  either,  on  the 
property  located  in  such  municipality,  such  sums  when 
paid  over  to  the  municipality  shall  be  used  toclnsively 
for  the  purpose  of  maintaining  the  streets  and  bridges 
in  the  corporate  limits  of  such  municipality.  Anv  mon- 
ey derived  from  a  le^^  of  a  special  bridire  tax  not  ex- 
pended by  the  municipality  in  maintainins:  the  bridges 
within  it  corporate  limits,  in  any  vear.  shall  be  returned 
to  the  board  of  revenue  or  court  of  countv  commissioners 
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and  credited  to  the  countjt  bridge  fund  for  the  purpose  of 
maintaining  bridges  of  the  county  outside  of  the  corpor- 
ate limits  of  such  municipality-" 

The  first  and  principal  point  made  against  the  sec- 
tion is  that  the  subject-matter  thereof  is  not  expressed 
in  the  title  as  required  by  section  45  of  the  Constitu- 
tion of  1901.  While  it  is  not  <jontended  that  it  is  out- 
side of  the  competency  of  the  Legislature  to  dispose  of 
the  general  funds  of  the  county,  nor  that  the  Legislature 
has  no  power  over  the  streets  and  highways  of  cities  and 
towns,  yet  it  is  insisted  that  a  diversion  of  county 
funds  to  municipal  purposes  would  be  contrary  to  the 
settled  policy  of  the  state,  and  that  it  cannot  be  accom- 
plished by  a  section  in  an  act,  masked  under  a  title 
which  gives  not  the  slightest  information  or  a  notice 
of  such  legislative  purpose.  Manifestly,  the  title  of  the 
act  in  judgment  relates  solely  to  the  organization,  gov- 
ernment, and  regulation  of  cities  and  towns,  and  to  the 
right,  duties,  and  powers  of  such  cities  and  towns  and  of 
the  officers  thereof;  while  it  is  clear  that  section  120 
of  the  act  relates  exclusively  to  the  duties  of  boards  of 
revenue  of  the  counties,  and  appropriates  county  reve- 
nues, and  applies  them  to  city  purposes.  The  history 
as  well  as  the  purpose  of  section  45  of  the  Constitution 
is  now  too  well  understood  to  require  extended  elucida- 
tion here.  There  was  no  design  in  this  clause  to  embar- 
rass legislation  by  making  laws  unnecessarily  restrict- 
ive in  their  scope  and  operation,  and  thus  multiplying 
their  number ;  but  the  f  ramers  of  the  Constitution  meant 
to  put  an  end  to  a  species  of  vicious  legislation  com- 
monly termed  "logrolling,"  and  to  require,  in  every  case, 
that  the  proposed  measure  shall  stand  upon  its  own 
merits,  so  that  neither  the  members  of  the  Legislature 
nor  the  people  may  be  misled  by  the  title. — Ballentyne 
V.  Wickersham,  75  Ala,  533;  Cooley's  Con.  Lim.  <7th 
Ed.)  117. 


Digiti 


ized  by  Google 


1^-  OP  ALABAMA.  68 

[State  ex  reL  City  of  BlrminglMm  t.  Miller,  Cknmty  Treasuiier.l 

In  Waolf  V.  Taylor,  98  Ala.  254, 13  South.  688,  it  waa 
attempted  by  mandanms  to  compel  the  probate  judge 
of  Marengo  county  to  pay  over  to  the  city  authorities 
of  the  city  of  Demopolis  certain  moneys  collected  by 
him  for  liquor  licenses,  as  required  by  an  act  of  the  Leg- 
idature  approved  February  7, 1893  (Loc.  Laws  1892-93, 
p.  272).  The  title  of  the  act  was,  ^^An  act  to  amend  an 
act  to  establish  a  new  charter  for  the  city  of  Demopolifl.'' 
Section  26  of  the  act  provided  '^that  all  funds  arising 
under  the  general  revenue  law  of  the  state  for  liquor 
licenses  issued  to  parties  carrying  on  business  within 
tiie  police  jurisdiction  and  limits  of  said  city,  sliall  be 
paid  over  by  the  probate  judge  of  liarengo  county  to 
the  treasurer  of  the  said  city  of  Demopolis,  to  be  held 
and  used  exclusively  for  the  maintenance  and  support 
of  the  public  schools  in  the  said  Demopolis  school  dis- 
trict.'' The  judge  of  probate  resisted  the  payment,  on 
the  ground  that  section  26  was  violative  of  the  Consti- 
tution. This  court  sustained  the  contention,  saying: 
^o  one  would  gather  therefrom  (the  title)  any  infor- 
mation or  suspicion  of  a  purpose  to  incorporate  into  the 
act  an  entirely  new  provision,  making  an  appropriation 
by  the  state,  out  of  its  revenues,  to  support  and  main- 
tain the  public  schools  of  the  city." 

The  Case  of  Banders  r.  Elmore  County,  117  Ala.  546, 
23  South.  788,  involved  the  validity  of  an  act,  the  title 
of  which  was,  "An  act  to  regulate  the  flue  and  forfeiture 
fund  of  Elmore  county,  and  to  better  provide  for  the 
payment  of  claims  against  the  same."  A  certain  section 
of  the  act,  requiring  the  commissioner's  court  to  appro- 
priate a  part  of  the  general  fund  of  the  county  to  the 
payment  of  claims  against  the  fine  and  forfeiture  fund, 
was  held  void  because  not  expressed  in  the  title  of  the 
act. 
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The  case  of  Wheeler  v.  State  ex  rel,  etc.  (Neb.)  102 
N.  W.  773,  referred  to  in  appellee's  brief,  is  a  caie  direct- 
ly in  point.  The  act  involved  was  entitled,  "An  act  to 
provide  for  the  incorporation,  government,  regulation, 
duties  and  powers  of  all  cities  having  more  than  twenty- 
five  thousand  inhabitants."  Section  87  of  the  act  (Scss. 
Laws  1901,  p.  294,  c.  18)  provided  that  "the  treasurer 
shall  pay  over  on  demand  to  the  treasurer  of  any  city 
all  money  received  by  him  arising  from  taxes  levied  be- 
longing to  the  city,  together  with  all  money  collected  as 
a  tax  on  dogs  from  residents  of  such  corporation  for 
use  of  the  general  fund  therein,  and  also  all  money  aris- 
ing from  the  levying  of  a  road  tax  against  or  upon  prop- 
erty in  said  city,  which  shall  be  expended  upon  the 
streets  and  grades  in  said  city."  The  Supreme  Court 
of  Nebraska  said  of  this  section  of  the  act :  "There  is 
nothing  in  the  title  of  the  act,  and  nothing  in  the  sub- 
ject-matter to  which  it  refers,  indicative  of  an  intent 
to  legislate  with  respect  to  the  poAvers  or  duties  of  coun- 
ty officers,  or  with  respect  to  the  administration  of  num- 
ej'S  or  revenues  raised  by  their  authority.  But  this  is 
precisely  the  thing  that  section  87  of  the  charter  pur- 
ports, and  the  only  thing  that  it  attempts  to  do.  In  ex- 
plicit terms  it  assumes  to  prescribe  the  duties  of  the 
county  treasurer  with  reference  to  county  fund>  in  his 
official  custody.  This  can  only  be  done  by  an  act  ex- 
pressing that  object  in  its  title."  From  the  foregoing 
considerations  and  authorities,  there  is  left  in  our  minds 
no  reasonable  doubt  that  section  120  of  the  act  in  judg- 
ment is  void,  as  having  been  passed  in  violation  of  sec- 
tion 45  of  the  Constitution. 

The  fact  that  section  120  is  embodied  in  the  Code  of 
1907  as  section  1335  imparts  to  it  no  validity,  for  tlie 
reason  that  it  became  a  Irav  after  the  act  adopting  the 
Code  was  enacted,  and  did  not,  therefore,  become  a  part 
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of  the  Code  as  adopted.  Therefore  the  act  under  caa- 
gideration  muBt  be  oonstroed  as  originally  adopted. — 
Builders'  &  Painters'  Supply  Co.  v.  Lucas^  119  AJa.  202, 
24  South.  416;  Blnthenthal  d  Bickart  v.  Trager  &  Co.^ 
131  Ala,  640,  31  South.  622. 

The  judgment  of  the  circuit  court  denying  mandamus 
is  affirmed. 

Affirmed. 

Hak.\lson^  Dowdbll,  Simpson,  and  McOlelian,  J  J., 
concur. 


Richardson,  et  al.  i\  McCreary  &  Co* 

Contest  of  Claim  of  Exemptions. 

(Decided  Nov.  .12,  1908.    48  South.  341.    Relieariug  denied 
Jan.  14,  1909.) 

1.  Exemptions;  Torts. — As  against  actions  founded  on  tort  and 
execution  from  judgment  thereon,  there  is  no  exemption. 

2.  Action;  Nature;  Contract  or  Tort, — ^An  action  to  recover  for 
the  removal  of  timber  from  the  mortgaged  premises  by  the  purchaser, 
pending  disaffirmance  of  the  mortgage  sale  and  redemption  there- 
under, is  ex  contractu  and  not  ex  delicto. 

Appeal  from  Monroe  Circuit  Court. 

Heard  before  Hon.  John  T.  Lackland. 

Contest  of  claim  of  exemptions  between  Jesse  Richard- 
son and  others  and  McCreary  &  Co.  From  a  judgment 
overruling  the  claim  of  exemptions,  said  Richardson  ap- 
peals.   Reversed  and  rendered. 

McCreary  &  Co.,  sued  Jesse  Richardson  and  other  in 
the  following  action:  (1)  Money  had  and  received. 
(2)  Same.  (3)  "Plaintiff  claims  of  defendant  f515, 
for,  to  wit,  515  trees  cut  or  caused  to  be  cut  by  defend- 
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ants  on  the  following  lands,  during  the  years  1902  and 
1903:  (Here  follows  description  of  the  land.)  And 
plaintiff  avers  that  said  trees  have  been  sold  by  defend- 
ant, and  that  defendants  had  no  right  to  cut  or  cause 
to  be  cut  said  trees,  and  defendants  had  no  right  to  sell 
said  trees;  that  said  trees  et  aequo  et  bono  belonged  to 
plaintiff,  and  plaintiff  sues  to  recover  the  value."  The 
fourth  count  sets  up  that  McCreary  &  Ck).,  purchased 
the  land  particularly  described  in  count  3  at  a  mortgage 
sale,  and  that  the  land  was  sold  to  McCreary  under  a 
mortgage  given  by  Allen  Richardson  and  wife  to  one 
De  Loach ;  that  De  Loach  is  dead,  and  Wiggins,  his  ad- 
ministrator, foreclosed  the  mortgage;  that  after  execu- 
tion of  said  mortgage,  but  before  its  foreclosure,  Allen 
Richardson  and  wife  died,  and  that  Jesse  Richardson 
and  others  are  the  heirs  of  Allen  Richardson;  that  Jesse 
Richardson  and  the  others  redeemed  said  land  from  Mc- 
Creary &  Co.,  on  or  about  the  4th  of  August,  1902,  but 
that  before  the  redemption,  and  after  the  purchase  by 
McCreary  &  Co.,  of  the  lands,  on  January  7,  1902,  the 
redemptioners  cut  or  caused  to  be  cut  the  trees  for  which 
suit  is  brought.  The  trial  court  held  the  action  under 
the  third  and  fourth  counts  ex  delicto,  and  disallowed 
the  claim  of  exemptions. 

J.  N.  &  J.  B.  Miller^  for  appellant.  The  case  was 
tried  on  the  1st  and  2nd  counts  alone,  the  common 
counts,  and  ex  contractu.  The  measure  of  recovery 
sought  may  be  looked  to  as  determining  the  form  of  ac- 
tion.— Rodgers  i\  Brooks^  99  Ala.  31,  but  is  never  look- 
ed to  unless  it  is  uncertain  what  the  form  of  action  is 
from  the  facts  averred.  The  action  was  ex  contractu 
when  referred  to  the  complaint. — McDaniel  v,  Johnson^ 
110  Ala.  526 ;  Shook  v.  Blount^  67  Ala.  301 ;  Shepherd 
V.  Furniss,  99  Ala.  760;  18  Cyc.  1389. 


Digiti 


ized  by  Google 


158.J  OP  ALABAMA.  67 

[Richardson,  et  al.  v.  McGreary  &  Ck).] 

C.  J.  ToREEY^  McClbllan  &  McDuFFiE^  and  Barnbtt 
&  BuGG^  for  appellee.  Counsel  insist  that  the  action 
is  in  tort  and  that  no  claim  of  exemptions  could  be  al- 
lowed. They  cite. — Northern  v.  Hamner,  121  Ala.  587; 
12  A.  &  E.  Ency  of  Law,  183 ;  133  Ala.  393 ;  64  Ala.  299 ; 
146  Ala.  610;  146  Ala.  463;  64  Ala,  1;  87  Ala.  645;  122 
Ala.  666;  133  Ala.  393. 

McCLELLAN,  J. — This  contest  of  claim  of  exemp- 
tions under  Code  1896,  §  2046,  was  in  fact  and  on  the 
merits  tried  and  determined  upon  the  sole  issue,  viz., 
whether  the  original  action,  in  consequence  of  which  the 
execution  against  appellants  was  issued,  was  ex  delicto 
or  ex  contractu,  and,  if  the  former,  no  exemptions  could, 
of  course,  be  allowed.  A  consideration  of  the  original 
and  amended  complaint  demonstrates,  we  think,  that  the 
action  was  not  ex  delicto,  but  ex  contractu;  the  cause 
thereof  being,  as  averred,  the  removal,  pending  disajfirm- 
ance  of  the  sale  and  redemption  thereunder,  of  timber 
from  the  mortgaged  premises  by  the  purchaser.  If  tor- 
tious consequences  may  infect  the  conduct  of  one  so 
related  to  and  in  possession  of  real  estate,  a  question  un- 
necessary to  be  decided,  the  pleader  in  this  instance 
clearly  elected  to  waive  it,  and  to  attempt  to  hold  the  de- 
fendants for  a  liability  to  satisfy  the  redemptioner  for 
the  waste  (if  so)  committed  by  the  defendants. 

The  judgment  is  therefore  reversed,  and,  the  trial 
being  without  jury,  a  judgment  will  be  here  rendered 
sustaining  the  claim  of  exemptions  as  against  this  de- 
mand, upon  the  ground  stated  and  controlling  the  de- 
cision below. 

Reversed  and  rendered. 

Tyson,  C.  J.,  and  Dowdell  and  Andeeson,  JJ.,  con- 
cur. 


Digiti 


ized  by  Google 


68  SUPREME  COURT  CVoL 

[City  of  Annistoii  v.  Coart  of  Gounty  CkMBuniBsloiiera,  Calhoun  Go.] 


City  of  Annistoii  v.  Court  of  County 
ComuiiHSioners,  C  alhoun  County. 

Mandamus. 

(Decided  Feb.  9,  1909.    48  South.  605.) 

Statutes;  Adoption;  Code. — An  act  approved  after  the  adoption 
of  the  Code  receives  no  validity  because  it  is  published  In  the  Code, 
since  the  Code  is  not  the  printed  volumes  labelled  "Code  of  Alabama/' 
but  is  properly  the  manuscript  as  prepared  by  the  Code  Commis- 
sioner, revised  by  the  Code  Committee  and  adopted  by  the  Legisla- 
ture. The  Acts  of  1907,  page  760,  section  120,  is  invalid  as  previ- 
ously declared  by  this  coui-t,  and  its  appearing  in  the  Code  as  pub- 
lished does  not  cure  the  invalidity. 

Appeal  from  Anniston  City  Court. 

Heard  f>ofore  Hon.  Thoraas  W.  Coleman,  Jr. 

Application  for  mandamus  on  behalf  of  the  city  of 
Anniston  against  the  Court  of  County  Commissioners  of 
Calhoun  County  to  require  them  to  draw  their  warrant 
upon  the  county  treasurer  of  Calhoun  county  for  that 
part  of  the  special  road  and  bridirf'  tax  due  the  city  of 
Anniston  under  section  1 20,  Acts  1907,  page  760.  From 
an  order  denying  the  petition,  petitioner  appeals.  Af- 
firmed. 

A.  P.  Agee^  for  appellant.  The  petition  was  filed  un- 
der section  335,  Code  1907,  originally  section  120,  of 
the  Acts  of  1907.  Counsel  refers  to  and  quotes  from  the 
brief  of  appellants  in  the  case  of  State  ex  reL  City  of 
Birmingham^  reported  in  this  volume,  and  reference  is 
here  made  thereto. 

H.  D.  McCarty,  for  appellee.  Codification  does  not 
cure  the  unconstitutionality  of  the  statute  which  is 
adopted  after  the  adoption  of  the  Code  by  the  legislar 
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tnre.— J?«iWer«  d  P.  8.  Co.  v.  Lucas,  119  Ala.  202.  The 
section  is  repugnant  to  sections  45  and  215,  Constitu- 
tion 1901.-40  Ala.  77;  52  Ala.  238;  106  Ala.  501;  124 
Ala*  252;  128  Ala.  139;  lb.  335;  116  Ala.  454;  118  Ala. 
1.  Counsel  cite  a  number  of  cases  illustrating  his  con- 
trition. He  also  considers  and  cites  cases  in  support 
of  other  matters  raised  by  the  assignment  of  errors,  but 
not  discussed  in  the  opinion. 

MAYFIELD,  J.— There  is  but  one  question  involved 
in  this  case,  and  that  is :  Is  section  120  of  the  act  ap- 
proved August  13,  1907  (Acts  1907,  p.  846),  known  as 
the  "Municipal  Code  Bill"  valid?  Was  it  constitu- 
tionally enacted? 

The  act  of  which  it  is  a  part  being  passed  and  approv- 
ed after  the  act  adopting  the  Code,  it  appearing  in  the 
Code  as  section  1335  thereof,  does  not  impart  any  valid- 
ity or  invalidity  to  any  part  of  the  Municipal  Code  bill  as 
it  was  passed  and  approved:  First,  because  the  act 
adopting  the  Municipal  Code  was  a  subsequent  act  to 
the  one  adopting  the  Code  of  Alabama,  which  includes 
a  Political  Code,  a  Civil  Code,  and  a  Criminal  Code; 
second,  because  the  act  adopting  the  Code  of  Alabama, 
approved  July  27,  1907  (Acts  1907,  p.  499),  expressly 
provided  that  "no  act  passed  on  or  after  July  9,  1907, 
shall  be  repealed  or  affected  in  any  manner  by  the  adop- 
tion of  the  Code  of  Alabama,"  and,  further,  that  all 
acts  passed  at  that  session  of  the  Legislature,  of  a  gen- 
eral nature,  should  be  incorporated  in  the  Code  of  Ala- 
bama. While  there  was  authority  for  printing  the  act 
in  the  General  Code,  dividing  it  into  sections  and  num- 
bering them  numerically  with  matter  constituting  the 
Code  of  Alabama  proper,  it  does  not  thereby  form  a 
part  of  the  Code  law  of  this  state,  but  is  purely  statutory 
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[City  of  Anniston  v.  Court  of  County  Commissioners,  Calhoon  0>.] 

law,  only  compiled  and  arranged  with  the  Code  proper 
for  convenience.  See  preface  to  volume  1  (Political 
Code). 

The  Code  of  Alabama  proper  is  not  the  three  printed 
volumes  bound  and  labeled  "Code  of  Alabama."  The 
Code  proper,  as  adopted  by  the  Legislature,  is  in  the 
manuscript  prepared  by  the  Code  commissioner,  and  re- 
vised by  the  Code  committee,  and  adopted  by  the  Legis- 
lature. The  Code  proper  is  only  a  part  of  the  three 
printed  volumes.  The  other  matter  is  either  historical, 
constitutional,  or  statutory  matter,  together  with  anno- 
tations prepared  by  the  commissioner,  compiled  and 
edited  by  the  Code  commission,  printed,  bound,  and  dis- 
tributed, for  convenience.  The  reconstruction  acts  are 
in  these  printed  volumes,  and  have  been  in  every  pre- 
vious printed  Code,  since  they  were  passed  by  Congress- 
The  Declaration  of  Independence  is  in  the  printed  vol- 
umes called  the  Code,  and  has  been  in  the  printed  copies 
of  every  previous  Code ;  but,  of  course,  it  is  not  a  part  of 
the  Code  proper. 

The  exact  question  involved  in  this  case  was  necessa- 
rily involved  in  the  case  of  Birmingham  v.  Miller  Treas'r 
infra,  48  South.  496,  in  which  the  opinion  was  written 
by  Justice  Denson,  which  the  writer  of  this  opinion 
adopts  as  a  clear,  forceful,  and  correct  exposition  of 
all  the  questions  involved  on  this  appeal;  and  on  the 
authority  of  that  case  the  judgment  of  the  trial  court 
must  be  affirmed. 

Affirmed. 

DowDELL^  C.  J.,  and  Anderson  and  MoClbllan,  J  J., 
concur. 
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[Elliott  T.  Howlson.] 

Elliott  V.  Howison. 

Motion  to  Retax  Costs. 

(Decided  Jan.   19,  1009.     48  South.  508.) 

1.  Costs;  Mileage  of  Witnesses. — Witnesses  liying  more  than  one 
hundred  miles  from  the  place  of  trial  are  entitled  to  their  mileage, 
which  is  taxable  as  costs,  although  the  subpoenas  issued  for  them 
were  without  the  affidavits  provided  for  by  section  4021,  Code  1007. 

2.  Same;  Motion;  Re-Taxation;  Grounds. — ^A  motion  to  retax 
costs,  under  section  3685,  Code  1907,  which  alleges  error  in  the  tax- 
ation of  the  costs  for  one  named  reason,  is  properly  overruled,  if  the 
error  alleged  is  not  good,  although  the  taxing  was  erroneous  for 
other  reasons,  which  were  not  incorporated  in  the  "particular"  in 
which  it  is  alleged  that  the  cleric  erred. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Brown. 

Howlson  recovered  a  judgment  against  Elliott  and 
Elliott  entered  a  motion  on  the  motion  docket  to  retax 
the  costs  as  to  certain  witnesses.  From  a  judgment  de- 
nying the  motion,  Elliott  appeals.     Affirmed. 

Bestob^  Bestor  &  YouNG^  for  appellant.  All  mileage 
over  a  hundred  miles  from  the  place  of  trial  computed 
by  the  route  usually  traveled  of  witnesses  in  attend- 
ing court,  was  improperly  taxed  against  appellant — 
Section  4021,  Code  1907.  No  affidavit  was  made  as  re- 
quired by  said  section.  The  testimony  of  the  clerk  show- 
ed that  no  subpoenas  were  issued  for  such  witnesses. — 
Ala.  Mid.  Ry.  Co.  v.  Russell,  103  Ala.  543. 

Gregory  L.  &  H.  T.  Smith^  for  appellee.  The  conten- 
tion of  appellant  has  been  decided  against  him  and  the 
court  properly  declined  to  retax  the  costs. — Ala.  Mid. 
Ry.  Co.  V.  Russell,  103  Ala.  543. 
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[Elliott  v.  Howiflon.] 

TYSON,  C.  J. — This  appeal  is  from  an  order  denying 
a  motion  to  retax  the  costs  of  certain  witnesses.  Sec- 
tion 3685  of  the  Code  of  1907  provides:  "If  the  taxa- 
tion of  costs  be  excessive  by  charging  the  costs  of  wit- 
nesses who  were  not  examined,  or  by  charging  costs  to 
an  improper  party,  or  taxing  costs  contrary  to  law,  the 
party  aggrieved  may  move  the  court  for  a  retaxation, 
setting  forth  the  particulars  in  which  the  clerk  has 
erred."  The  motion,  after  setting  out  the  names  of  the 
witnesses,  the  total  amount  of  the  certificate  issued  to 
each,  showing  the  separate  sum  allowed  for  mileage,  and 
that  for  attendance,  alleges,  as  the  sole  ground  of  error 
of  the  clerk  with  respect  to  the  allowance  for  the  mile- 
age, "that  all  said  witnesses  resided  more  than  100  miles 
from  Mobile,  Ala.,  computed  by  the  route  usually  travel- 
ed, and  that  all  the  subpoenas  to  said  witnesses  were  is- 
sued by  the  clerk  of  this  court  without  the  party  sum- 
moning them  (the  plaintiff  in  this  cause)  his  agent  or  at- 
torney, making  affidavit  that  the  personal  attendance  of 
said  witnesses,  or  any  of  them,  was  necessary  to  a  prop- 
er decision  of  the  cause,  and  that  their  depositions,  or 
the  deposition  of  any  of  them,  would  be  insufficient  for 
that  purpose.  Defendant  therefore  shows  that  the 
amount  allowed  to  each  of  said  witnesses  for  mileage, 
ss  aforesaid,  and  as  such  taxed  as  costs  against  said  de- 
fendant, is  contrary  to  law  and  in  said  particular  the 
clerk  of  this  court  erred." 

The  motion  was  framed  upon  the  theory — and  upon 
no  other,  and  presents  no  other  question  than — that  the 
clerk,  in  issuing  the  subpoenas  to  the  witnesses,  violat- 
ed section  4021  of  the  Code  of  1907;  and  from  this  it  is 
evident  the  conclusion  was  reached  that  the  mileage  was 
not  taxable  as  costs.  This  identical  question  arose,  and 
was  decided  adversely  to  the  appellant,  in  the  case  of 
Alabama  Midland  Railway  Co.  v.  Rushing^  103  Ala. 
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642,  15  South.  853.  But  it  is  insisted  by  appellant's 
counsel  that  the  evidence  introduced  upon  the  trial  of 
the  motion  established  that  one  of  the  witnesses  was  a 
nonresident  of  the  state  and  no  suboenas  were  issued  by 
the  clerk  to  any  of  them,  and  therefore,  that  the  case 
cited  above  should  not  control.  Suffice  it  to  say  that 
these  grounds  of  contention  were  not  incorporated  in 
the  motion,  and  therefore  were  not  the  "particular*' 
which  was  alleged  in  which  the  clerk  erred.  Having  al- 
leged one  "particular"  as  ground  of  relief,  relief  cannot 
be  granted  upon  other  and  different  grounds.  Had  these 
grounds  been  made  the  basis  of  the  motion,  whether  or 
not  relief  should  be  granted  upon  either  of  them  is  a 
question  upon  which  we  express  no  opinion,  since  it  is 
a  point  clearly  not  presented  by  the  record. 
Affirmed. 

DowDELL,  Anderson,  and  McClellan,  JJ.  concur. 


Miller,  et  ah  v.  The  State. 

Proceedings  by  Scire  Facias  Against  Bail  on  Appear- 

am,ce  Bond. 

(Decided  Jan.  14,  1909.     Rehearing  denied  Feb.  5,  1909. 
48  South.  360.) 

1.  Bail;  Discharge, — Where  a  defendant  is  taken  into  custody  by 
the  proper  officer,  he  is  no  longer  in  the  custody  of  his  bail,  who  are 
thereby  discharged. 

2.  Same;  Judgment  of  Convictions;  Vacation. — Where  the  judg- 
ment of  conviction  is  set  aside  and  a  new  trial  ordered  after  the  de- 
fendant had  been  taken  in  custody  by  the  proper  officer,  an  order 
made  by  the  court  at  the  time  discharging  the  defendant  on  his  for- 
mer bail,  of  which  order  the  bail  knew  nothing,  and  did  not  assist 
to  procure,  was  not  binding  on  the  bail  so  as  to  hold  them  liable 
for  a  failure  of  the  defendant  to  appear  at  a  subsequent  trial. 

Appeal,  from  Walker  Circuit  Court. 
Heard  before  Hon.  J.  J.  Bay. 
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Proceedings  by  the  state  by  scire  facias  against  Mil- 
ler and  others  as  bail  on  an  alleged  forfeited  bail  bond. 
Judgment  for  the  state  and  defendants  appeal.  Revers- 
ed and  rendered. 

J.  D.  AcuFF^  for  appellants.  Under  the  facts  in  this 
case  which  are  undisputed  the  bondsmen  were  not  re- 
sponsible for  the  appearance  of  the  defendant  at  a  sub- 
sequent trial. — Hawk  v.  The  State,  84  Ala,  466;  Cook^ 
et  al  V,  The  Statefi  91  Ala.  53 ;  Williams  v.  The  State, 
114  Ala.  29. 

Alexandbe  M.  Garber^  Attorney-General,  for  the 
State.  The  facts  of  the  case  do  not  bring  it  within  the 
influence  of  Williams  v.  The  State^  114  Ala.  29.  The 
statute  does  not  require  strictness  in  and  about  the 
preparation  of  bonds. — Sec.  4370,  Code  1896;  Holcomh 
V.  The  State^  99  Ala.  185.  The  judgment  was  properly 
amended. — Davis  v.  The  State,  136  Ala.  136.  See  also 
in  connection  with  the  above  sees.  4379-80,  Code  1896. 

DENSON,  J. — This  is  a  proceeding  by  scire  facias 
against  bail  on  a  forfeited  recognizance.  The  defend- 
ants, in  answer  to  the  scire  facias,  showed  that  their 
principal,  at  the  term  of  the  court  previous  to  the  one 
at  which  the  judgment  nisi  was  entered,  was  tried  and 
convicted  of  the  oflfense  against  which,  for  his  enlarge^ 
ment,  the  bond  was  given.  The  principal  was  present 
in  court  when  the  verdict  of  guilty  was  returned  and  the 
judgment  of  conviction  thereupon  was  entered,  and  at 
that  time  he  was  taken  into  custody  by  the  sheriff  and 
placed  in  jail  under  said  conviction.  At  a  subsequent 
day  during  that  term,  and  while  he  was  so  in  custody,  the 
court,  on  the  defendant's  motion,  set  aside  the  verdict 
and  judgment  of  guilt,  and  granted  defendant  a  new 
trial,  at  the  same  time  ordering  that  defendant  be  held 
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under  his  former  bond  (the  one  here  in  question)  until 
discharged  by  due  process  of  law.  The  sureties  on  the 
bond  knew  nothing  of  the  order  of  the  court,  and  took 
no  part  in  procuring  it.  The  court  held  that  these  facts 
presented  no  sufficient  reason  for  setting  aside  the  judg- 
ment nisi,  and  made  it  absolute.  The  sureties  appeal, 
and  assign  this  ruling  as  one  of  the  grounds  of  error. 

In  Ex  parte  Williams,  114  Ala.  29,  22  South.  446,  it 
was  held  that  upon  the  reversal  of  a  judgment  of  convic- 
tion the  defendant,  who  at  the  time  of  his  conviction 
and  sentence  was  out  on  bond,  was  not  entitled  to  re- 
lease from  custody  by  virtue  of  that  bond ;  and  a  peti- 
tion for  habeas  corpus  to  be  released  on  the  bond  was 
refused.  In  the  course  of  the  opinion  in  that  case  the 
court  said:  "Whenever  a  party  is  convicted  and  sen- 
tenced, he  is  no  longer  in  the  custody  of  his  bail,  but  is 
in  the  custody  of  the  proper  officer  of  the  law,  and  the 
bail  are  thereby  discharged  by  the  operation  of  law  with- 
out a  formal  order  to  that  effect."  Upon  the  word  "sen- 
tenced," or  upon  the  fact  that  the  court  pronounced 
sentence  on  the  defendant,  it  is  sought  by  the  Attorney 
General  to  differentiate  that  case  from  the  one  in  judg- 
ment. The  court,  further  on  in  that  opinion,  said. 
"The  mere  appearance  of  the  defendant  at  court  for 
trial,  or  his  presence  during  trial,  will  not  operate  to 
discharge  the  bail.  The  obligation  of  a  proper  bail  bond 
binds  the  sureties,  at  least,  until  after  the  verdict  of 
the  jury;  but,  when  the  sentence  of  the  law  is  pro- 
nounced, the  officer  of  the  law  is  charged  with  its  due 
execution.  The  bail  have  no  further  control  over  the 
custody  of  their  principal,  and  cannot  be  longer  held  re- 
sponsible." It  was  also  said:  "The  bail  bond  became 
functus  by  the  trial  and  sentence." 

Hawk's  Cas€y  84  Ala.  466,  4  South.  690,  was  one  where 
the  defendant  in  a  criminal  case,  on  bond,  absconded 
during  the  prosrress  of  the  trial  and  before  the  jury  re- 
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turned  a  verdict.  It  was  there  said  that  the  statute  "de- 
clares that  the  undertaking  of  bail  binds  them  for  the 
appearance  of  the  defendant  until  he  is  discharged  by 
law.  The  discharge  can  take  place  after  the  trial  is  be- 
gun, in  the  absence  of  a  surrender  by  the  sureties,  only 
by  an  order  of  discharge  based  on  a  nolle  prosequi  of 
the  indictment,  a  verdict  of  acquittal,  or  a  verdict  of 
conviction,  followed  by  the  sheriff's  taking  custody  of 
the  defendant  by  the  implied  or  express  order  of  the 
court,  which  includes  any  necessary  custody  taken  to 
prevent  his  escape.  The  obligation,  therefore,  ordinarily 
binds  the  sureties  for  the  continued  appearance  of  the 
defendant  during  every  stage  of  the  trial,  from  the  time 
it  is  entered  on  at  least  until  the  rendition  of  the  ver- 
dict of  the  jm?:'— Hawk's  Case,  84  Ala.  466,  4  South. 
690.  In  Cook's  Case,  91  Ala.  53,  8  South.  686,  the  de- 
fendant appeared  and  continued  his  presence  in  court 
until  the  jury  retired  to  consider  their  verdict  in  his 
case,  whereupon  he  absconded ;  and  it  was  sought  by  his 
bail  to  avoid  a  judgment  absolute.  The  court  said  of 
the  pleas  setting  up  these  facts :  "The  pleas  were  fatal- 
ly defective.  Disclosing  that  the  trial  had  been  entered 
upon,  they  should  have  disclosed,  further,  that  the  de- 
fendant had  remained  in  attendance  to  respond  to  the 
judgment  that  should  result  therefrom,  or  that  the  sure- 
ties were  discharged  by  reason  of  the  defendant's  being 
taken  in  custody."  By  these  authorities  it  seems  to  be 
established,  beyond  cavil,  that  when  the  principal  is 
taken  into  custody  by  the  proper  oflficer  he  is  no  longer 
in  the  custody  of  the  bail,  and  the  bail  are  discharged. 
In  this  case  the  principal  was  convicted  of  a  felony. 
He  was  present  at  the  rendition  of  the  verdict  and  judg- 
ment of  the  court  on  the  verdict;  and,  this  being  true, 
it  was  the  duty  of  the  sheriff  to  take  him  into  custody. 
While  there  was  no  expi^ess  order  of  the  court  that  he 
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slionld  do  ROy  there  Ib,  under  snch  circumstances,  al- 
ways an  implied  order  that  the  sheriff  shall  take  custo- 
dy of  the  defendant ;  and  the  defendant  was  as  legally  in 
the  custody  of  the  sheriff  as  if  the  bail  had  delivered 
him,  under  the  statute  (Code  1907,  §  6351),  into  such 
custody.  It  is  the  surrendering  of  the  defendant  into 
the  custody  of  the  sheriff  that  exonerates  bail  under  the 
statute,  and  if,  under  a  judgment  of  conviction  of  the 
offense  charged,  the  sheriff  rightfully  secures  custody 
of  the  defendant,  it  must  follow  that  the  defendant  is 
as  rightfully  withdrawn  from  the  custody  of  bis  bail, 
so  far  as  that  offense  is  concerned,  as  if  they  had  sur- 
rendered him. — Ex  parte  Chandhr,  114  Ala.  8,  22  South. 
285.  From  these  considerations  it  is  manifestly  true 
that,  if  the  defendant,  after  his  conviction  and  before 
the  granting  of  the  new  trial,  had  escaped  from  the  jail 
or  the  custody  of  the  sheriff,  no  liability  would  have  at- 
tached to  the  sureties  on  the  bond. 

The  defendant  having  been  legally  withdrawn  from 
the  custody  of  his  bail,  the  question  then  is:  Did  the 
granting  of  a  new  trial  and  the  making  of  the  order  by 
the  court  that  he  be  held  under  the  bond  revive  the  sure- 
ties* liability?  We  can  see  no  difference  in  principle  be- 
tween the  status  of  sureties  on  a  bail  bond  after  the 
judgment  of  conviction  against  their  principal  has  been 
reversed,  and  that  after  the  judgment  has  been  annulled 
on  motion  for  new  trial.  The  judgment  in  either  case  is 
set  aside  and  held  for  naught. — State  v,  Olenn^  40  Ark. 
332;  State  r.  Murphy,  10  Gill  &  J.  (Md.)  365.  It  was 
the  taking  of  the  prisoner  from  the  custody  of  the  bail, 
and  transferring  him  to  that  of  the  sheriff,  that  re- 
leased the  sureties  {State  v.  Murmann,  124  Mo.  502,  28 
S.  W.  2) ;  and,  being  released,  the  court  could  not,  with- 
out their  consent,  revive  their  liability  by  simply  order- 


Digiti 


ized  by  Google 


78  SUPREME  COURT  ^^oi. 

[Curtis,  et  al.  ▼.  Hunt] 

ing  that  "the  defendant  be  held  under  his  present  bond." 
That  would  be  the  making  of  a  contract,  for  the  sureties 
and  without  their  consent,  by  the  court. 

There  is,  under  the  facts  of  this  case,  no  liability 
against  the  sureties  on  the  bond,  and  the  circuit  court 
erred  in  not  so  holding.  The  judgment  of  the  circuit 
court  is  reversed,  and  judgment  will  be  here  rendered  for 
the  defendants. 

Reversed  and  rendered. 

Haralson,  Simpson^  and  Anderson^  JJ.,  concur. 


t'urtis,  et  al.  v.  Hunt. 

Application  to  Sell  Land  for  the  Payment  of  Debt, 

(Decided  Jan.  14,  1909.    48  South.  59a) 

1.  Appeal  and  Eitor;  Time  for  Taking;  Prohate  Proceedings, — 
Subdivision  6,  of  section  458,  Code  189G,  has  reference  only  to  the 
decree  or  orders  in  a  proceeding  looli:ing  to  the  adjudication  of  the 
insolvency  of  the  estates,  and  the  reference  therein  to  the  allowance 
of  claims  in  insolvency  proceedings  means  contest  of  claims  in  ac- 
cordance with  section  313,  Code  1896;  hence,  said  section  and  sub- 
division does  not  apply  as  to  the  time  of  taking  appeal  to  an  appli- 
cation by  personal  representative  for  the  sale  of  real  estate  to  pay 
the  debts  of  decedent  where  the  issue  of  insolvency  is  negatived. 

2.  Executors  and  Administrators;  Sales  to  Pay  Debts;  Petition. — 
The  jurisdictional  averments  of  a  petition  by  an  administrator  for 
the  sale  of  lands  to  pay  the  debts  of  decedent  are  that  there  are 
debts  to  be  paid  and  that  the  personal  estate  is  insufficient  for  that 
purpose ;  and  hence,  the  failure  of  petition  to  state  which  of  the  heirs 
or  devisees  were  married  women,  cannot  affect  the  jurisdiction  of 
the  court,  even  if  it  may  be  said  to  be  a  defect. 

3.  Same;  Proof  of  Debt, — In  the  absence  of  objection  to  selling 
all  the  land  when  a  part  would  be  enough,  it  is  Immaterial  whether 
there  are  any  other  debts,  where  the  imdisputed  facts  are  that  the 
decedents  owed  $70,  and  that  the  personal  assets  of  the  estate  were 
worth  only  $20;  so  that  if  any  error  intervened  as  to  the  ruling  as 
to  validity  of  other  debts,  it  was  harmless. 

4.  Same;  Evidence. — It  appearing  that  all  parties  interested  were 
adults,  and  presumably  of  sound  mind,  the  groimding  of  the  order 
of  sale  upon  the  testimony  of  the  administratrix  was  a  mere  Irregu- 
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larity  not  rendering  the  order  void  or  revisable,  where  there  was  no 
objection  to  her  competency  as  a  witness,  although  she  might  not 
be  a  disinterested-  witness  as  to  the  value  of  the  personal  property 
within  the  meaning  of  sections  164  and  167,  Code  1896,  since  she  is 
as  to  its  character  and  identity. 

5.  Evidence;  Statement  of  Fact. — The  statement  by  a  witness  that 
he  knew  that  the  decedent  owned  at  his  death  a  cow  and  calf,  and 
that  he  did  not  know  of  any  other  personal  property  owned  by  de- 
cedent, is  the  statement  of  a  fact  and  not  a  conclusion. 

6.  Evidence;  Opinion;  Value. — ^Testimony  as  to  the  value  of  prop- 
erty can  only  be  a  matter  of  opinion. 

7.  Evidence;  Sales  to  Pay  Debts;  Personal  Property, — ^An  order  to 
sell  real  estate  for  the  payment  of  debts  founded  upon  positive  tes- 
timony that  the  decedent  owned  only  a  cow  and  calf  at  the  time  of 
his  death,  will  not  be  disturbed  upon  testimony  merely  tending  to 
show  that  intestate  enjoyed  a  good  Income,  and  was  of  frugal  habits. 

Appeal  from  Clarke  Probate  Court. 

Heard  before  Hon.  Cl^iyton  Foscub. 

Petition  by  Eunice  H.  Hunt,  administratrix  of  the 
estate  of  James  L.  England,  deceased,  for  the  sale  of  hi« 
real  estate  to  pay  debts  of  his  estate.  From  a  decree  or- 
dering a  sale  of  the  land,  A.  B.  Curtis  and  the  other 
heirs  appeal.    Affirmed. 

J.  M.  Bonner^  and  Wilson  &  Aldridge^  for  appellant. 
The  petition  did  not  give  jurisdiction  as  it  failed  to 
state  that  Fannie  Evans  was  a  married  woman. — Poole 
17.  Daughdrill,  129  Ala,  212;  Sec.  158,  Code  1896.  The 
evidence  was  not  sufficient  to  authorize  the  sale. — 
Quarles  v.  Campbell,  72  Ala.  64.  A  personal  represen- 
tative is  an  interested  witness. — Goodwyn  v,  Harrison, 
6  Ala.  438 ;  Davis  v.  Tarver,  65  Ala.  98.  The  court  erred 
in  excluding  the  evidence  of  the  witness  Bettis  as  to 
rents  received. — Koijiegay  v,  Mayer,  135  Ala.  141 ;  War- 
ren V.  Hearn,  82  Ala.  554.  The  court  should  have  admit- 
ted evidence  as  to  the  mental  condition  of  England. — 
Ragland  v.  The  State,  125  Ala.  27.  The  testimony  of 
the  witness  Baugh  as  to  any  trades  of  England,  was 
competent. — In  re  Carmichael^  36  Ala.  514.    The  appeal 
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was  properly  taken,  as  the  insolvency  of  the  estate  is 
not  in  question. — Thornton  v.  Moore,  61  Ala.  247 ;  Mc- 
Broom  v.  McBroom,  19  Ala.  173. 

Johnson  &  Johnson^  for  appellee.  The  appeal  should 
be  dismissed  because  not  taken  within  thirty  days  from 
the  allowance  of  the  claim. — Sec.  458,  Code  1896;  135 
Ala,  598 ;  105  Ala.  334.  It  was  not  necessary  to  allege 
whether  the  woman  was  a  married  woman  or  not. — 
Sec.  159,  Code  1896.  Counsel  discuss  other  assignments 
of  error  with  citation  of  authority,  but  it  is  not  deemed 
necessary  to  here  set  them  out. 

McCLELLAN,  J. — This  appeal  arises  from  an  order 
entered  for  the  sale  of  real  estate,  upon  application  of 
personal  representatives,  to  pay  debts  of  the  estate  of 
the  decedent.  Motion  to  dismiss  the  appeal  is  made  by 
appellee  upon  the  ground  that  the  appeal  was  not  effect- 
ed in  30  days,  as  required  by  section  458,  subd.  6,  Code 
1896.  That  subdivision,  so  far  as  necessary  to  quote, 
reads:  "Upon  any  issue  as  to  the  insolvency  of  an 
estate,  and  upon  any  is«ue  as  to  any  allowance  of  any 
claim  against  insolvent  estates,  in  which  cases  the  appeal 
must  be  taken  within  thirty  days  after  the  determina- 
tion of  such  issue."  The  proceeding  at  hand  itself  neg- 
atives the  existence  of  any  issue  of  insolvency,  as  stated 
in  the  quoted  subdivision.  That  subdivision  has  refer- 
ence only  to  decrees  or  ordei*s  in  a  proceeding  looking  to 
the  adjudication  of  the  insolvency  of  estates;  and  the  al- 
lusion in  the  subdivision  to  the  allowance  of  claims  in 
insolvency  proceedings  has  reference  to  contests  of 
claims  in  accordance  with  section  313,  Code  1896.  The 
motion  to  dismiss  the  appeal  is  denied. 

The  jurisdictional  averments  in  an  application  by  a 
personal  representative  to  sell  lands  of  the  decedent  to 
pay  debts  are  "that  there  are  debts  of  the  intestate  to 
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be  paid  and  that  the  personal  estate  which  he  left  is 
insuflSicient  to  pay  them." — Garner  v.  Toney,  107  Ala. 
352,  18  South.  161,  and  authorities  therein  cited.  Ac- 
cordingly the  omission  from  the  application  of  an  aver- 
ment stating  which  of  the  heirs  or  devisees  were  married 
women  did  not  affect  the  jurisdiction  of  the  probate 
court  in  the  premises,  if,  indeed,  it  rendered  the  appli- 
cation defective  (see  Poole  v.  Dmighdrill^  129  Ala.  208, 
30  South.  579),  an  inquity  not  raised  on  this  record. 

Included  in  the  list  of  debts  of  the  intestate,  presented 
for  payment  by  Mrs.  Hunt  and  Mrs.  Vaughan  as  the  only 
heirs  of  Mrs.  Hutchinson,  deceased,  who,  it  is  alleged 
and  proven  without  dispute,  paid  them,  was  one  to  Br. 
Evans  for  medical  attention  to  decedent,  amounting  to 
about  $48,  and  one  to  Gunn  for  coffin,  amounting  to 
about  f 22,  aggregating  upwards  of  $70.  There  can  be 
no  question  of  the  liability  of  the  estate  of  the  decedent 
to  reimburse  Mrs.  Hunt  and  Mrs.  Vanghan  for  these 
debts  so  paid  by  Mrs.  Hutchinson.  Another  item  of  al- 
leged indebtedness,  embraced  in  the  presented  claim  of 
Mrs.  Hunt  and  Mrs.  Vaughan,  is  a  note  for  $1,500,  alleg- 
ed to  have  been  executed  by  decedent  to  Mrs.  Hutchin- 
son some  years.  Against  this  item  the  appellants  direct- 
ed their  resistence  as  being  a  true  item  of  charge  on 
the  estate  of  decedent;  and  the  grounds  of  this  insistence 
were  stated  to  be  that  the  decedent  was  at  the  time  the 
note  was  executed  mentally  incapable  of  contracting, 
that  the  note  had  been  paid,  and  that  there  was  no  con- 
sideration for  it.  The  major  portion  of  the  errors  as- 
signed are  predicated  upon  rulings  below  in  the  admis- 
sion or  exclusion  of  proposed  evidence  bearing  on  these 
issues  affecting  the  validity  of  the  note  as  a  charge  on 
the  estate  and  on  the  allowance  or  disallowance  of  in- 
terrogatories seeking  testimony  touching  such  issues. 
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If  the  personal  assets  of  the  estate  of  decedent  are  only 
of  a  value  of  |20,  and  the  debts,  aside  from  the  note  men- 
tioned, are  at  least  $70,  it  is  obvious  that  the  contro- 
versy in  respect  of  the  validity  of  the  note  as  a  charge 
against  the  estate  is,  in  the  absence  (as  is  the  case  here) 
of  any  objection  to  the  propriety  of  a  sale  of  all  the  land, 
when  a  comparatively  small  quantity  thereof  would 
have  suflSced  to  pay  the  debts  mentioned  {Miller  v.  Ma/y- 
er,  124  Ala.  437,  26  South.  892),  wholly  immaterial  in 
the  present  proceeding,  for  the  reason  that  the  personal 
assets  of  the  estate  are  insufficient  to  pay  the  debts,  even 
when  unenhanced,  in  the  aggregate,  by  the  amount  of 
the  note.  If  so,  whatever  errors  (if  any)  intervened 
with  reference  to  the  issues  raised  against  the  note  were 
harmless  to  appellants,  since  an  order  of  sale  might  have 
been  entered  upon  such  state  of  proof,  notwithstanding 
the  note  was  not  a  valid  charge  against  the  estate.  So 
we  pretermit  entirely  consideration  of  the  questions  in- 
volved in  the  contest  of  the  note  as  an  element  of  indebt- 
edness against  the  estate. 

The  indebtedness  being  at  least  $70,  the  only  point  of 
controversy  important,  in  our  view  of  the  case,  is  the 
value  of  the  personal  assets,  including  what  such  assets 
were.  The  decree  of  sale  appealed  from  rests  the  finding 
of  the  fact,  viz.,  the  insufficiency  of  the  personal  assets 
to  pay  the  debts  of  the  estate,  upon  the  testimony  of 
Eliza  Borum,  James  McDonald,  Mike  Morgan,  Preston 
Slater,  and  Mrs.  E.  H.  Hunt.  Mrs.  Hunt  was  the  admin- 
istratrix of  the  estate,  and  was  hence  not  a  disinterested 
witness,  within  the  meaning  of  sections  164  and  167  of 
the  Code  of  189Q.— Stevenson  v.  Murray,  87  Ala.  442, 
6  South.  301.  But  to  her  competency  as  a  witness  in  the 
proceeding  no  objection  was  made  by  the  contestants 
on  the  hearing,  nor,  of  course,  is  there  any  error  assigned 
upon  such  competency  of  the  personal  representative  to 
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testify  in  the  premises.  We  have  considered  whether  the 
effect  of  accepting,  and  grounding  the  decree  of  sale 
upon  testimony  of  the  personal  representative,  was  to 
render  the  decree  reversible,  there  being  no  objection 
to  the  competency  of  the  witness  or  assignment  of  error 
taking  the  point.  That,  in  default  of  seasonable  objec- 
tion to  the  witness'  competency,  a  mere  irregularity  re- 
sulted seems  to  have  been,  in  principle,  decided  in 
Thompson  v.  Boswell,  97  Ala.  570, 12  South.  809.  Such 
would  not,  of  course,  be  the  case,  were  minors  or  persons 
of  unsound  mind  or  unknown  parties  interested  in  the 
estate. — Stevenson  v.  Murray^  supra. 

It  affirmatively  appears  here  that  all  parties 
in  interest  are  adult  and  are  known,  and  pre- 
sumably are  of  sound  minds.  Hence,  the  condem- 
nation for  nonobservance  of  the  requirements  of 
Code  1896,  §§  164,  167,  does  not  apply.  This  quota- 
tion from  Thompson  v.  Boswell^  supra,  may  be  here  apt- 
ly made:  "Moreover,  where  the  interests  of  minors 
[and,  we  may  add,  persons  of  unsound  mind  or  unknown 
parties  in  interest]  are  not  involved,  a  sale  ordered  up- 
on a  petition  stating  the  jurisdictional  facts  would  pot 
be  absolutely  void,  though  no  proof  of  the  necessity 
therefor  were  made  in  the  probate  court."  Of  course,  on 
appeal,  properly  presenting  the  matter  for  reveiw,  re- 
versal would  result  from  the  nonobservance  of  the  stat- 
utory requirements  for  proof  of  the  essential  facts  in 
such  proceeding  as  the  sale  of  lands  to  pay  debts  of  the 
estate.  In  Alford  v.  Alford,  96  Ala.  387,  388,  11  South. 
317,  treating  the  statutes  in  question,  it  was  said: 
"Debts  being  proved  by  evidence  not  rendered  incompe- 
tent by  other  provisions  of  law,  the  further  fact  that  the 
personal  property  of  the  estate  is  insufficient  for  the 
payment  of  such  debts  must  be  proved  by  the  deposi- 
tions of  disinterested  witnesses.    The  object  of  the  stat- 
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ute  is  to  require  verj'  satisfactory  proof  of  the  salable 
value  of  the  personal  property,  so  as  to  show  the  necesr 
sity  of  resorting  to  the  land  of  the  decedent  for  the  pay- 
ment of  his  debts." 

From  the  interpretation  of  the  statutes  in  hand  it 
necessarily  results  that  the  personal  representative  is  a 
disinterested  witness  in  respect  of  the  character  and 
identity  of  the  personal  property  of  the  estate,  but  that 
he  is  not  such  disinterested  witness  upon  the  question 
of  value  of  that  property.  This  is  rational.  The  person- 
al representative  is  presumably,  from  the  duty  made  hifl 
by  statute,  best  favored  to  know  the  personal  property 
belonging  to  the  estate.  He  is  required  to  make  out  and 
file  in  the  probate  court  an  inventory  thereof,  in  keep- 
ing with  his  duty  to  ascertain  and  collect  the  assets  of 
the  estate.— l/i7/er  v.  Miller,  124  Ala.  434,  26  South.  892, 
holds  that  a  creditor  is  a  disinterested  witness,  in  a  pro- 
ceeding to  sell  lands,  within  the  provisions  of  Code  1896, 
§§  164,  167.  Upon  the  filing  of  a  proper  petition  by  a 
I)ersonal  representative  to  sell  lands  for  the  payment  of 
debts  of  the  estate  a  proceeding  in  rem  is  instituted ;  and, 
when  parties  in  interest  appear  and  contest  the  applica- 
tion, the  proceeding  takes  on  the  added  quality  of  a  pro- 
ceeding in  personam. — Davis  v.  Tarver,  65  Ala.  98. 

In  view  of  the  foregoing  considerations,  it  must  re- 
sult, we  think,  that  the  failure  to  object  to  the  compe- 
tency of  the  administratrix  to  testify  as  to  the  value  of 
the  personal  property  of  the  estate  operated  a  waiver 
thereof.  There  is,  hence,  on  this  record,  no  reversible 
error  presented  on  that  score. 

The  witness  McDonald,  it  appears  from  his  deposition 
taken  on  interrogatories,  testified:  "I  know  that  Jas. 
L.  E.  England  owned  at  the  time  of  his  death  one  cow 
ajpid  calf,  and  do  not  know  of  any  other  personal  proper- 
ty owjijied  ;by  him.     *     *     ?    In  my  judgment  tiiie  p»- 
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sonal  property  owned  by  said  England  at  the  time  he 
died  was  not  worth  more  than  f  20."  The  court,  on  mo- 
tion to  that  end,  declined  to  exclude  these  answers.  The 
ruling  was  proper.  Every  statement,  except  that  of  his 
opinion  of  value,  which  is  always  and  can  only  be  matter 
of  opinion,  is  of  fact,  and  not  an  opinion  or  conclusion. 
Neither  the  opinion  in  this  case  on  former  appeal  (151 
Ala.  507,  44  South.  54,  56)  nor  Quarles  v.  Campbell,  72 
Ala.  64,  deal  with  similar  answers.  The  former  opinion 
in  this  case  predicated  its  rulings  upon  an  opinion  given 
in  reference  to  the  suflSciency  of  the  personal  assets  to 
pay  the  debts.  — Quarles  v.  Campbell,  supra,  is  to  like 
effect.  The  witness  here  asserted  facts,  and  not  opinion, 
as  appears  from  the  quoted  answers. 

There  was  abundant  testimony,  from  the  witnesses 
named  in  the  decree,  to  support  the  court's  finding  of 
facta  But  additional  personal  assets  were  undertaken 
to  be  shown  by  way  of  testimony  tending  to  prove  a 
large  income  to  intestate  and  his  frugal  habits,  and  that 
this  income,  including  rents  and  crops  from  lands  own- 
ed by  intestate,  were  received  and  appropriated  by  Mrs. 
Hutchinson  duing  intestate's  lifetime.  Such  testimony 
could  be,  on  the  issue,  only  negative  in  character,  and 
against  the  positivee  testimony  from  other  witnesses, 
besides  the  personal  representive,  of  the  existence  of  only 
a  cow  and  a  calf  as  personal  assets,  such  negative  tes- 
timony cannot  prevail. 

It  was  not  contended  that  the  personal  representative 
received  any  of  the  income  of  the  intestate  during  his 
lifetime;  but  the  effort  was  directed  to  tracing  into  the 
hands  of  Mrs.  Hutchinson,  deceased  at  the  time  of  the 
hiring,  income  aiid  crops,  by  mere  proof  that  intestate 
had  an  income,etc.,  and  that  she  appropriated  them. 
However  frugal  intestate's  habits  may  have  been,  we 
cannot,  on  tliis  alone,  reverse  the  finding  below  upon  the 


Digiti 


ized  by  Google 


86  SUPREME  COURT  IVoi. 

[State,  ex  rel.  Moore  v.  Waldrop,  et  al.] 

idea  that  such  testimony  shows  personal  assets  addition- 
al to  the  cow  and  calf  mentioned.  To  induce  the  action 
indicated,  to  in  effect  cancel  debts  and  also  directly  en- 
hance personal  assets,  testimony  of  a  more  satisfactory 
character,  more  certain  in  designation  of  assets  unreduc- 
ed to  possession  by  the  personal  representive,  must  be 
presented,  in  order  to  overcome  positive  testimony  to 
the  contrary. 

There  is  no  prejudicial  error  in  the  record,  and  the  de- 
cree of  sale  is  affirmed. 

Affirmed. 

Tyson^  G.  J.,  and  Haralson^  S,tMPSON^  Anderson^  and 
Dbnson^  JJ.,  concur. 


State,  ex  rel.  Moore  v.  Waldrop,  et  al. 

Quo  Warranto, 

(Decided  Jan.  12,  1900.    48  South.  394.) 

1.  Quo  Warranto;  Return;  Burden  of  Proof.— Where  an  applica- 
tion for  quo  warranto  to  determine  the  right  to  membership  on  a 
board  of  education  showed  that  the  relators  were  lawfully  entitled 
to  hold  the  office  when  respondents  were  elected  by  the  council  of 
the  city,  which  had  adopted  the  municipal  code  act,  and  the  appli- 
cation averred  that  respondents  had  usurped  such  office,  the  bur- 
den was  on  respondents  to  show  a  clear  title  to  the  office,  though 
the  application  did  not  aver  the  precise  date  when  relators  were 
elected,  nor  their  terms  of  office  and  date  of  expiration. 

2.  Same;  Return;  Presumption. — Where  the  application  showed 
that  the  relators  were  lawfully  members  of  the  board  of  education 
of  the  city  on  March  3.  1908,  the  date  the  city  elected  to  re-organize 
under  the  municipal  code  act,  (General  Laws  1907,  p.  790)  and  when 
respondents  were  elected  by  the  city  council ;  and  the  return  thereto 
did  not  show  the  time  and  expiration  of  term  of  office  of  relator, 
the  court  was  authorized  to  presume  that  the  term  of  the  relator  had 
not  expired  when  respondents  were  elected. 

3.  Municipal  Corporations;  Offices;  Board  of  Education;  Election; 
Time. — ^An  election  by  the  city  council  in  April,  1908,  of  members  of 
the  board  of  education  Is  unauthorized,  since  section  2  of  the  act  of 
Aug.  3,  1907,  General  Laws  1907,  p.  790,  postpones  the  going  Into  eflfect 
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of  the  act  generally  until  the  officers  elected  at  the  general  munici- 
pal election  In  September  1908,  enter  on  the  discharge  of  their  sev- 
eral official  functions;  and  this,  notwithstanding  section  1Q9  of  said 
act  provides  that  at  the  first  regular  meeting  of  the  council  in  April 
or  as  soon  thereafter  as  practicable,  members  of  the  board  shall  be 
elected,  since  this  section  refers  to  April  1909. 

4.  Same. — Under  section  199  of  the  Municipal  C!ode  Act,  a  city 
coming  in  under  the  terms  of  the  act  can  elect  only  such  officers  as 
are  required  by  the  act  and  not  provided  for  in  the  charter  of  the  city, 
and  hence,  when  members  of  the  l>oard  were  in  office  by  virtue  of 
the  charter  there  Is  no  authority  for  electing  a  new  l>oard  until  their 
terms  expired. 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  William  Jackson. 

Action  in  the  nature  of  quo  Warranto  by  the  state 
on  the  relation  of  T.  A.  Moore,  against  R.  W.  Waldrop 
and  others,  seeking  to  inquire  by  what  authority  they 
held  and  exercised  functions  of  the  office  of  members 
of  the  Board  of  Education  of  the  city  of  Bessemer. 
Prom  a  decree  for  respondents,  relators  appeal.  Revers- 
ed and  remanded. 

Trotter  &  Odell^  for  appellant.  The  contention  of 
the  appellants  is  that  the  adoption  of  the  municipal 
code  bill  did  not  repeal  the  act  of  the  legislature  approv- 
ed Feb.  11, 1891,  p.  98,  Local  Laws  Jefferson  county,  and 
that  said  act  was  still  in  force  when  the  present  board 
was  elected  under  the  authority  of  the  municipal  code 
act  above  referred  to,  and  cites  the  following. — Sees. 
1047-8  and  1349;  Ward  v.  State  ex  rel  Parker,  45  South. 
655. 

Ben  G.  Perry,  for  appellee.  Counsel  cites  and  relies 
on  the  same  authorities  as  those  cites  in  brief  of  counsel 
for  appellant  to  support  his  contention  that  the  board 
was  properly  elected  under  the  Municipal  Code  Act  af- 
ter the  re-organization  of  the  city  of  Bessemer,  accord- 
ing to  the  provisions  of  said  Municipal  Code. 


Digiti 


ized  by  Google 


88  SUPREME  COURT  t^oi. 

[State,  ex  rel.  Moore  v.  Waldrop,  et  nl.l 

DENSON,  J.— This  is  a  statutory  action,  in  the  na- 
ture of  quo  warranto,  commenced  for  the  purpose  of 
ousting  from  membership  in  the  board  of  education  of 
the  city  of  Bessemer  certain  individuals  named  in  the 
application  as  respondents.  An  act  of  the  General  As- 
sembly, approved  February  11,  1891  (Laws  1890-91,  p. 
558),  provided  for  a  "board  of  education"  for  the  city 
of  Bessemer  and  prescribed  the  duties  thereof.  Under 
this  act  all  the  persons  in  whose  interest  the  applica- 
tion is  made  in  this  cause,  were  duly  elected ;  and  they, 
together  with  the  mayor,  composed  the  board  of  educa- 
tion of  the  city  of  Bessemer,  as  constituted  and  exist- 
ing on  the  dates  of  March  3,  1908,  and  April  21,  1908. 
The  return  or  answer  to  the  writ  in  this  case  shows  that 
on  the  3d  day  of  March,  1908,  the  then  city  of  Bessemer, 
by  an  ordinance  passed  in  conformity  to  section  199  of 
the  act  known  as  the  "Municipal  Code  Act,"  approved 
August  13,  1907  (Laws  1907,  p.  892),  organized  its  city 
government  under  the  provisions  of  that  act ;  and  it  is 
further  averred  in  the  return  that  on  the  21st  day  of 
April,  1908,  the  city  council,  in  accordance  with  sec- 
tion 169  of  the  act  mentioned  (section  1349  of  the  Code 
of  1907),  proceeded  to  elect  and  did  elect  the  respond- 
ents members  of  the  board  of  education,  and  that  they 
hold  office  under  said  election  and  by  virtue  of  that  sec- 
tion of  the  act  of  1907. 

Although,  upon  the  passage  of  the  ordinance  as  pro- 
vided by  section  199  of  the  act  of  1907,  the  city  govern- 
ment became  organized  under  the  provisions  of  the  act, 
yet  that  section  provides  thfit  "the  then  existing  offices 
and  officers  of  said  city  or  t/)wn  shall  continue  to  exist 
and  to  hold  such  offices  until  the  time  fixed  herein  for 
their  term  to  expfire  as  provided  in  section  two  of  this 
act."  Section  1047,  Cod^  1907.  While  the  application 
for  the  writ  does  not  aver  the  precise  date  when  the 
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members  of  the  old  board  of  edncation,  were  elected,  nor 
show  the  term  of  their  office  and  the  dates  of  expiration 
thereof,  yet,  as  has  already  been  pointed  out,  it  shows 
they  were  lawfully  entitled  to  hold  the  office  of  members 
of  the  board  of  education,  and  were  in  office,  with  undis- 
puted right,  at  the  time  of  the  passage  of  the  ordinance 
and  when  the  respondents  were  elected  by  the  city  coun- 
cil. These  averments,  together  with  the  averment  that 
the  respondents  have  usurped  and  are  now  unlawfully 
holding  office  as  members  of  the  board  of  education,  plac- 
ed upon  the  respondents  the  burden  of  showing,  by  their 
return  to  the  writ,  a  clear  title  to  their  office.  This  they 
have  attempted  to  do  only  in  the  manner  heretofore 
iMated,  and  have  not,  in  their  return,  undertaken  to 
show  the  terms  and  expirations  of  terms  of  office  of  the 
persons  who  constituted  the  board  of  education  on  April 
21, 1908,  the  date  when  resi)ondents  were  elected. 

Such  being  the  condition  of  the  record,  and  such  the 
nature  of  this  proceeding,  we  are  authorized  to  assume 
that  the  terms  of  office  bf  the  members  of  the  board  of 
education  had  not  expired  when  the  ordinance  of  Malrch 
3,  1908,  was  passed,  nor  when  the  election  was  held  on 
April  21, 1908,  and,  further,  that  they  were  holding  office 
on  January  1,  1908.  Therefore  under  section  2  of  the 
act  in  question,  thdr  terms  of  office  were  continued  at 
least  until  the  first  Monday  in  October,  1908,  and  they 
were  entitle  to  hold  lintil  that  date.  It  may  be  that 
they  are  entitled  t^  the  office  for  even  a  longer  period. 
It  is  true  that  section  169  of  the  act  provides  that  "kt 
the  first  regular  meeting  of  the  council  in  April,  o*  as 
soon  thereafter  as  may  be  practicable^  at  aiy  regular 
meeting,  the  council  shall  elect  the  members  of  the  board 
of  education."  Manifestly,  this  refers  to  April,  1909, 
because  section  2  postpones  the  going  into  effect  of  the 
act,  generally  imtil   the  officers  elected  at  the  general 
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municipal  election  on  the  third  Monday  in  September, 
1908,  enter  on  the  discharge  of  their  several  official  func- 
tions. And  section  199  of  the  act  of  1907,  under  which 
the  city  of  Bessemer  became  organized  (which  section, 
as  we  have  held,  should  be  regarded  as  a  proviso  to  sec- 
tion 2  [Ward  v.  State,  154  Ala,  227,  45  South.  655]), 
provides  for  the  election  by  a  city  coming  in  under  its 
terms,  of  only  such  officers  as  are  required  by  the  act 
and  are  not  provided  for  by  the  charter  of  such  city  op 
town,  thus  impliedly  prohibiting  the  election  of  any 
officer  provided  for  by  the  charter  of  the  city. 

The  act  of  February  11,  1891,  operated  as  an  amend- 
ment to  the  charter  of  the  city  {Gohb  v.  Varj/,  120  Ala. 
263,  24  South.  442;  City  v.  Birdaong,  126  Ala.  632,  28 
South.  522) ;  and,  the  board  of  education  being  already 
provided  for,  there  was  therefore  in  this  instance  no 
necessity  or  authority  for  electing  the  respondents  mem- 
bers of  the  board.  There  were  no  vacancies.  There  can 
be  no  doubt  that,  when  the  act  of  1907  becomes  effective 
as  to  the  city  pf  Bessemer  in  respect  to  the  subject  of 
board  of  education,  it  will  repeal  the  provisions  of  the 
act  of  1891  on  that  subject.  The  two  acts  are  inconsist- 
ent in  many  respects,  and  it  is  evident  the  Legislature 
intended  that  the  latter  act  should  supersede  the  former, 
—City,  etc.,  v.  National,  etc.,  Co.,  108  Ala.  336, 18  South. 
816. 

It  must  follow,  from  what  has  been  said,  that  the  re- 
turn to  the  writ  fails  to  show  in  respondents  a  legal 
right  to  membership  on  the  board  in  question ;  and  the 
court  should  have  so  held. 

Reversed  and  remanded. 

Haralson,  Simpson^  and  Andbeson^  JJ.,  concur. 


Digiti 


ized  by  Google 


i»3  OF  ALABAMA.  91 

[Dodge  T.  Iryington  Land  Ck>.] 

Dodgre  V.  Irvlngton  Land  Company. 

Ejectment. 

(Decided  July  3,  1908.     Rehearing  denied  Jan.  14,  1909. 
48  South.  383.) 

1.  Appeal  and  Error;  Review;  Finding  of  Fact.— The  finding  of 
the  court  on  issue  of  fact  in  a  ease  tried  without  a  jury  is  of  the 
same  weight  as  a  verdict. 

2.  Ejectment;  Recovery  on  Proof  of  Poaaeaaion, — PlalntlfTs  prior 
possession  being  prima  facie  evidence  of  title,  and  no  presumption 
being  indulged  that  title  is  in  United  States  or  another,  on  proof  of 
actual  possession  of  the  land  by  plaintiff  under  color  of  title,  when 
the  defendant  entered,  and  prior  actual  possession  by  plaintlfTs 
grantor,  plaintiff  is  entitled  to  recover  in  statutory  ejectment  against 
one  who  shows  no  title  in  himself,  nor  superior  outstanding  title 
in  a  third  person,  notwithstanding  the  defendant  had  color  of  title 
and  title  to  the  land  was  originally  in  the  government 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Bbrney. 

Ejectment  by  the  Irvington  Land  C5ompany,  a  corpo- 
ration, against  R,  M.  Dodge.  Judgment  for  plaintiflf 
and  defendant  appeals.    Affirmed 

The  land  sued  for  was  the  N.  W.  14  and  the  W.  % 
of  the  N.  E.  14  of  section  27,  township  6,  range  3.  The 
defendant  admitted  plaintiff's  right  under  the  evidence 
to  recover  the  W.  ^/^  of  the  N.  E.  V4>  and  as  to  the  other 
land  he  interposed  the  plea  of  not  guilty.  Plaintiff's 
evidence  showed  that  Bradford  had  a  residence  on  the 
W.  y2  of  the  N.  W.  l^  and  occupied  it  from  1868  to 
1873,  under  claim  of  ownership;  that  Bailey  had  a  res- 
idence on  the  E.  14  of  the  N.  W.  14,  and  occupied  it  from 
1868  to  1873,  claiming  to  own  the  land;  that  the  parties 
whoser  names  are  signed  to  the  deed  to  C.  C.  Meacham, 
of  date  July  3,  1901,  were  the  widow  and  all  the  heirs  at 
law  of  said  Bailey.  Plaintiflf  then  oflfered  the  dee^l  from 
O.  C.  .Mara  to  plaintiflf  of  date  Ne.  10,  1905,  describing 
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the  laiid,  which  deed  appears  to  have  been  duly  executed 
and  recorded.  Plaintiff  then  introduced  a  witness  who 
swore  that  he  had  known  the  property  about  seven  years, 
and  that  there  were  ruins  of  houses  upon  the  W.  ^  of 
the  N.  W.  Vi  ,  and  also  upon  the  E.  1/2  of  the  N.  W.  1/4, 
and  described  what  constituted  the  ruins;  that  there 
were  no  signs  of  cultivation,  except  an  old  clearing  near 
the  center  of  the  N.  W.  i^,  and  that  the  only  act  of  pos- 
session since  he  had  known  the  place,  was  the  sale  of 
wood  by  Andrews  as  the  agent  of  Mars,  and  the  cutting 
of  wood  on  the  land  and  its  removal  by  defendant.  That 
the  witness  was  a  surveyor  and  ran  the  lines  about  the 
lands  described  in  the  complaint,  for  one  F.  P. 
Andrews  in  September  or  October,  when  said  An- 
drews leased  the  property  described  from  said  Mars  for 
turpentine  purposes,  and  that  under  the  lease  Andrews 
entered  upon  the  land,  and  boxed  the  pine  timber  over 
the  whole  of  said  land  suitable  for  turpentine  purposes, 
and  worked  it  as  a  turpentine  orchai'd  until  the  storm 
of  September  27,  1906,  blew  down  all  of  the  timber. 
Plaintiff  then  introduced  in  evidence  the  lease  from 
Mars  to  Frank  P.  Andrews  for  the  pine  timber.  Plain- 
tiff then  introduced  a  warranty  deed  of  date  Nov.  10, 
1903,  from  E.  R.  Tillinghast  and  wife  to  said  Mars,  also 
a  deed  from  Chidester  and  husband,  and  C.  C.  Meacham 
and  wife,  to  Tillinghast,  of  date  March  26,  1902.  Also 
a  quit  claim  deed  from  Bradford  and  wife  to  Meacham 
of  the  W.  1/2  ot  the  N.  W.  V^ ;  also  a  deed  from  Bailey 
and  others  as  the  sole  heirs  of  J.  F.  Bailey  to  C.  O.  Mea- 
cham, of  date  July  30,  1901.  All  of  these  deeds  seem  to 
have  been  properly  acknowledged  and  recorded.  Plain- 
tiff then  introduced  a  certified  copy  of  the  patent  from 
the  United  States  to  J.  F.  Bailey,  of  date  Jone  30,  1875, 
duly  executed  and  recorded  in  the  United  States  general 
land  oflSce,  and  conveying  the  W.  Vo  o^  the  N.  E.  14  of 
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fceetion  26.  Plaintiff  then  introduced  a  witness  who  tes- 
tified that  he  knew  Bradford,  and  that  he  lived  on  tbe 
li\nd  owned  by  him  from  1868  to  1873,  and  that  he  knev^ 
Bailey  who  also  lived  on  the  land  claimed  by  him.  The 
defendant  moved  to  exclude  all  of  the  plaintiff's  evi- 
dence in  so  far  as  it  related  to  the  N.  W.  ^4  ot  section 
27,  described  in  the  complaint,  on  the  ground  that  plain- 
tiff had  not  made  out  a  prima  facie  case  entitled  him 
to  recover  for  that  particular  land.  Defendant  then 
introduced  the  act  of  the  Legislature  of  Alabama,  ap- 
proved Oct.  10,  1903,  as  contained  in  Gteneral  Acts  1903, 
page  495,  granting  to  the  trustees  of  the  Alabama  Insane 
Hospital  the  lands  known  as  the  swamp  and  overflow 
lands,  etc.  He  then  offered  in  evidence  a  quit  claim 
deed,  reciting  said  act,  and  a  consideration  of  $129.72, 
paid  by  him  to  the  Alabama  Insane  Hospital,  quit  claim- 
ing and  releasing  to  defendant  by  the  said  Hospital  the 
W.  %  of  section  27,  which  deed  was  duly  executed  and 
delivered  May  18,  1907,  and  recorded  September  7, 1907. 
Then  follows  the  defendant's  testimony  of  going  into 
possession  of  said  land  under  said  deed  in  August  1907, 
and  his  continuous  possession  of  the  same  since  then. 
At  the  conclusion  of  the  testimony  the  court  without  the 
intei*vention  of  a  jury  rendered  a  verdict  for  plaintiff 
for  all  of  the  lands  sued  for. 

Sullivan  &  Stallworth,  and  Guntbe  &  Gunteh, 
for  appellant.  ''The  general  rule  is,  that  in  ejectment, 
plaintiff  must  recover  on  strength  of  his  legal  title,  and 
not  on  the  weakness  of  his  adversary's  title.  To  this 
general  rule  there  is  an  exception,  that  prior  possession 
is  sufficient  to  sustain  the  action  against  a  mere  trespas- 
ser, but  this  exception  does  not  extend  as  against  a  per- 
son in  possjession,  claiming  in  his  own  right  under  color 
of  title. — ffvedecor  v.  Freeman ^  71  Ala.  140;  Guil martin 
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V.  Wood,  76  Ala.  204 ;  Ltwy  v.  Tenp,.  &  Coosa  R.  R.  Co.. 
92  Ala.  246;  Setphenson  v.  Reeves,  92  Ala,  582;  Jerni- 
gan  v.  Flowers ,  94  Ala.  508 ;  Bernheimer  v.  Horton,  103 
Ala.  380.  In  ejectment,  or  the  statutory  a<!tion  in  na- 
ture of  ejectment,  if  the  defendant  entered  under  the 
plaintiff,  or  if  he  is  a  mere  trespasser  on  the  plaintiff's 
prior  possession,  he  cannot  defeat  a  recovery  by  show- 
ing an  outstanding  title  in  a  third  person;  but,  in  all 
other  cases,  his  possession  will  defeat  a  recovery  by  any 
other  person  than  the  true  owner,  and  he  may  show  the 
outstanding  title  of  the  true  owner." — Ouilmartin  v. 
Wood,  supra.  See,  also,  Lucy  v.  T.  d  C.  Co.,  92  Ala.  246 ; 
Stephenson  v.  Reeves,  92  Ala.  582 ;  Jernigan  v.  Flowers, 
94  Ala.  512;  Hallett  v.  Eslava,  2  Stew.  115;  Russell  v. 
Irwin,  38  Ala.  44;  Smoot  v.  Lecatt,  1  Stew.  590;  Eakin 
V,  Bretcer,  60  Ala.  579 ;  Dothard  v,  Denson,  72  Ala.  544 ; 
Crosby  v.  Pridgen,  76  Ala.  385 ;  Oreen  v.  Jorda/n,  83  Ala. 
220;  Ware  v.  Dewberry,  84  Ala.  568;  L.  d  N.  R.  R.  Co. 
V.  Phihjaw,  88  Ala.  264-7;  See  particularly  the  case  of 
8abariego  v.  Maverick,  124  U.  S.  297. 

Ervin  &  McAiJiJBR^  for  appellee.  There  wa«  no  evi- 
dence offered  to  show  that  the  lands  were  swamp  or 
overflow  lands,  or  that  the  government  had  ever  granted 
them  to  the  state. — Henry  v.  Brwnnan,  42  South.  995. 

Possession  of  land  raises  a  presumption  of  title. — 
Mickle  V.  Montgomery,  111  Ala.  421.  The  plaintiff  may 
recover  against  a  junior  possession  on  proof  of  prior 
possession  under  color  of  title. — Russell  v.  Eruyviv,  38 
Ala.  47;  Strange  d  White  v.  King,  84  Ala.  213;  Brad- 
shaw  V.  Emery,  65  Ala.  210.  It  is  not  necessary  for 
plaintiffs  prior  possession  to  have  continued  to  the  en- 
try by  defendant  so  as  to  make  such  entry  by  the  de- 
fendant a  dissiesin. — L,  d  N.  R,  R.  Co.  v.  Philyav7,  88 
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Ala.  269.  If  defendant  who  enters  under  color  of  title 
fails  to  prove  an  outstanding  title  he  gets  nothing. — 
Stevensofi  v.  Reeves,  92  Ala.  582. 

TYSON,  C.  J.— This  case  was  tried  by  the  judge  with- 
out the  intervention  of  a  jury.  The  determination  of 
all  issues  of  fact  was  therefore  submitted  to  him,  and 
his  finding  upon  those  issues  is  entitled  to  the  same  con- 
sideration as  that  of  a  verdict  of  a  jury.  Under  the  tes- 
timony it  was  open  for  the  court  to  find  that  plaintiff 
was  in  the  actual  peaceable  possession  of  the  lands  in 
controversy  at  the  time  the  defendant  entered  thereon; 
no  abandonment  of  the  possession  of  them  being  shown, 
—Brand  v.  U.  S.  Gar  Co.,  128  Ala.  579,  30  South.  60; 
Goodson  V.  Brothers,  111  Ala.  589,  20  South.  443.  So 
then,  the  single  question  presented  by  this  record  is 
whether  the  trial  judge  was  authorized  to  render  judg- 
ment for  plaintiff,  upon  proof  of  prior  actual  possession 
under  color  of  title  and  proof  of  prior  actual  possession 
by  its  grantor,  against  the  defendant,  who  showed  no 
title  in  himself,  nor  superior  outstanding  title  in  a  third 
person,  but  whose  entry  and  occupancy  was  under  color 
of  title. 

We  do  not  regard  the  question  as  an  open  one  in  this 
jurisdiction.  The  plaintiff's  right  to  recover  is  founded 
upon  the  principle  that  "possession  of  lands  is  prima 
facie  evidence  of  title,  and  is  sufficient  evidence  against 
all  who  do  not  show  a  prior  possession  or  a  better  title.'' 
— Mickle  V.  Montgomery,  111  Ala.  421,  20  South.  441; 
Adams  v.  Frampton,  9  Ala.  124 ;  McCall  v.  Prior,  17  Ala. 
533 ;  Cox  v,  Davis,  Id.  714,  52  Am.  Dec.  199 ;  Russell  v. 
Irwin,  Adm^r,  38  Ala.  44;  Anderson  v.  Melear,  56  Ala. 
623 ;  Mills  v.  Clayton,  73  Ala.  359 ;  Strange  v.  King,  84 
Ala.  212,  4  South.  600;  Stephenson  v.  Reeveg,  92  Ala. 
582,  8  South.  695;  Bradshmo  v.  Emory,  65  Ala.  208; 
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Crosby  v.  Pridgen^  76  Ala.  387;  Wilson  v.  Qlenti^  68 
Ala.  383;  Steele  v.  Brown,  70  Ala,  235,  237;  Reddick  v. 
Long,  124  Ala.  260,  27  South.  402;  Campbell  v.  Bates, 
143  Ala.  345,  39  South.  144.  This  principle  in  no  wise 
contravenes  the  doctrine  that  the  plaintiflE  in  ejectment 
must  recover,  if  at  all,  upon  the  strength  of  his  own  title, 
and  not  on  the  mere  weakness  of  that  of  his  adversary. 
It  simply  accords  to  his  possession,  as  evidence,  a  pre- 
sumption of  title,  which  must  be  rebutted  or  overcome 
by  his  adversary ;  and  this  his  adversary  may  dx),  if  not 
a  bare  trespasser  and  he  has  not  the  legal  title,  by  show- 
ing his  antecedent  actual  possession,  or  an  outstanding 
title  in  a  third  party,  or  that  plaintiff's  title  was  subor- 
dinate or  permissive,  or  that  the  action  is  barred  by  the 
statute  of  limitations. 

If  this  were  not  the  rule,  the  plaintiff  in  every  case — 
except,  perhaps,  where  the  contesting  parties  derive  their 
respective  claims  to  title  from  a  common  source,  or 
where  no  element  of  estoppel  exists — in  order  to  re- 
cover, would  be  forced  to  trace  his  title  to  the  govern- 
ment, or  to  establish  an  adverse  possession  for  a  suffi- 
cient length  of  time  to  ripen  into  a  title,  as  against  an 
adversary  who  has  no  shadow  of  title,  except  the  color 
of  title  under  which  he  wrongfully  entered  and  dis- 
possessed the  plaintiff.  Such  a  rule  would  strike  down 
the  doctrine  of  presumptive  title,  generally  indulged, 
founded  upon  proof  of  possession  of  the  property  in 
controversy,  be  it  real  or  personal.  And  surely  the  fact 
that  title  to  lands  in  this  state  was  originally  held  by 
the  United  States  government  will  not  authorize  the 
striking  down  of  this  principle,  to  the  end  of  indulging 
the  presumption,  in  favor  of  one  having  no  title,  that 
the  outstanding  title  is  still  in  the  government.  Why 
not  presume,  in  support  of  plaintiff's  prima  facie  right- 
ful possession,  that  it  acquired  the  government's  title, 
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rather  than,  in  favor  of  a  trespasser,  that  the  government 
has  never  parted  with  it?  Indeed  ,  that  such  a  presump- 
tion will  be  indulged  in  favor  of  the  plaintiff,  rather  than 
the  one,  invoked  by  the  defendant,  thaA  *the  title  is 
still  outstanding  in  the  government,  has  been  too  long 
settled  to  be  now  debatable. — iimoot  v.  Lecatt,  1  Stew. 
590,  600.  While  this  principle  has  not,  perhaps,  been 
announced  in  this  language,  the  many  decisions  of  this 
court,  permitting  a  recovery  by  a  plaintiff  upon  proof 
of  prior  actual  possession  where  no  better  title  was 
shown  in  either  party  (conceding  that  in  this  action 
the  question  of  legal  title  is  always  involved),  cannot 
be  sustained  npon  any  other  theory.  This  presumption 
is,  of  course,  a  rebutable  one,  and  may  be  overcome  by 
proof  of  title  in  the  government,  or  in  some  person  other 
than  the  plaintiff.  If  this  were  not  true,  then  there 
would  be  no  room  for  the  application  of  the  principle  of 
presumptive  title  predicated  upon  actual  possession. 

If  the  title  is  still  outstanding  in  the  government,  as 
is  insisted,  proof  of  that  fact  is  not  difficult.  But,  how- 
ever difficult  of  proof  it  may  be,  this  would  not  afford 
a  good  reason  for  a  departure  from  the  principle  so 
clearly  and  accurately  stated  by  one  of  the  ablest  Chief 
Justices  of  this  court  in  this  language :  As  to  an  intru- 
der or  trespesser^  or  m  to  one  icho  does  not  show  a  bet- 
ter right,  possession  of  lands,  like  the  possession  of  per- 
sonnl  property^  is  prima  faeie  evidence  of  title,  and  will 
support  ejectment/^  <Italicts  supplied.)  Dothard  v. 
Denson,  72  Ala.  544.  A  trespasser  under  color  of  title 
is  entitled  to  no  more  consideration  than  any  other 
wrongdoer;  and  it  cannot  be  regarded  a  hardship  to 
require  of  him  to  acquit  himself  of  the  in^putation  of 
wrongful  entry  upon  lands  in  the  possession  another, 
when  that  occupancy  is  of  such  character  as  to  carry 
with  it  the  presumption  of  ownership.    Indeed,  the  only 
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distiuctioii  recognized  by  our  decisions  between  the 
right  of  defense  of  a  bare,  naked  trespasser,  and  that  of 
a  trespasser  under  color  of  title,  is  that  the  former  is 
not  permitted  to  show  an  outstiindiug  title  in  a  third 
person  in  order  to  defeat  the  plaintiff's  recovery,  while 
the  latter  is  accorded  that  right  of  defense,  without  con- 
necting himself  with  such  outstanding  title. 

After  a  careful  research  Ave  have  been  unable  lo  And 
any  case  in  this  state  which  holds  to  the  contrary  of  the 
views  we  have  announced.  It  is  true  that  in  Berheim  v. 
Norton^  103  Ala.  384,  15  South.  823,  this  language  is 
uschI.  "The  general  rule  is  that  in  ejectment  plaintiff 
must  recover  on  the  strength  of  his  legal  title,  and  not 
on  the  weakness  of  his  adversiary's  title.  To  this  gen- 
eral rule  there  is  an  exception,  that  prior  possession  is 
sufficient  to  sustain  the  action  against  a  mere  trespasser; 
but  this  exception  does  not  extend  as  against  a  person 
in  possession,  claiming  in  his  own  right  under  color 
of  title."  In  support  of  this  proposition  the  cases  of 
^iwdtcoi'  V,  Frvvnian,  71  Ala.  140,  Guihnartin  v.  Wood, 
76  Ala.  204 ;  Lucy  v.  Tennessee  &  Coosa  R.  R.  Vo,,  92 
Ala.  246,  8  South.  806,  Stephensmi  v.  Reeves^  92  Ala. 
582,  8  South.  695,  and  Jernigan  v.  Flowers,  94  Ala.  508, 
10  South.  437,  ai*e  cited.  An  examination  of  these  cases 
will  show  that  they  assert  no  more  than  the  proposi- 
tion laid  down  by  us,  and  that  they  do  not  go  to  the 
extent  of  holding,  or  even  of  intinmting,  the  existence 
of  the  limitation  as  asserted  in  the  latter  part  of  the 
quotation  above.  Indeed,  this  limitation  upon  what  is 
<lenominated  as  an  exception  in  the  quotation  was  never 
before  recognized  by  this  court,  not  lias  it  ever  been 
since  recognized.  Besides,  if  it  is  not  wholly  unsound 
upon  princii)le,  it  is  cb^arly  misleading,  and  has  never 
been  applicMl  by  this  court  as  determinative  of  any  of 
the  numerous  cas(*s  reviewer]  bv  it.     An  entrv  and  dis- 
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possejs8ion  by  one  who  has  no  more  than  color  of  title  is 
ju^t  as  much  a  trespass,  unless  he  shows  an  outstanding 
title  in  another,  as  would  be  the  entry  of  a  bare,  naked 
intruder  or  trespasser.  Furthermore,  the  doctrine  as- 
serted was  dictum,  and  did  not  control  the  decision  of 
the  case,  as  will  l>e  readily  seen  l)y  a  reading  of  the 
opinion. 

It  has  always  been  our  understanding  of  the  law  in 
this  jurisdiction  that  a  plaintiff  in  ejectment  makes 
out  a  prima  facie  case,  entitling  him  to  recover,  upon 
proof  of  his  possession  under  a  conveyance  from  a  gran- 
tor show^n  to  be  in  possession  when  the  conveyance  was 
executed.  When  these  facts  are  proven,  the  burilen  is 
then  cast  upon  the  defendant  to  show  title  in  himself  or 
in  some  third  pei*son.  Indeed,  this  seems  to  be  the  doc- 
trine very  genei'ally  accepted  by  the  courts  of  this  coun- 
try. 

In  this  case  the  plaintiff  was  entitled  to  recover  un- 
less its  presumptive  title  was  overcome  by  proof  of  title 
in  defendant  or  in  some  third  party.  No  such  proof  was 
offered.  Therefore  the  prima  facie  case  made  by  plain- 
tiff must  prevail. — 15  Cyc.  pp.  30,  31,  32,  and  cases  col- 
lected in  note;  note  to  Plume  v.  Seward,  60  Am.  Dec. 
(jOl,  and  cases  there  cited. 

Affirmed. 

DowDELL,  Simpson^  and  Anderson,  J  J.,  concur. 

DENSON,  J. —  (dissenting).  1  am  unable  to  agree 
with  the  majority  opinion,  and  the  questions  involved 
being  of  great  importances  from  their  constant  recur- 
rence in  litigation  respcNiting  land,  1  think  it  proper  that 
I  should  express  my  dissenting  views. 

The  action  is  statutory  ejectment  by  the  plaintiff 
(appellee)  to  recover  of  the  defendant  (appellant)  two 
distinct  subdivisions  of  land.     The  defendant  conceded 
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the  plaintiff  was  entitled  to  recover  as  to  one  of  the  sub- 
division, and  contested  its  right  of  recovery  to  only  one 
of  the  subdivisions.  It  is  only  to  that  subdivision,  the 
title  to  which  was  contested,  this  opinion  has  applica- 
tion. The  plaintiff  showed  no  paper  title  derived  from 
the  government ;  nor,  first  showing  that  the  title  had 
passed  out  of  the  government,  so  that  adverse  posses- 
sion could  operate  to  create  title,  did  it  prove  adverse 
holding  for  10  years.  It  only  showed  a  prior  possession 
to  that  of  defendant,  who  in  turn  proved  that  he  entered 
under  claim  and  color  of  title  when  the  premises  were 
vacant.  Pointing  out  that  it  was  government  land,  of 
which  the  court  takes  judicial  notice,  and  that  there 
was  no  proof  that  it  had  ever  parted  with  its  right,  the 
appellant  insisted  in  the  court  below,  and  here  insists, 
that  appellee  must  recover  on  the  strength  of  his  own 
title,  and  that  none  had  been  shown,  but,  on  the  contra- 
ry, that  the  proof  showed  a  perfect  outstanding  title 
behind  which  he  could  take  shelter,  through  not  ct)nnect- 
ing  himself  with  it;  and,  this  upon  the  idea  that,  the 
title  being  once  shown  to  bp  in  the  government,  the  pre- 
sumption is  that  it  so  remains,  nothing  appearing  to  the 
contrary.  I  think  the  position  of  the  defendant  (appel- 
*  lant )  is  unassailable,  and  that  the  ruling  to  the  contra- 
ry is  unsupported  by  principle  or  the  authority  of  any 
well-considered  case  where  the  point  was  directly  in- 
volved and  discussed. 

Discussing  the  point  at  issue  first  on  plrinciple,  I 
have  never  heard  that  the  maxim  "nullum  tempus  oc- 
currit  regi"  had  been  abrogated.  The  majority  opinion, 
however  according  to  my  view,  treats  it  as  no  longer 
of  force  in  our  juri^^prudence,  since  if  it  existed,  under 
the  proof  in  this  case,  it  was  impossible  for  the  appel- 
lee's mere  prior  possession  even  to  assume  an  adverse 
character,  or  to  become  the  basis  for  the  recovery  of  the 
land  except  against  a  mere  trespasser.     It  has  always 
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been  accepted  as  a  truism  in  the  law  of  real  property  that 
when  there  is  no  pedis  possio  the  possession  is  referred 
to  the  title  and  the  true  owner  is  in  possession. — L.  d  N. 
R.  R,  Co.  V.  Philyaw,  88  Ala.  268,  6  South.  837.  This, 
rule,  however,  has  no  need  to  be  invoked  as  to  the  gov- 
ernment, because  there  can  be  no  possession  hostile  to 
it,  and  therefore,  whatever  may  be  the  ostensible  char- 
acter of  an  occupancy  of  its  land,  it  is  by  the  force  of 
law  merely  permissive  and  in  subordination  to  the  true 
title.  However,  since  the  existence  of  society  itself  re- 
quires that  all  actual  possessions,  whether  of  real  or 
personal  property,  shall  not  be  wantonly  or  rudely  in- 
terferred  with — that  is,  without  authority  of  law — it  is 
held  that  one  in  the  actual  possession  of  property,  which 
he  has  not  abandoned,  may  recover  against  a  bare  tres- 
passer. But  the  same  necessity  of  preserving  the  status 
quo  against  bare  trespassers  involves  and  carries  with 
it  the  rule  that  a  possession  gained  without — that  is, 
taken  while  vacant  under  claim  and  color  of  right — 
force  cannot  itself  be  displaced  without  title. 

It  is  actual  possession  which  is  always  presumed  to  be 
right,  and,  nothing  appearing  to  the  contrary,  to  evi- 
dence title  against  all  force  and  bare  trespassers.  There- 
fore an  occupier  of  government  land  or  a  tenant  may  re- 
cover on  a  prior  possession  alone,  without  proof  of  other 
right,  against  a  bare  trespasser.  But,  when  one  enters 
on  vacant  premises  under  color  and  claim  of  right, 
his  possession,  on  the  same  general  principle  of  public 
policy,  is  entitled  to  protection  against  intrusions  not 
founded  on  title.  How,  and  on  what  principle,  can  one 
so  entering  and  holding  be  ousted  except  by  title?  And 
how  can  there  be  title  against  the  government,  or  one 
holding  possession  of  its  land  permissively,  excepting 
by  grant  shown?  The  mere  prior  possession  of  such  land 
discloses  no  title  whatever,  hut  only  a  permissive^  pos- 
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session  during  its  actual  existence,  and,  it  having  termi- 
nated, the  entry  by  the  defendant  on  the  vacant  premises 
under  claim  and  color  of  right  gives  him  presumptively 
a  permissive  possession  as  to  the  true  owner  (the  govern- 
ment), and  therefore  a  clear  right  to  hold  against  a 
mere  trespasser,  or  a  prior  possessor  whose  right  is  not 
shown  to  have  been  more  than  a  permissive  occupancy, 
which  has  terminated. 

The  whole  law  in  this  view  is  based  on  public  policy, 
founded  on  reasonable  presumption.  Wrong  is  not  pre- 
sumed without  warrant;  hence  actual  possession  is  held 
to  evidence  ownership  in  fact,  or  a  permissive  holding 
under  true  title,  and  is,  therefore,  to  be  protected  from 
bare  trespassers  without  more.  But  presumption  of 
title  from  possession  can  never  be  indulged  until  the 
title  is  shown  to  be  such  that  it  is  reasonable  to  indulge 
the  presumption,  which  can  never  be  against  govern- 
ment land  until  it  has  parted  with  its  title.  Hence  it 
is  that  careful  lawyers,  when  adverse  or  prior  possession 
is  relied  on  for  a  resocery,  except  as  against  bare  tres- 
passers, first  show  that  the  government  has  patented 
the  land,  so  that  presumption  of  title  from  po8J?ession 
may  be  indulged,  as  was  done  in  the  case  of  Wilson  v. 
Glenn,  68  Ala.  383-385.  On  principle,  then,  I  think  it 
is  clear  that  the  mere  permissive  prior  possession  of  the 
plaintiff  below  was  no  warrant  for  ousting  the  defend- 
ant from  his  permissive  actual  possession  under  claim 
and  color  of  rijErht  at  the  bringing  of  the  suit,  and  that 
the  defendant's  shelter  behind  the  outstanding  title  of 
the  p:ovorninent  was  a  perfect  defense.  The  plaintiff  ex- 
hibited no  strenij^th  of  title  of  its  own  to  recover  on 
against  him. 

Now,  turning  to  the  authorities,  the  first  of  our  cases 
that  I  refer  to  is  ffallett  v.  Eslava,  2  Stew.  115,  as  clear- 
ly statins:  the  law  as  above  expressed.     Tt  is  there  said : 
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"The  presumption  (of  title)  which  it  (possession) 
creates  may  be  destroyed  in  various  ways,  by  showing 
that  the  title  was  not  with  the  possession,  as  that  pos- 
session was  permitted,  or  that  it  was  held  against  the 
consent  of  the  person  in  whom  the  title  is."  And  under 
this  ruling  it  was  held  that  the  defendant  could  defend 
"behind  the  title  in  the  heirs  of  Parmer."  In  the  instant 
case  we  take  judicial  notice  that  the  title  was  in  the 
United  States.— Leuois  v.  Hatris,  31  Ala.  689 ;  I  Elliott 
on  Evidence,  §  48  et  seq.  And  it  not  being  shown  that 
the  government  had  parted  with  its  title,  the  presump- 
tion is  that  the  title  remained  with  the  government.  It 
is  said  there  is  no  exception  to  this  presumption  of  con- 
tinuance of  title. — 1  Kice  on  Evidence,  66 ;  1  Elliott  on 
Evidence,  §  109;  1  Greenleaf  on  Evidence,  §§  41,  42; 
4  Wigmore  on  Evidence,  §  2530.  The  appellant,  then, 
under  the  doctrine  that  there  can  be  no  hostile  posses- 
sion against  the  government,  which  I  insist  is  still  the 
law,  showed  "that  the  title  was  not  with  the  possession," 
and  thus  destroj^efl  the  presumption  of  title  from  prior 
possession,  according  to  the  very  words  of  the  case  of 
Hallett  V.  Eslava,  supra. 

Coming  to  Wilson  v.  Glenn,  68  Ala.  383,  it  will  be 
found,  when  that  case  is  well  understood,  that,  approv- 
ing the  cAse  in  2  Stew.  115,  it  again  expresses  the  law  as 
I  insist  it  is.  It  is  there  said  the  plaintiflf  must  recov- 
er on  the  strength  of  his  own  title,  and  not  on  the  weak- 
ness of  the  defendant's;  that  prior  possession  creates  a 
presumption  of  title,  which  can  only  be  rebutted  by 
showing  title  in  the  defendant,  or  that  plaintiff's  title 
was  subordinate  or  permissive,  or  is  barred  by  limita- 
tions, or  by  showing  an  outstanding  title  in  a  third  per- 
son; but  that  a  bare  trespasser  cannot  plead  this  last 
defense  without  showing  possession  under  such  title. 
It  would  seem  that  hero  is  the  law,  and  wo  have  onlv  to 
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apply  it  here  as  applied  there.  In  that  case  the  defend- 
ant showed  a  patent  of  the  land  by  the  government  to  a 
third  party,  and  he  requested  the  court  to  instruct  the 
jury  that  the  patent  was  an  outstanding  title,  and  a  good 
defense.  The  court  refused  the  request,  and  this  court 
justified  the  ruling  only  and  exclusively  on  the  ground 
that  there  was  evidence  that  the  defendant  was  a  bare 
trespasser,  and  therefore  could  not  put  the'  plaintiff  to 
proof  of  title  beyond  possession. 

The  only  caution  to  be  observed  in  applying  the  doc- 
trine of  the  principles  of  law  in  that  case,  as  in  all 
others,  is  that  the  language  must  be  restricted  to  the  case 
before  the  court,  and  therefore  it  cannot  be  inferred 
that  there  was  any  intention  to  hold  that  possession 
raised  a  presumption  of  title  against  the  sovereign.  And 
surely,  if  the  patent  in  that  case  shown  to  have  been  is- 
sued was  an  outstanding  title,  the  title  in  the  govern- 
ment in  the  case  in  judgment  was  an  outstanding  title, 
which,  in  the  language  in  the  case  of  HcUlett  v.  Eslava, 
supra,  "Destroyed"  the  presumption  of  title  from  mere 
prior  possession,  and  enabled  defendant  to  "defend  be- 
hind it."  The  principles  of  these  two  cases  are  confirmed 
and  approved  in  a  great  number  of  cases  in  this  juris- 
diction, many  of  which  are  cited  and  quoted  in  the 
brief  of  counsel,  and  there  is  not,  in  my  humble  opinion, 
a  case  disputing  their  authority.  I  will  indulge  in 
quotations  from  a  few  of  them. 

In  Ouilmartin  r.  IFootZ,  76  Ala.  204,  there  is  this 
headnote:  "(6)  When  Defendant  May  Show  Outstand- 
ing Title.  In  ejectment,  or  the  statutory  action  in  the 
nature  of  ejectment,  if  the  defendant  entered  under  the 
plaintiflf,  or  if  he  is  a  mere  trespasser  on  the  plain- 
tiff^s  prior  possession,  he  cannot  defeat  a  recovery  by 
showinc:  an  outstanding  title  in  a  third  person ;  but  in 
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all  cases  his  possession  will  defeat  a  recovery  by  any 
other  i)erson  than  the  true  owner,  and  he  may  show  the 
outstanding^  title  of  the  true  owner." 

In  Gist  V.  Beaumont,  104  Ala.  347-355,  16  South.  20, 
21,  we  said :  "Against  the  possession  of  a  mere  trespas- 
ser, plaintiff's  prior  actual  possession,  if  he  had  such, 
will  prevail.  On  the  other  hand,  if  the  plaintiff  was 
not  in  the  actual  possession  at  the  time  the  defendant 
took  possession  under  the  quitclaim  deed,  •  ♦  ♦ 
then  he  (defendant)  was  not  a  naked  trespasser,  so  far 
as  the  plaintiff's  rights  are  concerned,  and  under  these 
circumstances  the  plaintiff  could  not  recover  on  prior 
possession  'yalone.  ♦  ♦  •  The  plaintiff  not  having 
the  legal  title,  it  required  actual  possession  of  the  lot 
by  him  to  render  the  entry  by  the  defendant  a  trespass." 

Again,  in  Bernhcim  v.  Norton^  103  Ala.  380, 15  South. 
822,  we  said:  "The  general  rule  is  that  in  ejectmeent 
the  plaintiff  must  recover  on  the  strength  of  his  legal 
title,  and  not  on  the  weakness  of  his  adversary's  title. 
To  this  general  rule  there  is  an  exception,  that  prior 
possession  is  suiBcient  to  maintain  the  action  against  a 
mere  trespasser;  but  this  exception  does  not  extend  as 
against  a  person  in  possession,  claiming  in  his  own 
right  under  color  of  title. — finedecor  v.  Freeman^  71 
Ala.  140;  Ouilmartin  v.  Wood,  76  Ala.  204;  Lucy  v, 
Tenn.  d  Coosa  R.  R,  Co,,  92  Ala.  246,  8  South.  806; 
Stephenson  v.  Reeves,  92  Ala.  582,  8  South.  695;  Jerm- 
gan  i\  Flowers,  94  Ala.  508,  10  South  437.  We  are  of 
the  opinion  that,  if  the  evidence  offered  by  Bernheim  & 
Co.,  had  been  admitted,  its  tendency  was  to  show  that 
this  possession  was  under  color  of  title  and  claim,  and 
that  they  were  not  mere  trespassers.  It  was  offered  for 
this  purpose,  so  that  they  might  set  up  the  ontstnndin.s: 
legal  title  in  Witter." 
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These  quotations  are  supported  by  a  number  of  deci- 
sions of  this  court: — Hallett  v.  Eslava,  2  Stew.  115; 
a  moot  V,  Lecatty  1  Stew.  590;  Eakin  v.  Brewer,  60  Ala. 
579 ;  Russell  v.  Irwin,  38  Ala.  44 ;  Dothard  v.  Denson,  72 
Ala.  544 ;  Crosby  r.  Pridgen,  76  Ala.  385 ;  Green  v.  Jor- 
dan, 83  Ala.  220,  3  South.  513,  3  Am.  St.  Rep.  711; 
Ware  v.  Dewberry,  84  Ala.  568,  4  South.  404;  L.  d  N. 
R.  R.  V,  Philyaw,  88  Ala.  264,  167,  6  South.  837;  Steph- 
enson V.  Reeves,  92  Ala.  582,  8  South.  695.  According 
to  my  view,  our  cases,  when  properly  understood,  are 
uniform  to  the  conclusion  that  bare  prior  possession  is 
title  against  a  mere  trespasser,  but  not  against  one  un- 
der claim  and  color  of  title. — In  Bemheim  v.  Horton, 
103  Ala.  384,  15  South.  823,  the  express  words  of  the 
court  are:  ^'Previous  possession  ♦  ♦  ♦  does  not 
authorize  a  recovery  in  ejectment,  except  as  against  a 
bare  trespasser."  The  case  of  Alexander  v.  Savage,  90 
Ala.  383,  8  South.  93,  is  also  a  case  directly  in  point,  for 
we  there  held  that,  the  defendant  not  having  been  shown 
to  be  a  bare  trespasser,  the  question  was  purely  one  of 
title. 

This  rule  of  our  court  is  fully  supported  by  the  deci- 
sions of  the  Supreme  Court  of  the  United  States. — In 
Christy  v.  Scott,  14  How.  292,  14  L.  Ed.  422,  it  is  said: 
"He  shows  no  title  whatever  in  himself.  But  a  mere  in- 
truder cannot  enter  on  a  person  actually  seised,  and 
eject  him,  and  then  question  his  title,  or  set  up  an  out- 
standing title  in  another.  The  maxim  that  a  plaintiff 
must  recover  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  the  defendant's,  is  applicable  to  all 
actions  for  tlu*  recovery  of  property.  But,  if  the  plain- 
tiff had  actual  prior  possession  of  the  land,  this  is  strong 
enough  to  enable  him  to  recover  it  from  a  mere  trespas- 
ser, who  entered  without  any  title." — In  Sabariego  v. 
Mauenrl\  124  \\  S.  297,  8  Sup.  Ot.  480,  31  L.  Ed.  430, 
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the  court  said :  "This  rule  is  founded  upon  the  presump- 
tion that  every  possession  peaceably  acquired  is  lawful, 
and  is  sustained  by  the  policy  of  protecting  the  public 
peace  against  violence  and  disorder.  But,  as  it  is  in- 
tended to  prevent  and  redress  trespasses  and  wrongs, 
it  is  limited  to  cases  where  the  defendants  are  trespas- 
sers and  wrongdoers.  It  is,  therefore,  qualified  in  its 
application  by  the  circumstances  which  constitute  the 
origin  of  the  adverse  possession  and  the  character  of  the 
claim  on  which  it  is  dependent.  It  does  not  extend  to 
cases  where  the  defendant  has  acquired  the  possession 
peaceably  and  in  good  faith,  under  color  of  title. — Lessee 
of  Fowler  t\  Whiteman,  2  Ohio  St.  270;  Drew  v.  Hwift. 
46  N.  Y.  204.  *  *  *  It  therefore  appears  that  pri- 
or possession  is  suflBcient  to  entitle  a  party  to  recover  in 
an  action  of  ejectment  only  against  a  mere  intruder  or 
wrongdoer,  or  a  person  subsequently  entering  without 
right."  And  in  Harvs  ik  Victoria,  169  U.  S.  316,  16  Sup. 
Ct.  287,  40  L.  Ed.  436,  it  is  said :  "The  elementary  rule 
is  that  one  must  recover  on  the  strength  of  his  own  and 
not  on  the  weakness  of  the  title  of  his  adversary;  but 
this  principle  is  subject  to  the  qualification  that  pos- 
session alone  is  adequate  as  against  a  mere  intruder  or 
trespasser,  without  even  color  of  title,  and  especially  so 
against  one  who  has  taken  possession  by  force  and  vio- 
lence. This  exception  is  based  upon  the  most  obvious 
conception  of  justice  and  good  conscience.  It  proceeds 
upon  the  theors*  that  a  mere  intruder  and  trespasser 
cannot  make  his  wrongdoing  successful  by  a^^sei^ting  a 
flaw  in  the  title  of  the  one  against  whom  the  wrong  has 
been  by  him  committed."  So,  also,  in  Bnrt  r.  Pnnjaud, 
99  IT.  S.  180,  182,  25  L.  Ed.  451,  it  was  said  by  Mr.  Jus- 
tice Miller,  expressing  the  opinion  of  the  court:  "In 
ejectment,  or  trespass  quare  clausum  fregit,  actual  pos- 
session of  the  land  by  the  plaintiff,  or  his  receipt  of  rent 
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therefor  prior  to  his  eviction,  is  prima  facie  evidence  of 
title,  on  which  he  can  recover  against  a  mere  trespas- 
ser. The  same  principle  was  enforced  in  Campbell  v. 
Rankin,  99  U.  S.  261,  262,  25  L.  Ed.  435,  and  applica- 
tion of  it  to  various  conditions  of  fact  is  shown  in  Ather- 
ton  V.  Fmvler,  96  U.  S.  279-287,  26  L.  Ed.  735,  and  Gla- 
cier Mining  Co.  v.  Willis,  127  U.  S.  471,  481,  8  Sup.  Ct. 
1217,  32  L.  Ed.  172." 

The  majority  opinion,  in  antagonism  to  the  many 
well-considered  earlier  and  later  decisions  cited  to  sup- 
port this  dissent,  relies  in  part  on  the  opinion  in  Ander- 
son V.  Melear,  56  Ala.  621,  in  which,  according  to  my 
view  and  understanding,  no  question  here  involved  was 
discussed,  or,  as  far  as  the  record  shows,  involved.  If 
the  great  judge  delivering  that  opinion  had  consider- 
ed any  point  now  before  us^  and  left  his  plainly  express- 
ed views,  there  would  be  reason  to  pause  and  consider 
well  before  adopting  with  confidence  an  argument  ap- 
posed to  them.  But  general  expressions,  having  a  wider 
sweep  than  necessary  for  the  case  under  consideration, 
should  not  be  accepted  as  the  judgment  of  the  court- 
That  opinion,  if  its  words  are  to  be  taken  without  limita- 
tion, would  permit  a  bare  trespasser  to  defend  under  a 
superior  outstanding  title,  which  no  one  can  doubt  is 
wrong.  It  does  not  appear  that  any  question  about  an 
outstanding  title  was  raised  in  that  case.  It  was  not 
shown  that  the  title  did  not  rest  with  the  prior  posses- 
sion, as  here,  or  that  Carlton's  possession  was 
under  color  of  title.  Judge  Stone  and  this  court 
then  can  no  more  be  held,  from  the  general  ex- 
pression in  that  case,  to  have  decided  that  a  de- 
fendant in  under  color  and  claim  of  title  on  a 
vacant  possession  could  not  put  plaintiff  to  proof  of  title, 
as  was  held  by  this  court  in  Alexander  v,  8a/oage,  90  Ala. 
383,  8  South.  93,  and  L,  &  N,  /?.  R.  v.  Philyato,  88  Ala. 
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264,  6  South.  837,  and  in  many  other  cases,  than  it  can 
be  said  he  and  this  court  held  that  a  bare  trespasser 
could  put  the  plaintiff  to  proof  of  title  more  than  a  prior 
possession,  as  we  have  often  held  he  could  not  do. 

That  there  are  other  cases  in  Alabama  which,  if  gen- 
eral words  are  construed  beyond  the  case  before  the 
court,  give  color  to  the  decision  of  the  majority,  may 
be  admitted ;  but,  when  subject  to  close  examination, 
it  will  be  found  that  not  one  disputes  the  authority  or 
principles  of  any  of  the  cases  I  have  cited.  What  is 
said  in  each  one  is  justified,  as  pointed  out  in  the  brief 
of  appellant's  counsel,  by  the  circumstances  of  the  parti- 
cular case,  witliout  calling  in  question  the  rule,  establish- 
ed by  the  authorities  I  have  referred  to,  that  "prior  pos- 
session is  sufficient  to  entitle  a  party  to  recover  in  an 
action  of  ejectment  only  against  a  mere  intruder  or 
wrongdoer." — Sahariego  v.  Maverick,  124  U.  S.  261,  8 
Sup.  Ct.  461,  31  L.  Ed.  430;  Bernhein  v,  Horton,  103 
Ala.  384,  15  South.  822;  L.  d  N.  R.  R.  v,  Phihjaw,  88 
Ala.  264,  6  South.  837;  Alexander  v.  Savage,  90  Ala. 
383,  8  South.  93. 

In  my  opinion,  the  judgment  of  the  trial  court  should 
be  reversed. 

McClellan.  J. — I  concur  in  the  views,  in  dissent,  of 
Denson^  J. 


Kyle,  €f  al.  v.  Slaugrhter. 

Ejectment. 

(E>ecided  Nov.  17,  1908.    Rehearing  denied  Jan.  14.  1909. 
48  South.  343.) 

Ejectment;  Evidence, — ^The  evidence  in  this  case  stated  and  ex- 
amined and  held  insufficient  to  sustain  the  defendant's  claim  that 
the  deed  made  to  her  grantor  contained  a  clause  providing  for  a 
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reversion  to  her  grantor  upon  the  death  of  another  grantee  of  her 
grantor,  which  deed  was  claimed  to  have  been  lost  or  destroyed. 

Appeal  from  Lee  Law  and  Equity  Court. 

Heard  before  Hon.  Albert  E.  Baenett. 

Ejectmenet  by  Emma  Kyle  and  others  against  Fran- 
cis E.  Slaughter.  Judgment  for  defendant,  and  plain- 
tiffs appeal,    lleversed  and  remanded. 

^Both  parties  claim  from  common  saurce;  plaintiffs  as 
the  hell's  at  law  of  P.  J.  Slaughter,  the  first  wife  of  A. 
H.  Slaughter,  now  decreased.  The  defendant  claims  un- 
der a  subsequent  deed  from  A.  H.  Slaughter,  and  assert 
that  the  first  d(^d  was  never  delivered,  and,  if  delivered, 
contained  the  following  clause.  ^'Provided,  in  case  I 
shall  outlive  said  P.  J.  Slaughter,  the  title  shall  revert 
back  to  me."  The  tendencies  of  the  evidence  as  to  these 
matters  sufficiently  appear  in  the  opinion.  Plaintiffs 
made  motion  in  the  lower  court  for  a  new  trial,  which 
was  refused,  and  they  assigned  this  as  one  of  the  errors, 
among  others. 

Geokge  p.  HaiuusoN;  for  appellant.  The  verdict 
should  have  been  set  aside  on  account  of  the  conduct  of 
a  brother  of  the  defendant  as  shown  by  the  record. — 
/i.  (;.  At.  cfe  B.  E.  II,  Co.  V.  Phillips,  98  Ala.  159;  John- 
Hon  V,  Will,  138  Mass.  79;  Johnson  v.  Root,  2  Cliff.  108; 
16  A.  &  E.  Ency  of  Law,  519.  The  verdict  was  clearly 
against  the  weight  of  the  evidence  and  should  be  set 
aside. — 14  Ency  P.  &  P.  776-  78,  and  authorities  there 
cited;  16  A.  &  E.  Ency  of  Law,  551  and  authorities  there 
cited. 

Barnks  &  1)1' KE^  for  appellee.  We  are  limited  on  this 
appeal  to  the  decision  of  whether  or  not  the  court  erred 
in  refusing  to  grant  a  new  trial. — Cohh  v,  Malone,  92 
Ahi.  630; . I/a.  Ry.  Co,  r.  Broirn.  129  Ala.  282.    Tbe  new 
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trial  was  properly  refused. — Anderson  v.  English,  121 
Ala.  272;  Davis  v.  Miller,  109  Ala.  589;  Terst  v,  O'Neal, 
198  Ala.  250;  B'ham  liy,  Co.  r.  Lind^ey,  140  Ala.  312; 
Taylor  V.  Corley,  113  Ala.  580;  Dillard  i\  t^araye,  98 
Ala.  598;  Lee  v.  DeBardleUen,  C.  iG  /.  Uo.,  102  Ala.  628; 
Ala.  Co.  V.  Broxojti,  129  Ala.  282 ;  Ho,  Ry.  Co.  v.  Burgess, 
143  Ala.  364;  Western  Ry.  of  Ala.  i?.  Cleghorn,  143  Ala. 
392. 

ANDEKSON,  J.— That  A.  11.  Slaughter  executed 
and  delivered  to  the  plaintiffs"  mother,  before  her  death, 
a  deed  to  the  property  involved,  there  can  be  little  or 
no  doubt.  Indee<l,  the  defendant  admits  this  fact  in  her 
evidence,  but  contends  that  said  deed  contained  a  rever- 
sionary clause,  in  case  of  the  death  of  the  first  Mrs. 
Slaughter,  the  gi*antee,  before  the  grantor.  It  is  true  this 
clause  is  testified  to  by  the  defendant,  who  is  more  large- 
ly interested  than  any  one  else;  but  she  is  contradict- 
wl  by  every  witness  who  knew  anything  about  the  deed, 
some  of  whom  are  absolutely  disinterested  and  are  not 
shown  to  be  even  related  to  any  of  the  parties.  Kennedy, 
the  draftsman  and  one  of  the  subscribing  witnesses,  was 
positive  that  the  deed  did  not  contain  the  clause  con- 
tended for  by  the  defendant.  Lockhart,  the  other  sub- 
scribing witness,  sajs  he  read  it  over  twice  and  it  con- 
taine<l  no  such  clause.  Mrs.  Kyle  testified  that  she  had 
read  the  deed  and  it  contained  no  such  clause.  True, 
Mi's.  Kyle  is  interested  in  the  suit;  but  her  interest  is 
not  near  ^o  great  as  that  of  the  defendant.  We  also  have 
evidence  by  Holly  and  ilrs.  Kyle  that  A.  II.  Slaughter 
set  up  no  claim  to  the  property  after  the  death  of  his 
former  wife,  except  a  life  estate  in  same  as  her  surviv- 
ing husband. 

Again  the  inquiry  arises:  If  the  deed  contained  the 
proviso  claimed,  why  did  A.  H.  Slaughter,  wlio  was  the 
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sole  beneficiary  under  said  proviso,  destroy  the  docu- 
ment upon  executing  the  deed  to  his  second  wife?  If 
the  deed  contained  this  clause,  its  preservation  by  A.  H. 
Slaughter  would  have  established  beyond  dispute  his 
title  to  the  property  and  his  right  to  convey  it  to  his  sec- 
ond wife.  Sane  and  reasonable  people  do  not,  as  a  rule, 
destroy  evidence  favorable  to  the  establishment  of  their 
own  title.  A  party  who  destroys  the  evidence  by  which 
his  claim  or  title  may  be  impeached  thereby  raises  a 
strong  presumption  against  the  validity  of  his  claim. — 
Greenleaf  on  Evidence,  §§  31,  37;  Thompson  v.  Thomp- 
son, 9  Ind.  323,  68  Am.  Dec.  638;  Jones  v.  Knanss,  31 
N.  J.  Eq.  609;  James  v.  Bion,  2  Sim.  &  Stu.  Eng.  600. 

We  fully  recognize  and  sanction  the  often-repeated 
rule  of  this  court :  "The  decision  of  the  trial  court,  re- 
fusing to  grant  a  new  trial  on  the  ground  of  insufficiency 
of  the  evidence,  or  that  the  verdict  is  contrary  to  the  evi- 
dence, will  not  be  reversed,  unless,  after  allowing  all 
reasonable  presumptions  in  favor  of  its  correctness,  the 
preponderance  of  the  evidence  against  the  verdict  is  so 
decided  as  to  clearly  convince  the  court  that  it  is  wrong 
and  unjust."  We  think  the  great  preponderance  of  evi- 
dence in  this  case  is  so  contrary  to  the  verdict  as  to  clear- 
ly convince  us  that  an  injustice  has  been  done  the  appel- 
lants, and  that  it  is  our  imperative  duty  to  revei*se  this 
cause  because  of  the  refusal  of  the  trial  court  to  grant 
a  new  trial. 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  Dowdbll  and  McClelian^  JJ.,  con- 
cur. 
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Mobile  ImproYement  &  Buildings  Co. 
V.  Stein. 

Forcible  Entry  and  Detainer. 

(Decided  Nov.  26,  1908.    Rehearing  denied  Jan.  14,  1909. 
48  South.  368.) 

Apical  and  Error;  Record;  Necessity  of  Separate  Transcripts 
and  Separate  Appeals, — ^Where  a  verdict  was  rendered  for  the  de- 
fendant in  each  case  and  plaintiff  appealed  and  brought  up  the  six 
Judgments  in  a  single  transcript,  although  the  citation  of  appeal  re- 
cited the  trial  of  the  cases,  the  judgment  for  defendant,  and  the  ap- 
plication by  and  allowance  of  an  appeal  to  plaintiff  in  each  case,  an 
agreement  by  the  parties  that  the  six  separate  actions  involving  the 
same  facts  should  be  tried  at  the  same  time  before  the  same  jury, 
and  that  a  separate  verdict  should  be  rendered  in  each  case,  and  that 
all  exceptions  taken  should  be  considered  as  taken  in  each  case,  as 
far  as  i>ossibIe,  and  If  a  similar  verdict  is  rendered  in  each  case,  the 
losing  party  might  appeal  all  the  cases  in  one  transcript  and  on  one 
bill  of  exceptions,  so  that  all  questions  could  be  considered  so  far  as 
possible  on  one  appeal,  did  not  amount  to  a  consolidation  of  the 
actions,  and  the  parties  could  not  stipulate  to  bring  up  the  six  judg- 
ments in  one  transcript,  a  separate  transcript  being  essential  to  each 
appeal ;  the  result  is  that  the  appeal  will  be  dismissed. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Brown. 

The  Mobile  Improvement  &  Building  Company  sued 
Louis  Stein  in  six  actions  of  forcible  entry  and  de- 
tainer. From  a  judgment  for  defendant  in  each  action, 
this  single  appeal  is  prosecuted.    Appeal  dismissed. 

Shelton  Sims,  and  J.  H.  Wbbb^  for  appellant.  Coun- 
sel discuss  questions  raised  by  the  assignments  of  error 
with  citation  of  authority,  but  do  not  discuss  the  ques- 
tion decided. 

L.  H.  &  E.  W.  Faith^  for  appellee.  Counsel  insist  that 
the  court  cannot  entertain  such  an  appeal  as  is  present- 
ed by  this  record. — Shranton,  et  ah  v.  Ballard^  04  Ala. 
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402 ;  Chapnum  v.  Taylar^  55  N.  E.  1003.  Counsel  discuss 
the  assignments  of  error  with  citation  of  authority  but 
it  is  not  deemed  necessary  to  set  them  out 

DENSON,  J.— The  plaintiff  (appellant)  brought  six 
several  actions  of  forcible  entry  and  detainer  against  the 
same  defendant  to  recover  as  many  distinct  parcels  of 
land.  In  accordance  with  sections  2147-2149  of  the  Code 
of  1896,  on  the  application  of  the  defendant  all  of  said 
causes  were  removed  into  the  circuit  court.  In  that 
court  they  were  numbered  11,488,  11,489,  11,490, 11,491, 
11,492,  and  11,493,  respectively.  Verdict  and  judgment 
were  rendered  in  each  of  said  causes  for  the  defendant. 
The  plaintiff  has  appealed,  and  presents  all  of  said  judg- 
ments for  review  in  a  single  transcript 

The  point  is  here  made  by  the  appellee  "that  neither 
the  law  nor  the  practice  in  this  court  allows  of  this 
court's  entertaining  an  appeal  such  as  is  presented  by 
this  record."  In  other  words,  it  is  insisted  that  six  differ- 
ent causes  cannot  be  presented  for  review  in  one  trans- 
cript The  record  fails  to  disclose  that  the  actions  were 
consolidated  in  the  circuit  court,  as  might  have  been 
done  according  to  section  3318  of  the  Code  of  1896,  in 
which  event  only  one  judgment  would  have  been  render- 
ed. The  bill  of  exceptions,  however,  contains  the  follow- 
ing recitals :  "Case  11,488  was  called  for  trial,  and  there 
being  five  other  cases,  numbered,  respectively  11,489, 
11,490,  11,491,  ll,492,and  11,493,  between  the  same  par- 
ties  set  for  the  same  day,  said  six  cases  being  for  cer- 
tain lots  in  six  separate  squares  of  land,  and  the  facts  in 
each  case  being  practically  the  same,  the  attorneys  of 
record  for  the  parties  to  said  suit  agreed  in  open  court, 
which  said  agreement  was  afterwards  reduced  to  writ- 
ing, signed  by  said  attorneys  of  record  for  the  parties, 
and  filed  in  open  court,  that  all  of  said  cases  should  be 
tried  at  the  same  time  before  the  same  jury,  and  that 
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said  jury  should  render  a  separate  verdict  in  each  case; 
that  all  exceptions  taken,  as  far  as  practicable,  be  consid- 
ered as  taken  in  each  case^  and  that,  in  case  of  a  similar 
verdict  being  rendered  in  each  of  said  cases,  the  losing 
party  might  take  all  of  said  cases  to  the  Supreme  Court 
in  one  transcript  and  on  one  bill  of  exceptions,  made  so 
as  to  cover  all  of  said  cases ;  and  that  the  successful  party 
in  said  suits  should  have  the  privilege,  in  case  of  an  ap- 
peal to  the  Supreme  Court,  of  cross-assigning  errors,  so 
that  all  questions  liable  to  arise  on  the  subsequent  trial 
of  said  cases  might  be  settled  .as  far  as  possible  on  one 
appeal."  The  citation  of  appeal  reads :  "Whereas,  at  a 
term  of  the  circuit  court  of  Mobile  county  held  on  the 
fourth  Monday  after  the  fourth  Monday  in  March, 
1906,  in  those  certain  causes  numbered  11,488,  11,489, 
11,490,  11,491,  11,492,  and  11,493,  in  said  court  wherein 
Mobile  Improvement  &  Building  Company  was  plaintiff 
and  Louis  Stein  was  defendant,  a  judgment  was  render- 
ed against  said  Mobile  Improvement  &  Building  Com- 
pany, and  to  reverse  this  judgment  the  said  Mobile  Im- 
provement &  Building  Company  has  on  this  day  applied 
for  and  obtained  from  this  oflBce  on  appeal  returnable 
to  the  present  term  of  the  Supreme  Court,"  etc.  The 
bond  for  costs  and  the  certificate  of  appeal,  in  respect 
to  the  recitals,  are  in  keeping  with  the  foregoing  re- 
citals of  the  citation. 

In  De  Sylva  v,  Henry ^  4  Stew.  &  P.  409,  two  suits  had 
been  brought  by  the  plaintiff  against  the  defendant  be- 
fore a  justice  of  the  peace;  judgment  in  each  case  being 
awarded  by  the  justice  in  favor  of  plaintiff.  An  appeal 
was  taken  in  each  case  to  the  circuit  court.  The  judg- 
ment of  the  justice  of  the  peace  was  reversed  in  both 
cases,  and  judgment  given  for  the  defendant.  There  was 
no  order  for  a  consolidation  of  the  two  suits,  but  the 
two  were  disposed  of  in  the  circuit  court  severally.    The 
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plaintiff  embraced  both  cases  in  one  writ  of  error,  and 
brought  both  judgments  to  this  court  for  review.  In 
disposing  of  the  case  this  court  said :  "Perhaps,  on  mo- 
tion of  the  defendant,  the  circuit  court  would  have  con- 
solidated the  two  suits.  But  surely  it  is  not  within  the 
power  of  the  plaintiffs  in*  error  to  do  so  by  embracing 
them  in  one  writ.  The  writ  of  error  must  be  dismissed." 
— Smith  V.  Hearne,  2  Stew.  169.  In  Scranton  v.  Bal- 
lard, 64  Ala.  402,  it  was  held  that  two  distinct  final  judg- 
ments, each  of  which  would  support  an  appeal,  could 
not  be  united  in  one  appeal,  with  errors  assigned  on  each. 
In  Cauley  v.  PittHhurg,  etc.,  Co.,  95  Pa.  398,  40  Am.  Rep. 
664,  666,  two  cases  were  embraced  in  a  single  writ  of 
error.  The  court,  speaking  to  this  pointy  said :  "We 
notice  that  one  writ  of  error  has  been  taken  to  the  two 
cases.  There  is  no  authority  for  this.  It  is  a  practice 
that  we  will  not  encourage.  Besides,  the  common  wealth 
loses  the  tax  upon  one  writ.  There  should  have  been  a 
separate  writ  of  error  to  bring  up  each  case."  The  writ 
was  quashed.  Elliott,  in  his  work  on  Appellate  Pro- 
cedure, at  section  197,  says :  "The  rule  that  a  trans- 
cript must  cover  one  case  and  be  complete  in  itself  for- 
bids that  several  cases  should  be  included  in  the  same 
transcript." — Rich  v.  Starhuck,  45  Ind.  310;  Roach  v. 
Baker,  145  Ind.  330,  43  N.  E.  932,  44  N.  E,  303;  Harris 
V.  Harris,  3  R.  I.  538;  Hollohan  v.  McLean  (Pa.)  1 
Wkly.  Notec  Cas.  262.— In  2  Cyc.  p.  531,  the  law  is 
stated  thus:  "Two  separate  and  distinct  causes,  which 
have  not  been  consolidated  in  the  trial  court,  cannot  be 
brought  up  for  appellate  review  by  one  appeal  or  writ 
of  error." 

On.  the  foregoing  authorities  and  considerations,  it 
seems  that  the  contention  of  the  appellee  should  pre- 
vail, and  the  appeal  be  dismissed.  This  would  be  per- 
fectly clear,  but  for  the  recitals  in  the  bill  of  exceptions 
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in  respect  to  the  agreement  of  cocunsel.  The  question 
then,  is :  Can  the  general  rule  that  two  or  more  distinct 
causes  cannot  be  presented  for  review  in  a  single  tran- 
script be  obviated  or  set  aside  by  such  an  agreement? 
We  think  not.  First,  it  is  manifest  that  the  agreement 
is  not  equivalent  to  statutory  consolidation,  for  the 
reason  that,  when  statutory  consolidation  is  resorted  to, 
only  one  judgment  is  rendered,  and  all  questions  pre- 
sented for  review  on  appeal  relate  to  the  one  judgment; 
second,  to  encourage  such  agreements  would  be  to  un- 
bridle litigants  in  the  virtual  establishment  of  rules  of 
procedure  in  this  court,  and  it  may  be  readily  seen  that 
utmost  confusion  might  follow  sucth  a  practice.  This 
may  be  readily  demonstrated  by  an  inspection  of  the 
present  record.  Other  good  reasons  might  be  assigned 
for  our  conclusions,  but  we  forbear. 

It  follows,  from  the  foregoing,  that  the  court  cannot 
consider  the  errors  assigned;  and  the  appeal  will  be  dis- 
missed. 

Appeal  dismissed. 

Tyson,  C.  J.,  and  Simpson  and  McClellan,  J  J.,  con- 
cur. 


Town  of  Cottonwood,  et  a1.^  v.  H.  M. 
Austin  &  Co. 

Detinue, 

(Decided  Nov.  10,  lOOS.     Rehearing  deiiietl  Jan.  14,  1000 
48  South.  345.) 

1.  Conf rants:  Illegal  Cmitracfs:  Release. — ^The  law  will  neither  aid 
in  enforcing  the  contract  when  executory  nor  rescind  it  and  recover 
back  the  consideration  when  executed,  but  will  leave  all  parties  to 
an  illegal  contract  where  it  finds  them. 
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2.  Intoxicating  Liquors;  Illegal  Sale;  Rights  of  Seller.— Where  the 
statute  provides  that  the  dispeniser  shall  huy  and  sell  liquors  for 
cash  only,  and  a  pale  is  made  to  the  town  or  dispenser  on  account, 
with  the  provision  that  any  part  of  the  liquor  unsold  or  not  paid  for 
may  be  returned  by  the  dispensary  and  be  a  credit  to  that  extent  on 
the  account,  the  contract  is  illegal  and  the  liquors  delivered  under  it 
cannot  be  recovered  by  the  seller  in  detinue. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearcb. 

Action  by  H.  M.  Austion  &  Co.,  a{2:ainst  the  Town  of 
Cottonwood  and  others.  From,  a  judj?ment  for  plain- 
tiflFs,  defendants  appeal.    Reversed  and  remanded, 

Espy  &  Farmer,  for  appellant.  The  town  could  in  no 
wise  be  held  liable  for  the  price  of  the  whisky  sold. — 
Rlnthcnthal  &  Bickert  v.  Town  of  JJeadlandy  132  Ala. 
249.  The  sale  by  the  appellee  to  the  town  was  an  execut- 
ed contract,  the  legal  effect  of  which  was  to  vest  title  in 
the  town  to  the  property. — Blaxak. .  et  al.  v.  Oliver^  1 
Ala.  449.  The  sale  wa.s  made  in  violation  of  law,  and 
the  court  will  leave  the  parties  where  it  finds  them. — 
Jfosrhil  r.  Harrisov,  8  Port.  351 ;  Wjfndham  v.  Childress, 
7  Ala,  357:  WaJkrr  v.  Greqory,  36  Ala.  180;  Morris  v. 
Hall  41  Ala.  510;  Thornhill  v,  O'Rear,  108  Ala.  229; 
Cranor  Co,  v.  Miller,  147  Ala.  272. 

Wir>«i0N  &  Martin,  for  appellee.  Counsel  insist  that 
the  plaintiff  could  not  maintain  an  action  to  recover  the 
ajjr<^  price  of  the  iroods,  or  an  action  for  money  had 
and  received,  and  cite  BlvtlwnthaL  et  al.  r.  Toton  of 
ffeadlavd.  132  Ala.  249.  They  insist  that  the  contract  of 
sale  was  absolutely  void ;  incapable  of  ratification,  and 
that  no  title  passed  out  of  the  plaintiff  or  into  the  de- 
fendaiit:  and  plaintiff  never  havino:  parted  with  title 
to  the  propertv.  and  the  defendant  never  havinor  perform 
ed  its  part  of  the  contract,  plaintiff  could  maintain  its 
action  for  the  recovery  of  the  property,  and  that  such 
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action  would  not  be  founded  upon  an  illegal  contract. — 
Martin  v.  Hodge ^  47  Ark.  378;  Tucker  v.  Mowrey,  12 
Mich.  378;  Win  field  v.  Dodge,  45  Mich.  355;  Dodsofi  v. 
Harrisy  10  Ala.  566;  Strauss  v.  Schah,  104  Ala.  669; 
Morris  v.  Hall,  41  Ala.  510.  It  is  well  settled  that  the 
plaintiff  may  recover  if  he  can  make  out  his  case  witB- 
out  havinsf  to  prove  the  illegal  contract. — Wooden  v. 
ShotwcU,  23  N.  J.  L.  465;  Martin  r.  Hodge,  47  Ark.  378, 
supra;  Allehach  v.  Godshalk,  116  Pa.  St.  325;  Dodson  v. 
Harris^  10  Ala.  566  supra;  Strauss  v.  Schicah,  104  Ala. 
669,  supra,  and  cases  there  cited;  Ladd  v,  Rogers^  11 
Allen,  (Mass.)  209;  Tucker  v.  Mowrey,  12  Mich.  378, 
supra ;  Winfield  v.  Dodge,  45  Mich.  355,  supra. 

McCLELLAN,  J.-;— Action  of  detinue  by  appellees 
against  appellants  to  recover  discribed  kinds  of  intoxi- 
cating liquors.  The  facts,  as  necessary  to  be  here  stated, 
shown  by  the  bill  of  exceptions,  were  that  the  town  of 
Cottonwood,  through  its  mayor  and  council,  composed 
of  the  persons  name<l  as  defendants  along  with  the  cor- 
porate entity,  was  engaged  in  the  conduct  of  a  dispen- 
sary ;  that  one  of  the  provisions  of  the  act  authorizing 
such  enterprise  was  that  "the  dispenser  shall  buy  and 
sell  (spirituous,  vinous  and  malt  liquors)  for  cash  only ;" 
That  the  plaintiff,  on  the  11th  day  of  May,  1907,  "sold 
the  Cottonwood  '"Dispensary  (1.  e.,  the  municipality) 
1635.54  worth  of  whisky  and  beer,  which  was  shipped 
in  diflferent  lots,  May  17th,  18th  and  27th,  and  June  29th, 
and  charged  the  same  to  it  on  account ;  ♦  ♦  *  that 
said  town  of  Cottonwood,  through  and  by  its  mayor  and 
its  said  coundlmen,  ♦  ♦  ♦  bought  in  the  month  of 
May  the  sum  of  f635.54  worth  of  liquor  from  plaintiff 
on  nccount,  mfh  the  und4*r standing  that  if  any  part  of 
said  goods  irere  not  sold,  or  were  not  paid  for,  the  dis- 
pensarj/  might  return  them  and  claim  credit  to  that  ex- 
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tent  (italics  supplied);  ♦  ♦  ♦  that  when  said  dis- 
pensary was  closed  down  in  July,  1907,  it  had  on  hand 
and  undisposed  of  ^^375.86  worth  of  whisky  and  other 
stuff  embraced  in  the  sale  by  the  plaintiff  to  the  dis- 
pensary in  said  sale  in  May,  1907;  ♦  ♦  ♦  that  the 
Hems  of  «:oods  sued  for  and  embraced  in  the  complaint 
of  (in)  this  suit  were  items:  embraced  in  the  sale  by 
plaintiff  to  the  said  Cottonwood  Dispensary  in  the  sale 
in  May,  1907;  ♦  ♦  ♦  that  the  goods  sued  for  were 
worth  the  sum  of  f  375.86 ;  that  the  property  was  in  the 
possession  of  defendant  when  this  suit  was  brought."  It 
also  appears  from  the  bill  that  a  part  of  the  aggregate 
purchase  price  for  the  liquors  so  sold  and  bought  in 
May,  1907,  was  paid  to  plaintiff  by  the  municipality. 
In  Bhithenthal  d  BicJcert  v.  T(yirn  of  Headland,  132 
Ala.  249,  31  South.  87,  90  Am.  St.  Rep.  904,  where  the 
action  was  for  money  had  and  received — an  action  equit- 
able in  nature — to  recover  the  proceeds  of  sales  of  liq- 
uors to  the  municipality,  which  liquors  had  been  de- 
livered to  the  municipality  by  the  plaintiffs  a«  upon  an 
attempted  contract  of  purchase  of  said  liquors  by  the 
mimicipality  from  the  plaintiffs  on  a  credit,  in  viola- 
tion of  the  provision  of  the  authorizing  act  that  forbade 
sales  and  purchases  otherwise  than  for  ca?h,  this  court 
ruled  that  such  attempted  undertaking  was  void,  be- 
cause prohibited  by  law,  not  merely  ultra  vires,  and  that 
the  courts  could  not  be  availed  of,  in  any  way,  to  relieve 
either  of  the  parties  in  pari  delicto.  The  principle  an- 
nounced and  enforced  in  the  case  of  Bliithrnth<il  <f  Bick- 
rrt  r.  Toirv  of  Headland  is  decisive  of  this  appeal.  This 
principle  has  been  stated  in  varying  form«  by  this  court. 
In  Clarlx  r,  Colbert,  67  Ala.,  at  page  96,  it  is  thus  stated : 
"That  the  law  will  leave  all  who  share  in  the  smilt  of  an 
illegral  or  immoral  transaction  where  it  finds  them,  and 
will  neither  lend  its  aid  to  enforce  the  contract  while 
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executory,  nor  to  rescind  it  and  recover  back  the  consid- 
eration when  executed."  In  Hill  v.  Freeman^  73  Ala. 
at  page  201,  49  Am.  Eep.  48,  the  principle  is  thus  stated : 

"*  *  *  Where  a  contract,  based  on  a  consideration 
contrary  to  law,  immoral,  or  opposed  to  public  policy, 
has  been  fully  and  voluntarily  executed,  if  the  parties 
are  in  pari  delicto,  the  courts  will  not  interfere  to  dis- 
turb the  acquired  rights  of  either  at  the  instance  of  the 
other.  The  result  is  the  same  as  if  the  contract  had 
originally  been  legal  and  valid,  and  neither  can  recov- 
er the  consideration  which  he  has  thus  voluntarily  part- 
ed with."  In  Thornhill  v,  O'Rear^  108  Ala,,  at  page  301, 
19  South.,  at  page  382  (31  L.  R.  A.  792) ,  it  is  said :  "All 
the  decisions  of  this  court  are  in  line  with  these  authori- 
ties, holding,  as  to  suits  upon  executory  contracts  found- 
ed upon  immoral  or  illegal  considerations,  they  may  al- 
ways be  defended  on  the  ground  of  their  invalidity,  but 
that  when  executed,  unless  controlled  by  statute  to  the 
contrary,  the  law  will  not  interfere  at  the  instance  of 
either  party  to  undo  that  which  it  was  originally  em- 
ployed to  do,  for  the  reason  that,  being  equally  at  fault, 
the  law  will  help  neither." — Long  v.  Railroad,  91  Ala. 
522,  8  South.  706,  24  Am.  St.  Rep.  931. 

From  the  elaborate  quotation  made  from  the  bill,  and 
there  was  no  conflict  in  the  testimony,  it  is  seen  that  in 
the  eyes  of  the  law  both  the  buyer  and  the  seller  of  the 
liquors  sought  to  be  recovered  were  in  pari  delicto  in 
respect  of  the  prohibition,  expressed  in  the  enactment, 
against  the  purchase  of  liquors  except  "for  cash 
only."  In  the  very  process  of  the  dealing  involved 
this  prohibition  was  violated.  In  order  for  theplain- 
tifl's  to  recover  in  this  action,  it  was  essential 
that  they  trace  their  alleged  right  to  retake  the 
liquors,  voluntarily  delivered  by  them  to  the  buyer, 
through     the     stated     violation     of    the     prohibition 
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against  a  purchase  on  a  credit. — Clark  v,  Colbert, 
67  Ala.  94.  Having  voluntarily  and  in  violation  of  the 
provision  placed  these  chattels  in  another's  possession 
and  power,  the  courts  will  not  lend  themselves  to  the 
plaintiffs'  relief.  That  this  contract  was  executed  there 
can  be  no  doubt.  Nothing  remained  but  to  pay  the  price 
agreed  upon,  and  this  payment  was  not  executed  upon 
delivery  of  the  chattels,  but  was  in  fact  avoiding  the  con- 
tract under  the  letter  of  the  prohibition  quoted,  on  cred- 
it. The  price  of  the  liquors  was  agreed  on  and  the 
liquors  were  delivered  "with  the  understanding  that  if 
any  part  of  said  goods  were  not  sold,  or  were  not  paid 
for,  the  dispensary  might  return  them  and  claim  credit 
to  that  extent."  In  Allen  v.  Mdury,  66  Ala.,  at  page  17, 
an  announcement  approvingly  quoted  in  Foley  v.  Fel- 
rath,  98  Ala,  176,  13  South.  485,  39  Am.  St.  Rep.  39,  it 
is  said :  "Where,  however,  goods  are  sold  and  delivered, 
the  terms  of  sale  being  specified,  and  the  vendee  reserves 
the  right  to  reject  or  return,  the  title  passes,  liable  to 
be  divested  by  the  exercise  of  the  option  to  rescind,  ex- 
pressed within  a  reasonable  time."  The  option  reserved 
by  the  municipality  in  this  instance  was,  not  to  rescind 
pro  tanto  the  contract,  operating  thereby  to  reinvest  the 
seller  with  the  title  to  the  chatties  not  sold  or  paid  for, 
but  to  return  the  property  as  that  of  the  municipality, 
and  thereby  secure  credit,  payment  protanto,  on  the  in- 
debtedness attempted  to  be  created  by  the  May,  1907, 
dealing  between  the  parties. 

We  pretermit  consideration  of  a  preliminary  question, 
not  necessary,  in  the  light  of  the  views  expressed,  to  be 
decided.  The  judcrment  is  accordingly  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

DowDELL,  Simpson,  and  Anderson,  JJ.,  concur. 
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Pruett  V.  Gunn. 

Detinue. 
(Decided  Jan.  13,  1909.    48  South.  492.) 

1.  Detinue;  Defenses, — ^The  gist  of  detinue  is  the  tortious  detention 
of  personal  property,  not  the  original  caption;  hence.  It  is  a  good 
defense  to  an  action  of  detinue  that  the  proper^  sought  to  be  recov- 
ered was  held  under  an  execution  levied  thereon,  notwithstanding 
the  taking  was  by  a  third  person  without  the  levying  officer's  consent, 
and  may  have  been  tortious. 

2.  Same;  Evidence;  Admissibility, — The  execution  issued  against  a 
third  person,  and  levied  upon  a  horse  as  the  property  of  such  third 
person  was  competent  evidence  to  be  Introduced,  where  there  was 
evidence  tending  to  show  that  the  horse  really  belonged  to  such  third 
person,  and  that  the  plaintiff  was  holding  the  horsee  for  the  pur- 
pose of  defrauding  the  creditor  of  such  third  person,  the  action  of 
detinue  being  against  the  constable  making  the  levy. 

Appeal  from  Goosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewer. 

Detinue  by  W.  C.  Qunn  against  F.  M.  Pruett,  to  re- 
cover a  horse.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

D.  H.  Riddle,  for  appellant.  Great  latitude  should 
have  been  allowed  on  cross  exomination  to  establish  the 
fraud  in  the  effort  to  defeat  the  execution. — Patterson  v. 
The  State,  47  South.  52.  It  was  competent  to  show  that 
J.  W.  Gunn  was  insolvent. — Baker  v.  Cotney,  43  South. 
786.  Under  section  1013,  Code  1896,  the  property  would 
have  been  liable  for  the  indebtedness  created  by  J.  W. 
Gunn,  and  'this  evidence  is  clearly  competent. — Mat- 
theirs  r.  Fnrman,  143  Ala.  558;  Carr  v.  Lester,  90  Ala. 
349;  Cornett  r.  Sffot/f,  10  Ala.  796.  The  contents  of  the 
execution  was  admissible. — Prvett  r.  Gunn,  44  South. 
569.  The  officer  had  the  riffht  to  put  correct  returns  on 
the  execution. — Hodges  v.  Lairdj  10  Ala,  678 ;  Oovemor 
V,  Bankcroft,  16  Ala.  605, 
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Lackey  &  Bridges^  for  appellee.  A  defendant  when 
sued  in  detinue  or  trover  cannot  show  an  outstanding 
title  in  a  third  person  with  whom  he  does  not  connect 
himself  and  such  title  is  no  defense  to  the  action. — 
Mitchell  V.  Thomas,  114  Ala.  459;  Forn  v.  Kemp,  98  Ala, 
417.  A  constable  having  at  common  law  no  civil  juris- 
diction, or  authority  to  act  in  civil  causes,  can  do  only 
such  acts  and  exercises  only  such  authority  in  civil  mat- 
ters as  the  statute  authorizes. — Taylor  v.  Woods,  52  Ala. 
474 ;  Murphee  on  Sheriffs  Sec.  1121 ;  22  Am.  and  Eng. 
Enc.  ofLaw  (1st  Ed.)  567-565.  When  a  defendant  in 
aetion  of  detinue  or  trover  has  tortiously  obtained  pos- 
session of  property  he  cannot  in  defense  of  the  action 
or  in  mitigation  of  damages  set  up  any  right  or  title 
to  the  property. — East  v,  Pace^  57  Ala.  521 ;  Folmar  <6 
Sons  V.  Copeland  &  Brantley,  57  Ala.  588;  Dean  &  King 
V.  Elyton  Land  Co.,  113  Ala.  276.  The  allowance  of  ap- 
plication to  amend  an  officer's  return  of  process  is  with- 
in the  sound  discretion  of  the  court  and  is  not  subject  to 
review. — Watkins  et  ah  v.  Oale,  4  Ala.  153 ;  22  Am.  and 
Eng.  Enc.  of  Law(  1st  Ed.)  200. 

ANDERSON,  J.— The  plaintiff  oflFered  evidence  of 
his  possession  and  title  to  the  horse  and  that  the  de- 
fendant was  in  possession  at  the  commencement  of  the 
suit.  The  defendant  attempted  to  justify  the  detention 
by  showing  that  he  held  the  horse,  under  the  levy  of  an 
execution,  held  by  him  as  constable  against  the  plain- 
tiff's father,  Jack  flunn,  and  that  the  horse  wa?  the  prop- 
erty of  said  Jack  Ounn.  "The  gist  of  the  action  of  de- 
tinue is  the  wronirful  or  tortious  detention  of  the  prop- 
erty, not  the  original  caption,  and  it  is  regarded  as 
wholly  unimportant  whether  the  defendant's  pos.session 
was  acquired  by  bailment  or  trespass." — Oliver  r.  Mr- 
Clellan,  21  Ala.  675:  Salter  r.  Pearce,  4  Ala.  669,'    Con- 
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ceding  therefore,  without  deciding,  that  the  taJdng  by 
Darden  and  Riddle  of  the  horse  from  the  lot,  whether 
with  or  without  the  knowledge  and  consent  of  the  defend- 
ant, Pruett,  was  tortious,  yet  he  seized  the  horse  under 
the  execution  after  it  had  been  taken  to  Goodwater  and 
detains  his  thereunder,  and  if  the  execution  was  valid 
and  the  horse  belonged  to  the  defendant,  under  said 
execution,  and  not  to  the  plaintiff,  the  detention  thereun- 
der was  rightful,  and  should  defeat  plaintiflE's  recovery 
in  this  action  of  detinue.  As  there  was  proof  admitted 
aj3  well  as  other  evidence  offered,  and  improperly  exclud- 
ed, tending  to  show  that  the  horse,  in  fact,  belonged  to 
Jack  Gunn,  and  that  the  plaintiff  merely  held  him  as  a 
man  of  straw  and  for  the  purpose  of  defrauding  his 
father's  creditors,  the  trial  court  erred  in  excluding  the 
execution  as  evidence.  It  was  a  question  for  the  jury  as 
to  whether  or  not  the  horse  really  belonged  to  the  plain- 
tiff or  his  father,  and  if  it  belonged  to  the  father  the  de- 
fendant had  the  right  to  retain  it  under  said  execution. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

Haralson^  Simpson^  and  Dbnson,  JJ.,  concur. 


City  of  Mobile  v.  Factors  &  Traders 
Ins.  Co. 

Action  to  Recover  Tdxes. 

(Decided  Nov.  19,  1908.    Rehearing  denied  Jan.  14,  1909. 
48  South.  342.) 

1.  Municipal  Corporations;  Taxes;  Actions  to  Recover;  Complaint, 
— A  complaint  which  alleges  that  the  plaintiff  claims  of  the  de- 
fendant a  sum  certain  being  the  taxes  due  and  unpaid  upon  the  as- 
sessment and  levy  of  said  taxes  duly  made  by  the  proper  authority 
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of  the  city ;  *  *  *  said  tax  levy  being  made  on  a  named  date  on  named 
property  in  the  city  owned  by  the  defendant  and  duly  assessed  in 
a  named  sum,  is  sufficient  and  good  against  demurrer. 

2.  Same;  Organization;  Statutes. — By  the  terms  of  the  act,  the 
municipal  code  act  (General  Acts  1907,  page  790)  did  not  become 
effective  until  September  1908,  except  in  such  municipalities  as 
availed  themselves  of  section  199,  of  said  act;  and  the  city  of  Mo- 
bile not  having  availed  itself  of  the  provisions  of  that  section  said 
act  was  not  operative  therein  and  taxes  were  properly  assessed  and 
levied  under  the  charter  of  the  city  enacted  in  1901. 

m 

Appeal  from  Mobile  City  Court. 

Heard  before  Hon.  O.  J.  Sbmmes. 

Action  by  the  City  of  Mobile  against  the  Factors'  & 
Traders'  Insurance  Company  to  recover  city  taxes. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

The  complaint  is  as  follows:  "The  city  of  Mobile, 
a  municipal  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Alabama,  claims 
of  defendant,  the  Factors'  &  Traders'  Insurance  Com- 
pany, existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Alabama,  four  hundred  and  twenty  dollars  and 
eleven  cents  ($420.11),  being  the  taxes  due  and  unpaid 
upon  the  assessment  and  levy  of  said  taxes  duly  made  by 
the  proper  authority  of  the  city  of  Mobile,  said  tax  levy 
being  made  on  January  27,  1908,  upon  the  property  of 
said  defendant  lying  and  being  within  the  corporate  lim- 
its of  the  city  of  Mobile,  owned  by  the  defendant ;  that 
is  to  say,  upon  that  certain  building  known  as  No.  7  St. 
Michael  street,  between  Commerce  and  Water  streets, 
and  duly  assessed  at  $15,000,  also  upon  money  in  stock 
of  incorporated  coiripanies,  vessels  or  steamboats  or  any 
description  of  property  not  otherwise  taxed,  all  of  the 
property  of  defendant  being  assessed  in  accordance  with 
law  at  $52,900,  and  said  sum  of  $420.11  being  the  taxes 
due  and  unpaid  upon  said  property.  Plaintiff  avers  that 
said  city  of  Mobile  taxes  are  past  due  and  unpaid  and 
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are  taxes  for  the  years  1907-1908."  There  were  demur- 
rers interposed,  raising  the  question  decided  in  the 
opinion. 

B.  B.  BooNE^  for  appellant.  The  levy  was  made  un- 
der the  power  conferred  by  sections  28  to  33  of  the  city 
charter. — Acts  1900-01,  page  2342.  It  must  be  borne 
in  mind  that  none  of  these  sections  fix  the  time  or  date 
when  the  tax  levy  is  to  be  made.  Hence,  the  contention 
is  that  for  the  tax  year  from  Oct.  1,  1907,  to  Sept.  30, 
1908,  the  city  of  Mobile  was  authorized  to  levy  a  tax 
upon  the  state  assessment  of  the  previous  year,  although 
the  charter  prohibits  this  levy  until  after  the  1st  of 
January  1908.  The  question  then  presented  is,  does 
section  216,  Constitution  1901,  refer  to  Calendar  year, 
fiscal  year,  or  tax  year?  As  to  what  a  year  is,  see. — ^30  A. 
&  E.  Ency  of  Law,  1309 ;  U..  S.  v.  Dixon^  15  Peters,  161. 
The  constitutional  porvision  refers  to  tax  years. — Sec. 
3919,  Code  1896;  Elyton  L.  Co.  v.  Birmingham,  89  Ala. 
481.  The  Municipal  Code  Act  does  not  become  oper- 
ative until  Sept.  1908,  and  is  a  complete  law. — WoArd  v. 
The  State,  ex  reh,  45  South  656.  As  to  the  question  of 
organization  under  the  Municipal  Code,  see  State  v. 
Powell,  59  N.  W.  1090;  State  v.  School  District,  54  Minn. 
213;  1st  Nat.  Bank  v.  Bd.  of  Comm.,  57  Minn.  43; 
Dodge  v.  Williams^  46  Wis.  70 ;  Warren  v.  Paving  Co., 
115  Mo.  490. 

PiLLANS^  Hanaw  &  PiLLANS,  for  appellee.  The  only 
question  presented  is  whether  the  tax  laid  on  Jan.  27, 
1908,  was  a  valid  levy.  Counsel  discuss  this  question 
and  cite  the  city  charter  in  support  thereof.  They  in- 
si^  further  that  the  complaint  is  wholly  insufficient 
and  in  support  thereof,  cite  the  following. — City  Coun- 
cil 17.  Foster,  133  Ala.  587;  Cook  v,  Rome  B.  Co,,  98 
Ala.  409,  413.    This  case  is  no  more  than  enunciation  of 
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the  established  doctrine  which  requires,  in  suits  founded 
on  statutory  rights,  the  averment  with  legal  certainty 
of  every  matter  essential  to  the  existence  of  the  right. — 
People  V.  Cent  F(w.  R.  R.,  83  Cal.  393;  People  v.  Davis, 
112  111.  272.  Time  is  of  the  essence  in  tax  levies.  I 
Cooley  Tax.  (3rd.  Ed.)  481-487. 

PER  CURIAM. — The  complaint  as  amended  is  suffi- 
ciently definite  and  ceri:ain  in  its  averments  as  to  the 
levy  and  assessment  of  the  taxes  claimed  to  be  due.  No 
penalties  are  claimed,  but  simply  the  taxes  alleged  to 
have  been  duJy  levied  and  assessed.  The  complaint 
shows  that  the  alleged  levy  and  assessment  was  made  in 
January,  1908.  The  validity  of  this  levy  vel  non  is  rais 
ed  by  the  demurrer.  The  contention  of  the  defendant 
is  that  the  levy  is  invalid,  for  that  it  was  made  at  a  time 
not  authorized  by  law ;  and  this  contention  is  based  upon 
the  further  contention  that  the  act  known  as  the  "Munic- 
ipal Code  Act,"  approved  August  13,  1907  (Acts  1907, 
p.  790),  fixed  a  time  for  the  levy  and  assessment  of 
municipal  taxes  different  from  the  time  of  the  present 
levy  and  assessment  This  involves  the  question  as  to 
when  the  Municipal  Code  act  went  into  effect. 

The  court  is  of  the  opinion,  and  so  holds,  that  the 
Municipal  Code  act  did  not  go  into  effect  until  Septem- 
ber, 1908,  except  as  to  such  municipality  as  availed  it- 
self of  the  provisions  of  section  199  of  said  act.  Such 
was  the  effect  of  the  ruling  in  Ward  v.  State  ex  reh  Par- 
ker, 154  Ala,  227,  45  South.  655.  It  does  not  appear  that 
the  city  of  Mobile  did  this,  and  hence  continued  to  exist 
as  a  municipality  under  the  provisions  of  the  charter 
of  its  incorporation  of  1901,  and  until  the  Municipal 
Code  act  became  operative  September,  1908.  And  so 
far  as  appears  from  the  record  it  was  under  the  provi- 
sions of  the  charter    that   the  taxes  in  question  were 
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levied  and  assessed  in  January,  1908,  and  they  were 
therefore  not  invalid  for  the  reasons  assigned  in  the  de- 
murrer. 

It  follows  that  the  judgment  appealed  from  must  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Fidelity  &  Deposit  i'o.  of  Maryland 
r.  Walker,  et  al. 

Suit  on  Injunction  Bond. 

(Decided  Feb.  18,  1909.    48  South.  600.) 

1.  Pleading;  Demurrer;  Effect  of  Sustaining. — Where  several 
grounds  of  demurrer  nre  filed  to  a  count,  and  one  ground  only  is  bus-. 
tained,  the  count  becomes  of  no  effect  unless  amended. 

2.  Appeal  and  Error;  Right  to  Allege  Error. — Error  cannot  be 
alleged  or  assigned,  effectively  to  rulings  on  demurrer  favorable  to 
the  party  alleging  or  assigning  error. 

3.  Injunction;  Bond;  Damages. — ^The  sureties  on  an  injunction  bond 
are  liable  for  damages  accruing  prior  as  well  as  subsequent  to  the 
making  of  the  bond,  where  it  Is  conditioned  to  all  damages  caused. 

4.  Same;  Pleading. — In  the  absence  of  an  allegation  that  plaintiff's 
security  was  rendered  insufficient  pending  the  continuance  of  the  in- 
junction, plaintiff  could  not  recover  for  depreciation  in  the  value  of 
the  mortgaged  property,  pending  the  injupction,  which  was  granted 
against  the  foreclosure  of  the  mortgage. 

5.  Same;  Liability;  Attorney* s  Fees. — Attorneys  fees  paid  or  in- 
curred in  procuring  a  disolution  of  the  injunction  are  recoverable  in 
an  action  on  the  bond. 

6.  Set-off  and  Counter  Claim;  Pleas. — In  an  action  on  an  injunc- 
tion bond  pleas  of  set  off  against  the  plaintiff  in  the  suit  on  the  in- 
junction bond  alleging  breach  of  covenant  by  him  and  others  against 
the  plaintiff  suing  out  the  injunction,  are  not  demurrable  as  sound- 
ing in  damages  for  which  the  law  provides  no  pecuniary  standard  of 
measurement. 

7.  Principal  and  Surety;  Action  on  Bond  Set-off;  Right  of 
Surety. — ^A  surety  when  sued  alone  on  an  injunction  bond  may,  with 
the  consent  of  the  principal,  pet  off  a  debt  due  to  such  principal  at 
the  commencement  of  the  action.     (Section  3731,  Code  189G.) 

8.  Covenants;  Warranty  of  Title;  Eviction;  Pleas. — A  plea  alleg- 
ing a  breach  of  the  covenant  of  warranty  of  title  in  a  deed  need 
not  allege  an  eviction,  since,  if  there  is  a  superior  outstanding  title, 
or  an  encumbrance  diminishing  the  value  of  its  enjoyment,  it  is 
broken  as  soon  as  made. 
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Appeal  from  Colbert  Circuit  Court. 

Heai'd  before  Hon.  C.  P.  Almon 

Action  by  Robert  H.  Walker  and  otbers  against  the 
Fidelity  &  Deposit  Company  of  Maryland  for  the  breach 
of  an  injunction  bond.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    ReviTseil  and  remanded. 

[t  is  unnece^wiry  to  jset  out  the  first  and  second  counis. 
The  third,  fourth,  fifth,  and  sixth  counts  are  in  the  fol- 
lowing language : 

(3)  "Plaintiffs  claim  of  the  defendant  the  sum  of 
|1,500  for  tlie  breach  of  the  crmditions  of  a  certain  l)ond 
made  by  the  defc^ndant  im,  to  wit,  the  8th  day  of  March, 
1898,  together  with  (leorge  (lillham,  S.  E.  Hunt,  and 
M.  L.  Selden,  who  are  not  suchI  in  this  action,  payable 
to  the  plaintiff's,  in  the  sum  of  -11,500,  and  which  bond  is 
words  and  figures,  as  follows:  'State  of  Alabama,  Col- 
bert County,  Sec(md  District,  Northern  Chancery  Divi- 
sion, at  Tuscumbia,  Alabama.  Know  all  men  by  these 
presents,  that  w(%  S.  E.  Hunt,  (learge  (lillham,  and  M. 
L.  Heldoii,  and  Fidelity  &  Deposit  Company  of  Mary- 
land, surety,  are  held  and  firmly  lyound  unto  Robert  II. 
Walker,  John  A.  Walker,  Eliza  J.  Walker,  and  R.  I).  S. 
Bell  in  the  sum  of  $1,500,  to  be  paid  to  the  said  paye(» 
or  assigns,  for  the  payment  of  which,  well  and  truly  to 
be  made,  we  bind  ourselves  jointly  and  severally,  and 
each  of  us,  our  heirs,  executors,  and  administrators, 
firmly  by  these  presents.  Witness  our  hands  and  seals 
this  8th  day  of  .March,  1S98.  Whereas,  (Jwrge  Gillham, 
Myletus  L.  Selden,  and  Sara  E.  Hunt  filed  their  bill  of 
complaint  in  the  chancery  court  of  the  Second  district, 
N(n*thern  chancery  division  of  said  state  |  then  the  North- 
western chancery  division)  on  the  26th  day  of  October, 
1892,  against  Robert  H.  Walker,  John  A.  Walker,  Eliza 
J.  Walker,  and  R.  1).  S.  Bell,  and  amongst  other  things 
praying  for  an  injunction  against  the  sale  of  certain 
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property  under  a  Diortgage  executed  by  complainants 
in  said  bill  on  the  4th  day  of  April,  1890,  and  have  ob- 
tained an  order  for  tlie  issuance  of  said  injunction  in 
accordance  with  the  prayer  of  the  bilJ,  upon  the  execu- 
tion of  bond  and  securitj' ;  and  whereas,  by  tlie  decree  of 
the  chancery  court  at  regular  term  hehl  on  the  14th 
and  15th  days  of  February,  1898,  on  motion  of  defend- 
ants, by  their  solicitors,  the  said  complainants  nre  re- 
quired to  give  sufficient  sureties  on  the  injunction  bond 
in  said  sum  of  f  1,500:  Now,  therefore,  the  ccmditions 
of  the  alK)ve  obligation  art  such  that  if  the  abovM)ond 
George  Gillham,  H.  E.  Hunt,  and  M.  L.  Kelden,  their 
heirs,  executors,  administrators,  or  any  of  them,  shall 
and  well  and  truly  pay  all  danuiges  and  costs  whit-h  any 
person  may  sustain  by  the  suing  out  of  said  injunction, 
if  the  same  be  dissolved,  then  the  above  to  be  void;  oth- 
erwise, to  remain  in  full  for(*e  and  effect.  (Signe<l  and 
sealed  by  the  parties  above  name<l,  together  ^^'lrh  the 
Fidelity  &  Deposit  ('ompany  of  ilaryland,  by  Henry  B. 
Gage,  attorney  in  fact,  and  attestcnl  by  K.  F.  Manly, 
general  agent)'  >A'hich  said  bond  was  delivered  by  the* 
maker  thereof  to  and  approved  l)y  the  register  of  said 
chancery  court,  and  was  upon  the  condition  that,  if  t!u* 
said  (i(H)rge  Gilljuim,  8.  E.  Hunt,  and  M.  L.  Selden, 
their  heirs,  executors,  administrators,  or  any  of  thenu 
should  well  and  truly  pay  all  danmges  and  cost^  which 
any  person  may  sustain  by  the  suing  out  of  the  injunc- 
tion mentioned  in  said  bond  in  said  cause,  if  said  in- 
junction is  dissolved,  then  said  Ixmd  was  to  be  void,  but 
otherwise  to  remain  in  full  force.  And  the  plaintiffs 
aver  and  say  that  the  said  injunction  was  issued  by  and 
out  of  said  chancery  court  and  served  upon  the  plain- 
tiffs herein,  and  the  said  sale  by  them  mentioned  in  said 
bond  thereby  stayed  and  enjoined,  and  that  the  condi- 
tion of  the  said  bond  above  described  has  been  broken 
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in  this :  That  the  said  injunction  so  sued  out  and  ob- 
tained by  said  Gillhara,  Hunt,  and  Selden  in  said  chan- 
cery court  in  said  cause  has  been  and  the  same  is  dissolv- 
ed by  said  chancery  court,  and  that  the  said  Gillham, 
Hunt,  and  Selden  have  not  paid  the  damages,  with  the 
interest  thereon,  which  the  plaintiffs  have  sustained  by 
the  suing  out  0/  said  injunction,  nor  has  any  one  of  them 
done  so,  or  any  part  thereof,  and  that  the  condition 
aforesaid  of  said  bond  has  been  broken  in  and  by  the  fail- 
ure of  said  Gillham,  Hunt,  and  Selden,  or  any  of  them, 
to  pay  to  the  plaintiff  the  following  damages,  which 
were  sustained  by  them  by  the  suing  out  of  said  in- 
junction: That  plaintiffs  have  sustained  damages  to 
the  amount  of  jpi,50O  in  the  depreciation  and  loss  in 
value  of  the  land  mortgaged  by  said  Gillham,  Hunt,  and 
Selden  to  plaintiffs,  the  sale  of  which  was  enjoined,  re- 
strained and  prevented  by  said  Gillham,  Hunt,  and 
Selden,  by  said  injunction  so  sued  out  by  them,  which 
depreciation  and  loss  occurred  between  the  issuance* 
and  service  of  said  injunction  and  its  dissolution,  and 
which  said  damages  have  not  been  paid  by  any  or  either 
of  the  obligators  aforesaid,  or  any  part  thereof." 

(4)  Same  as  3,  down  to  and  including  the  words  "to 
pay  to  plaintiffs  the  following  damages,  which  were  sus- 
tained by  them  by  the  suing  out  of  said  injunction,  to 
wit,"  and  adds  the  following :  "That  plaintiffs  have  sus- 
tained damages  to  the  amount  of  ?1,500  in  the  deprecia- 
tion and  loss  in  value  of  the  personal  property  mort- 
gaged by  said  Gillham,  Hunt,  and  Selden  to  plaintiffs, 
the  sale  of  which  was  enjoined,  restrained,  and  prevented 
by  said  injunction  so  sued  out  by  said  Gillham,  Hunt, 
and  Seldon,  which  depreciation  and  loss  occurred  be- 
tween the  issuance  and  service  of  said  injunction  and 
its  dissolution,  and  which  said  damages,  or  any  part 
thereof,  has  not  been  paid  by  any  or  either  of  the  obliga- 
tors in  said  Ipond." 
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(5)  Same  as  4,  with  the  exception  that  the  damages 
sustained  are  alleged  to  have  resulted  from  a  dissipation 
and  removal  of  the  personal  property  mortgaged,  etc. 

(6)  Same  as  3,  down  to  and  including  the  words 
"to  pay  the  plaintiffs  the  following  damages,  which  were 
sustained  by  them  by  the  suing  out  of  said  injunction, 
to  wit,"  and  adds:  ^^That  plaintiffs  have  sustained 
damages  in  the  amount  of  |500,  in  that  they  have  incur- 
red liability  for  and  have  become  liable  to  pay  said  sum 
as  the  reasonable  fees  and  compensation  to  their  attor- 
neys and  solicitors  for  their  services  rendered  in  pro- 
curing the  dissolution  of  said  injunction." 

The  following  demurrers  were  filed  to  the  complaint : 
"(1)  It  appears  from  said  count  that  George  Gillham, 
S.  E.  Hunt,  and  M.  L.  Selden  are  necessary  parties  de- 
fendant, without  the  presence  of  whom  the  plaintiffs 
cannot  maintain  their  action.  (2)  It  does  not  appear 
from  the  complaint  to  whom  the  bond  referred  to  there- 
in was  made  payable;  the  complaint  simply  averring 
that  it  was  made  to  the  plaintiffs,  without  stating 
.whether  it  was  made  payable  to  each  and  all  the  plain- 
tiffs, or,  it  not  all  of  them,  it  does  not  state  to  which  one 
of  them  the  same  was  payable,  without  which  the  plain- 
tiffs cannot  maintain  this  action  for  one  on  behalf  of 
all  of  them.  (3)  So  much  of  said  complaint  as  avers 
the  right  to  recover  damages  for  reasonable  fees  and 
compensation  to  plaintiffs'  solicitors  in  procuring  the 
dissolution  of  said  injunction  and  in  defending  and  de- 
feating the  suit,  said  damages  are  not  within  the  terms 
and  conditions  of  said  bond.  (4)  To  so  much  of  said 
complaint  as  avers  that  plaintiffs  are  entitled  to  recov- 
er damages  for  the  depreciation  and  loss  in  the  market 
value  of  the  real  estate  and  personal  property,  the  sale 
of  which  is  alleged  to  have  been  enjoined,  the  complaint 
does  not  aver  that  said  real  estate  and  personal  property 
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was  thereafter  sold,  or  that,  if  sold,  it  failed  to  realize 
the  amount  of  indebtedness  intended  to  be  secured  by 
the  mortgage  thereon.  (5)  The  complaint  fails  to  show 
any  consideration  for  said  bond  sued  on  in  this:  The 
suing  out  of  the  injunction  and  stopping  the  sale  of  the 
property  under  the  alleged  mortgage  had  all  been  done, 
and  the  liability  of  the  complainant  in  the  alleged  in- 
junction suit  had  been  incurred,  before  the  bond  sued 
on  had  been  executed,  and  the  promise  by  this  defendant 
to  pay  the  damages  sustained  by  the  plaintiflfs  by  reason 
of  the  previous  issuing  of  the  injunction  is  without  con- 
sideration. (6)  It  is  not  i«hown  by  the  complaint  when 
the  injunction  complained  of  was  sued  out  by  Gillham, 
Hunt,  and  Selden.  (7)  The  complaint  fails  to  allege 
what  particular  part  or  parcel  of  the  real  estate  embrac- 
ed in  the  alleged  mortgage  was  dei)reciated  in  value  by 
reason  of  the  suing  out  of  the  injunction.  (8)  The 
complaint  fails  to  show  how  the  suing  out  of  the  in- 
junction depreciated  the  value  of  the  real  estate.  (9) 
The  complaint  fails  to  describe  the  real  estate  alleged 
to  have  be»en  damagcnl  or  depreciated  in  value  by  the  in- 
junction. (10)  The  complaint  fails  to  show  how  or  in 
what  way  the  suing  out  of  the  injunction  depreciated 
the  value  of  the  personal  property  covered  by  said  mort- 
gage. (11)  The  complaint  fails  to  show  whether  the 
whole  or  any  part  of  the  personal  property  was  affected 
or  depreciated  in  value  by  the  suing  out  of  said  injunc- 
tion. (12)  The  complaint  fails  to  particularize  the  per- 
sonal property  alleged  to  have  been  damaged  by  the 
suing  out  of  the  injunction.  (13)  The  complaint  fails 
to  particularize  the  damage  done  the  personal  property 
which  was  effected  by  the  suing  out  of  the  injunction. 
(14)  Because  the  element  of  attornej-'s  fees  is  not  an 
element  of  damages  recoverable  on  the  said  bond,  and 
because  attornev's  fees  for  the  defense  of  the  suit  on  its 
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merits  are  not  recoverable  against  this  defendant,  and 
because  the  services  were  rendered  prior  to  the  time  that 
the  bond  here  sued  on  was  executed." 

The  following  additional  grounds  were  interposed  to 
count  6 :  "Said  count  fails  to  show  any  expense  Avas  in- 
curred in  an  eflfoi*t  to  dissolve  the  injunction.  It  is  not 
shown  that  any  motion  was  made  to  dissolve  the  injunc- 
tion complained  of  in  this  suit.-' 
The  defendant  filed  the  following  pleas : 
(1)  ''At  the  time  this  suit  was  instituted  the  plain- 
tiflfs  were  indebted  to  said  Oeorge  Gillham,  51.  L.  Selden, 
and  Sara  E.  Hunt  in  the  .^um  of  $3,080  as  damages  for 
the  breach  of  the  covenants  in  a  deed  of  conveyance  made 
and  entered  into  by  the  said  Rol)ert  H.  Walker,  J.  A. 
Walker  and  his  Wife,  Eliza  Walker,  and  S.  A.  T.  Bell 
and  her  husband,  R.  D.  S.  Bell,  to  the  said  George  Gill- 
ham,  M.  L.  Selden,  and  Sara  E.  Hunt,  which  deed  was 
dated  April  4,  1890,  wherein  the  plaintiflFs,  in  considera- 
tion of  a  large  sum  of  money,  to  wit,  the  sum  of  $20,000, 
sold  and  conveyed  to  the  said  Gillham,  Selden,  and  Hunt 
a  three- fourths  interest  in  certain  real  estate  and  per- 
sonal property  lying  and  being  in  the  counties  of  Col- 
bert and  Franklin,  in  the  state  of  Alabama,  known  as 
the  ^Walker  Mine,'  and  more  particularly  described  in 
said  deed  as  an  undivided  three-fourtlis  interest  in  the 
N.  W.  Vi  of  section  27,  and  the  N.  V»  of  section  28,  and 
the  N.  1/2  of  the  S.  E.  Vv  and  the  N.  W.y^  of  the  S.  W. 
1/4  of  section  28;  also  an  undivided  three-fourths  interest 
in  an  undivided  one-half  interest  in  the  N.  y^  of  the  8. 
E.  Vi  of  section  27,  all  in  township  5,  range  11  W. ;  also 
all  the  implements,  machinery,  tools,  etc.,  now  on  said 
land,  consisting  in  part  of  erne  s:team  pump,  a  70  horse 
power  boiler,  300  fe(»t  of  3-inch  piping,  1,200  feet  of 
16-inch  steel  rails,  20  tram  cars,  one  lot  of  mining  tools, 
one  flume  about  400  feet  long,  one  20-foot  revolving 
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screw,  one  50  horse  power  boiler,  one  40  horse  power 
engine  with  all  appurtenances  and  connections,  and  all 
machinery  placed  by  Walker  &  Co.,  on  said  land;  also 
6  mules,  10  wagons,  and  harness,  and  one  blacksmith 
outfit,  tools,  etc.  To  all  of  said  property  the  plaintifiFs 
warranted  the  title  by  the  terms  of  said  deed.  And  de- 
fendant avers  that  the  said  plaintiffs,  as  a  part  of  theJr 
said  agreement  and  covenant,  agreed  that  a  good  and 
sufficient  pump  was  to  be  at  once  supplied  by  plaintilTs 
and  at  their  expense  to  throw  a  sufficient  stream  of 
water  to  the  washer,  and  that  all  the  machinery  on  said 
land  known  as  the  ^Walker  Mine'  should  be  put  in  prop- 
er condition  for  work  at  the  expense  of  said  plaintiffs. 
And  defendant  avers  that  the  plaintiffs  failed  and  re- 
fused to  supply  the  pump  and  necessary  machinery  to 
complete  the  works,  and  failed  to  supply  tram  cars  and 
piping;  also  failed  to  complete  the  flume,  and  failed  to 
put  the  machinery  on  said  land  at  said  mine  in  the  prop- 
er condition  for  work,  and  failed  utterly  to  do  or  perform 
the  things  they  had  by  their  covenant  agreed  to  do.  And 
defendant  avers  that  at  the  time  of  the  execution  of  said 
deed  as  aforesaid  the  plaintiff  represented  that  the 
machinery  at  said  mine  was  in  good  working  condition 
and  suitable  for  the  work  intended  to  be  done  by  it. 
And  defendant  avers  that  said  representations  were 
false,  and  that  the  said  Gillham,  Selden,  and  Hunt  were 
required  to  spend  large  sums  of  money,  to  wit,  the  sum 
of  $3,080,  to  put  the  said  machinery  in  good  working 
order.  And  defendant  further  states:  That  the  cove- 
nants of  warranty  in  said  deed  were  broken,  in  this, 
to  wit :  At  the  time  of  the  purchase  by  said  Gillham, 
Selden,  and  Hunt  there  was  a  (mortgage  lien)  upon  said 
property  for  tax^s  to  the  amount  og  $133.13 ;  that  the 
title  failed  to  a  large  part  of  the  property  embraced  in 
said  deed  as  follows,  to  wit:    The  N.  W.  14  of  section 
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.28,  township  5,  range  11  W. ;  also  40  acres  in  the  S.  W. 
1/4  of  section  28,  township  5,  range  11  W.  That  said  land 
was  valued  in  the  purchase  thereof  by  said  Gillham, 
Selden  and  Hunt  at  $11  per  acre,  and  that  there  is  to 
that  extent  a  breach  in  the  covenants  of  warranty  in 
said  deed  made  by  the  plaintiffs  to  the  said  Gillham, 
Selden,  and  Hunt  to  said  property.  And  defendant 
avers  that  by  reason  of  the  said  plaintiffs  failing  to  keep 
and  perform  the  covenants  in  said  deed  of  conveyance 
the  said  Gillham,  Selden,  and  Hunt  were  damaged  to 
the  amount  of  |3,080.  Wherefore  this  defendant  pleads 
the  said  damage  or  such  part  thereof  as  is  necessary  to 
a  set-oflf  to  plaintiff's  claim  in  this  cause." 

(3)  "At  the  time  this  suit  was  instituted  the  plaintiffs 
were  indebted  to  said  Gillham,  Selden,  and  Sara  Hunt 
in  the  sum  of  $3,080  as  damages  for  the  breach  of  the 
covenants  in  a  deed  of  conveyance  made  and  entered 
into  by  the  said  Robt.  H.  Walker,  J.  A.  Walker  and  his 
wife,  Eliza  Walker,  and  S.  A.  T.  Bell  and  her  husband, 
R.  D.  S.  Bell,  to  the  said  George  Gillham,  M.  L.  Selden, 
and  S.  A.  Hunt,  which  deed  was  dated  April  4,  1890, 
wherein  the  plaintiffs,  in  consideration  of  a  large  sum 
of  money,  to  wit,  the  sum  of  $20,000,  sold  and  conveye»i 
certain  real  estate,  a  three-fourth  interest  therein,  to  the 
Said  Gillham,  Selden,  and  Hunt,  and  the  same  interest 
in  certain  personal  property;  said  real  estate  and  per- 
sonal property  lying  and  being  situate  in  Colbert  and 
Franklin  Counties,  in  the  state  of  Alabama,  and  known 
as  the  ^Walker  Mine,'  and  more  particularly  des^TilK^d 
in  said  deed."  Same  as  in  plea  1,  down  to  and  including 
the  words,  "in  proper  condition  for  work  at  the  expense 
of  said  plaintiffs,"  after  which  is  the  following:  "Said 
agreement  is  in  words  and  figures  as  follows:  "April 
4,  1889.  Whereas,  M.  L.  Selden,  S.  E.  Hunt,  and  George 
Gillham  have  purchased  from  J.  A.  Walker  and  others 
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certain  mining  property  in  (>olbert  county,  Alabama,  and 
have  assumed  to  pay  a  debt  to  W.  T.  Adams  Machine 
Company,  |6,600,  and  to  Peter  Clay,  $4,000,  as  a  part 
of  the  consideration  for  said  property :  Now  it  is  agreed 
by  said  J.  A.  Walker  and  his  associates  that  there  are 
no  other  debts  on  said  property  or  liens  on  the  same,  and 
if  there  are  they  will  discharge  and  pay  the  same  with- 
out costs  to  said  Selden  et  al,  They  further  agree  that  a 
good  and  sufficient  pump  is  to  be  at  once  supplied  by 
said  Walker  and  associates  at  their  expense  to  throAV  a 
sufficient  stream  of  water  to  the  washer,  and  to  do  this 
at  once  and  with  the  least  possible  delay;  that  all  the 
machinery  on  said  land  kno\NTi  as  the  "Walker  Mine" 
shall  be  put  in  proper  condition  to  work  and  wash  ore 
at  the  expense  of  said  Walker.  And  we  instruct  said 
Selden  et  al.,  not  to  pay  Adams  Machine  Company  any 
money  until  the  pump  is  put  in  order  or  supplied  by 
one  that  will  do  the  work  required.  Said  Walker  agrees 
to  hold  the  note  giA^en  by  Seldon  and  other,  due  April  9, 
1891,  for  $2,025,  to  him,  and  not  to  dispose  of  the  same 
until  all  said  work  is  completed,  said  pump  supplied, 
and  the  title  to  all  land  conveyed  to  Selden  and  others 
by  said  Walker  and  others  is  made  satisfactory.  (Sign- 
ed) J.  A.  Walker.' '-  The  remainder  of  the  plea  is  the 
same  as  plea  1. 

Demurrers  were  int.erpose<l  to  said  pleas  as  follows: 
"(1)  The  matters  and  things  set  up  in  said  pleas  are 
not  the  subject  of  setoff.  (2)  The  matters  and  things 
set  up  in  said  pleas  as  matters  of  set-off  are  demands 
sounding  in  danmges  merely.  (3)  The  matt^^rs  and 
things  set  up  in  ^aid  plea  are  not  debts  or  liquidated  de- 
mands due  from  these  plaintiffs  to  the  comakers  or  prin- 
cipals of  this  defendant.  (4)  To  so  much  of  said  pleas 
as  seek  to  set  off  the  failure  of  plaintiffs  to  supply  a 
sufficient  pump  and  necessar\'  machinery  to  complete 
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the  work,  they  are  not  debts  or  liquidated  demands  due 
from  these  phiintiffs  to  the  comakers  or  principals  of 
this  defendant.  (5)  To  so  much  of  the  pleas  as  seek 
to  set  oflf  f3,080  to  put  the  machinery  in  good  working 
order,  that  this  was  not  a  debt  or  liquidated  demand 
due  from  plaintiffs  to  the  comakers  or  principals  of 
this  defejidant.  (6)  To  so  much  of  said  pleas  as  seek  to 
set  off  as  damages  the  breach  of  coA'enants  of  warranty 
for  the  alleged  failure  of  title,  that  the  damages 
claimed  are  not  debts  or  liquidated  demands  due  from 
the.se  plaintiffs  to  the  comakers  or  principals  of  defend- 
ant. (7)  To  so  much  of  the  pleas  as  s(^k  to  set  off 
damages  for  the  breach  of  covenants  in  the  deed  of  con- 
veyance to  the  comakers  or  principals,  because  th(»  dam- 
ages claimed  are  not  a  debt  or  liquidated  demand  due 
from  these  plaintiffs  to  the  comakers  or  principals  of 
this  defendant.  (8)  To  so  much  of  said  pleas  as  seek  to 
set  off  damages  for  a  failure  of  title  to  part  of  the  land 
conveyed  by  plaintiff  to  the  comakers  or  principals  of 
defendant,  because  said  pleas  fail  to  show  any  breach  of 
the  covenants  of  said  deed,  because  they  fail  to  show 
that  the  comakers  or  principals  of  defendant  ha^e  been 
evicted,  because  said  pleas  fail  to  allege  or  show  wherein 
the  defect  in  such  title  consisted,  because  said  pleas  fail 
to  shoAV  or  allege  that  such  defect  has  been  ascertained 
by  some  court  of  competent  jurisdiction,  and  because 
said  pleas  fail  to  allege  or  show  that  the  defects  were 
not  known  to  said  comakers  or  principals.'' 

Kirk.  Carmichael  &  Rather,  for  appellant.  The 
court  erred  in  overruling  demurrer  3  to  the  1st, 
2nd  and  6th  counts  of  the  complaint.  Counsel  fec^ 
were  not  recoverable. — Cnmfs  Case,  124  Ala.  614; 
Jackfton's  Cane.  100  Ala.  285.  The  mere  fact  that 
the    property   depreciate<l    in    value   between    the    su- 
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ing  out  of  the  injunction  and  its  dissolution  does 
not  entitle  the  plaintiff  to  recover  that  amount, 
or  any  part  thereof.  The'  complaint  should  show  a 
right  to  recover  the  damages  claimed. — Section  788, 
Code  1907;  Childress  v.  Mann,  33  Ala,  206;  137 
Ala.  491.  Counsel  discuss  other  assignments  of  error 
as  to  the  rulings  on  pleadings,  but  without  citation  of 
authority.  Set  off  may  be  pleaded  by  a  surety  of  a 
debt  due  his  principal  with  the  consent  of  the  princi- 
pal.— Bowen  v.  Snell,  9  Ala.  ^81y  Jones  v.  Melton,  7 
Ala.  830;  sees.  3731-2.  Upon  the  facts  averred  in  the 
pleas  the  damages  claimed  are  measurable  in  a  legal 
sense  by  a  pecuniary  standard  and  are  proper  subject 
of  set-off. — Debter  v,  Henry,  144  Ala.  552,  On  the  ques- 
tion of  the  measures  of  damages  under  the  facts  set  up 
in  the  pleas,  counsel  cite  the  following  cases. — 09  Ala. 
502;  Clark  v.  Zeigler,  79  Ala.  346;  Howakcr  v.  Coone, 
117  Ala.  630;  McGhee  v.  Posey,  42  Ala.  330;  Buist  v. 
Guice,  96  Ala.  255.  It  was  not  necessary  to  allege  evic- 
tion.—fifat/re  r.  Sheffield  Co,,  106  Ala.  441 ;  Copeland  v. 
McAday,  100  Ala.  553.  The  action  should  have  been 
instituted  in  the  name  of  the  holder  of  the  legal  title 
for  the  use  of  the  person  damaged. — Smith  v,  Mut  L. 
&  T.  Co,,  102  Ala.  294.  The  depositions  of  the  absent 
witness  were  admissible. — Lewis  v,  Davis,  18  Ala.  808. 
Counsel  discuss  other  questions  not  necessary  to  be  here 
set  out. 

Jos.  H.  Nathan^  for  appellee.  Counsel  discuss  as- 
signments of  error  seriatim,  but  without  citation  of 
authority. 

DOWDELL,  C.  J.— The  complaint  as  originally  filed 
contained  two  counts,  and  was  subsequently  amended  by 
adding  counts,  3,  4.  5,  and  6.  A  demurrer  was  filed  to 
the  first  and  second  counts,  assigning  many  grounds. 
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The  judgment  entry  recites,  after  amendment  allowed  to 
the  first  count,  that  the  demurrer  to  counts  1  and  2  is 
sustained  on  the  fourteenth  ground,  overruling  all  other 
grounds.  It  does  not  appear  that  any  amendment  was 
made  or  offered  as  to  counts  1  and  2  after  this  ruling  on 
the  demurrer.  The  sustaining  of  any  one  ground  of  a 
demurrer  to  a  count  is  as  effective  in  putting  such 
count  out  as  would  be  the  sustaining  of  all  the  grounds, 
if  no  amendment  is  made  to  meet  the  ruling  on  the  de- 
murrer. The  ruling  of  the  court  below  on  the  demurrer 
to  the  first  and  second  counts  being  in  favor  of  the  appel- 
lant," the  appellant  can  take  nothing  by  its  assignments 
of  error  addressed  to  the  action  of  the  court  on  the  de- 
murrer to  these  two  counts.  . 

The  writ  of  injuction  was  obtained  to  restrain  an 
attempted  foreclosure  of  a  mortgage  under  a  power  of 
sale  contained  in  the  mortgage.  The  bond  sued  on  was 
given  after  the  issuance  of  the  writ  and  upon  a  decretal 
order  of  the  chancery  court,  pending  the  injunction  pro- 
ceedings in  that  court  requiring  an  additional  bond. 
The  condition  of  the  bond  is  to  pay  all  damages  caused 
by  the  suing  out  of  the  injunction.  By  the  condition 
of  the  bond  damages  prior  to  its  execution,  as  well  as 
subsequent,  occasioned  by  the  issuance  of  the  writ,  are 
included. 

In  the  third  and  fourth  counts,  added  by  way  of 
amendment  to  the  complaint,  the  special  damages  claim- 
ed are  for  the  alleged  depreciation  in  value  of  property 
embraced  in  the  mortgage.  It  is  not  averred  that  the 
plaintiffs,  by  the  alleged  depreciation  in  value  of  the 
property,  were  thereby  deprived  of  their  security  for  the 
mortgage  debt.  For  aught  that  appears  from  the  aver- 
ments, except  inferentially,  the  property,  notwithstand- 
ing the  depreciation  in  value,  was  more  than  suflScient 
to  pay  the  mortgage  debt,  and,  if  so  no  damage  resulted 
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to  the  plaiutiflFs  by  reason  of  the  depreciation  in  value. 
As  was  said  in  the  case  of  Daniels  v,  Carney ^  148  Ala.  81, 
84,  42  South.  452,  453,  7  L.  R.  A.  (N.  S.)  920,  121  Am. 
St.  Rep.  34:  "(rood  pleading  requires  that  the  facts 
which  constitute  the  cause  of  action  relied  on  shall  be 
stated  in  the  complaint  and  not  left  in  inference.  Facts, 
when  averred,  may  be  establi<]ie<l  inferentially  from 
other  facts  shown  in  evidence,  but  this  is  a  rule  of  evi- 
dence and  not  of  pleading."  For  the  omission  to  aver 
that  the  alle^red  depreciation  in  value  so  impaired  the 
mortgajj:e  security  as  to  defeat  in  whole  or  in  part  the 
collection  of  the  mort<»;aii:e  debt,  the  (*ount  was  defective 
and  subject  to  demurrer. 

The  sptx'ial  damai»es  claimed  in  the  sixth  count,  add- 
ed by  way  of  amendment,  are  for  attorney's  fees  paid  or 
incurred  in  procuring  the  dissolution  of  the  injunction. 
The  claim  is  confined  to  attorney's  fees  incurred  in  ob- 
taining tlie  dissolution,  and  was  therefore  free  from  ob- 
jection on  demurrer.  Such  damag(^  are  always  deemed 
recoverable  in  a  suit  upon  the  injunction  bond.  The 
rule  in  respect  to  what  fees  are  rec<vverable  in  actions  of 
this  kind  is  stated  in  the  case  of  Jacks^on  r,  MiUnpaugh, 
100  Ala.  285,  14  S(mth.  44,  See,  also  the  later  case  of 
Cnrry  r.  MoriffUiji   To.,  124  Ala.  614,  27  South.  454. 

The  demands  sought  to  be  set  off  by  pleas  1  and  3  are 
for  damages  for  which  the  law  gives  a  pecuniary  stand- 
ard of  measurement,  and  are  not  claims  sounding  in' 
damages  merely,  and  these  pleas  were  not  subject  to 
demurrer  on  that  gi^ound. — Dchtrr  r.  Henry,  144  Ala. 
552,  39  South.  72,  and  cases  there  cited. 

The  defendant,  as  surety  on  the  injunction  Ixmd,  l)e- 
ing  sued  alone,  could,  with  the  con^^ent  of  his  principal, 
set  off  a  debt  due  from  the  plaintiff  to  him,  the  defend- 
ant's j)rincipal,  at  the  commencement  of  the  suit. — (^ode 
180G,  §  3731.    The  pleas  were  not  subject  to  any  of  the 
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jjrounds  stated.  It  is  not  necessary  that  the  plt^  should 
show  an  eviction.  ^*The  covenant  of  warranty  of  title  in 
a  deed  of  conveyance  is  broken  as  soon  as  made,  if  there 
is  a  superior  outstanding  title,  or  an  incumbrance  dimin- 
ishing the  value  of  the  enjoyment." — l^ayre  v.  Sheffield 
Co.,  106  Ala.  441,  18  South  101;  VopeUnul  r.  McAdory, 
100  Ala.  553,  13  South.  545. 

There  are  other  assignments  of  error;  but  the  views 
we  have  taken  render  it  unnecessary  to  consider  them, 
as  the  questions  are  such  as  are  not  likely  to  arise  on 
another  trial. 

For  the  erroi*s  indicatnl,  the  judgment  is  reversed, 
and  the  cause  remande<l. 

Reversed  and  remande<l. 

Anderson,  McClelian,  Mayp^ield,  and  Saybe,  JJ., 
concur. 


Alabama  Grocery  C^<K,  i\  l8t  National 
Bank  of  Ensley. 

Afssunipsit. 

(DtM'idwl  .Iiint^  30.  li)08.     Rehearinp  tleiiicnl  Jan.   14.   1SK>9. 
48  South.  340.) 

1.  Pleadhig:  K v plica t ion :  Departure. — VP'here  the  plaintiff  (l<H!lare<l 
cm  bill  of  exchange  as  the  payee  thereof,  replication  to  defendant's' 
plea  setting  up  that  plaintiff  purchased  the  hill  after  Its  acceptance, 
are  demurrable  as  for  a  departure. 

2.  BUJh  aiut  \otes:  Bona  Fide  Holder:  Banks. — Where  a  bank  dis- 
counts paper  for  a  depositor  and  gives  him  credit  for  the  proceiHjs, 
it  is  not  such  a  bona  fide  holder  for  value  as  to  be  protected  against 
the  infirmities  In  the  i)aper,  unU*ss  some  other  consideration  passes; 
8uch  transaction  merely  creates  the  relation  of  debtor  and  creditor 
between  the  banks  and  depositor,  and  so  long  as  that  relation  con- 
tinues and  the  deposit  is  not  withdrawn,  the  bank  is  subject  to  the 
equities  of  the  prior  parties,  though  the  paper  is  taken  before  ma- 
turity and  without  notice. 
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Appeal  from  Madison  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

Assumpsit  by  the  1st  National  Bank  of  Ensley  against 
the  Alabama  Grocery  Company,  on  a  bill  of  exchange. 
From  a  judgment  for  plaintiff  defendant  appeals.  Re- 
versed and  remanded. 

Cooper  &  Foster^  for  appellant.  A  corporation  has 
no  authority  to  endorse  commercial  paper  for  the  accom- 
modation of  another  unless  such  authority  is  conferred 
by  the  charter. — Chamhers  v.  Faulkner^  65  Ala.  448; 
Stciner  v.  Steiner  L.  Co.,  120  Ala.  128;  8.  B.  d  L.  Asso. 
V.  Cassa  Grand  Theatre  Co.,  128  Ala,  624.  The  court 
erred  in  its  rulings  on  the  pleadings  under  the  facts  in 
this  csise.—NohIe  v.  Walker,  32  Ala.  459. 

R.  E.  Smith,  for  appellee.  When  acceptance  is  once 
made  and  the  bill  delivered  to  the  holder  the  transaction 
is  complete  and  the  acceptance  irrevocable. — 40  South. 
99.  The  question  of  ultra  vires  is  settled  against  appel- 
lant's contention  in  the  case  of  Florence  Ry.  d  Imp.  Co. 
V.  Chase  Nat  Bank,  106  Ala.  364.  The  acceptor  is  liable 
to  the  payee  of  the  bill  without  regard  to  what  the  con- 
sideration was  between  the  acceptor  and  the  drawer. — 
Gresham  v.  Ragdale,  supra,  and  cases  there  cited. 

HARALSON,  J. — Action  on  bill  of  exchange  drawn 
by  Steel  City  Produce  Company  on  Alabama  Grocery 
Company,  payable  to  First  National  Bank  of  Ensley 
(plaintiff)  and  accepted  by  Alabama  Grocery  Company 
(defendant). 

The  defendant  in  the  court  below  (appellant  here) 
filed  three  special  pleas,  numbered  2,  3  and  4,  setting  up 
that  it  was  a  corporation,  that  the  acceptance  of  the  bill 
by  it  was  for  the  accommodation  of  the  drawee,  and 
that  such  acceptance  was  ultra  vires;  and,  further,  that 
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there  Avas  no  consideration  for  the  acceptance.  To  these 
special  pleas^  the  plaintiff  (the  bank),  in  addition  to 
the  general  replication,  filed  two  special  replications, 
setting  np  that  it  purchased  the  bill  of  exchange  for 
value  of  the  drawer,  without  notice  that  the  acceptance 
was  for  the  accommodation  of  the  drawer.  Demurrers 
were  interposed  to  these  special  replications  on  the 
gronnd  of  departure,  and  overruled.  In  this  the  court 
was  in  error  . 

The  plaintiff  in  its  complaint,  declared  on  the  bill  of 
exchange  as  payee  of  one  of  the  parties  thereto.  It  was 
not  good  pleading  to  set  up  in  the  replication  that  it 
purchased  the  same  after  acceptance.  The  pleader  prob- 
ably intended  to  claim  that  plaintiff  was  a  bona  fide 
holder  for  value  without  notice. 

The  bill  of  exceptions  purports  to  set  out  all  of  the  ev- 
idence, and  the  court  gave  the  general  affirmative  charge 
for  the  plaintiff,  evidently  on  the  theory  that  plaintiff 
proved  his  special  replications.  One  of  the  niJ^terial 
allegations  of  the  replications  was,  that  plaintiff  paid 
value  to  the  drawer.  The  only  evidence  on  this  point 
was  that  of  the  witness  Du  Bose,  the  president  of  the 
plaintiff,  who  testified  that  "being  notified  by  the  Bank 
of  Hnntsville  that  said  bill  of  exchange  had  been  accept- 
ed by  the  defendant,  he,  for  the  plaintiff,  gave  credit  for 
the  amount  of  the  same  to  said  Steel  City  Produce:  Com- 
pany, who  kept  a  regular  account  at  plaintiff  bank; 
•  •  •  that  he  either  paid  the  cash  to  the  said  drawer 
or  placed  the  amount  of  ?aid  bill  to  the  credit  of  the 
drawer.  His  best  recollection  was  that  he  placed  it  to 
the  credit  of  the  drawer,  subject  to  be  checked  out.'^ 
For  all  that  appears,  the  money  may  have  been  in  plain- 
tiff^s  bank  at  the  time  of  the  trial. 

10-« 
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Where  a  bank  discounts  paper  for  a  depositor  who  is 
not  in  its  debt,  and  gives  him  credit  upon  its  books  for 
the  proceeds  of  said  paper,  it  is  not  a  bona  fide  holder 
for  value,  so  as  to  be  protected  against  infirmities  in  the 
paper,  unless  in  addition  to  the  mere  fact  of  crediting 
the  depositor  with  the  proceeds  of  the  paper,  some  other 
and  valuble  consideration  passes.  Such  a  transaction 
simply  creates  the  relation  of  debtor  and  creditor  be- 
tween the  bank  and  the  depositor ;  and  so  long  as  that  re- 
lation continues,  and  the  deposit  is  not  drawn  out,  the 
bank  is  held  subject  to  the  equities  of  the  prior  parites, 
even  though  the  paper  has  been  taken  before  maturity 
and  without  notice. — Ventral  National  Bank  v.  Valen- 
tine, 18  Hun  (N.  Y.)  417;  Manufacturer^  National 
Bank  r.  Newel).  71  Wis.  30J),  37  N.  Y.  420;  Bank 
V.  Huver,  114  Pa.  216,  6  Atl.  141 ;  Dougherty  v.  Central 
National  Bank,  93  Pa.  227,  39  Am.  Rep.  750;  Dresser 
V.  Missouri,  etc.,  Co.,  93  U.  S.  92,  23  L.  Ed.  815;  First 
National  Bank  v.  Nelson,  105  Ala.  180,  16  South.  707. 

The  court  erred  in  giving  the  affirmative  charge  for  the 
plaintiff,  and  under  the  pleadings  and  evidence  should 
have  given  the  affirmative  charge  for  the  defendant.— 
Noble  V.  Walker,  32  Ala.  459. 

Reversed  and  remanded. 

DovTDELL,  Denson^  and  McCleli^an,  JJ.,  concur. 
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Pabst  Brewing  Co.,  v.  Erdreich  Bros. 
&  Marx. 

Assumpsit. 

(Decided  Nov.  19,  1908.     Rehearing  denied  Feb.  5,  1909. 
48  Soutli.  S96.) 

1.  Judgment;  Recitals;  Conclusion. — The  recital  in  the  judgment 
entry  that  the  trial  was  had  on  issue  joined  on  defendant's  plea  of 
tender  is  conclusive  and  excludes  all  presumption  of  joinder  of  issue 
on  any  other  plea. 

2.  Appeal  and  Error;  Harmless  Error. — Where,  under  the  judg- 
ment entry  it  is  presumed  that  pleas  other  than  the  one  on  which 
issue  is  joined,  is  abandoned,  error  in  sustaining  demurrers  to  such 
other  pleas  is  harmless. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  C.  Nesmith. 

Action  by  the  Pabst  Brewing  Company  against  Erd- 
reich Bros.  &  Marx  for  breach  of  contract  and  assumpsit. 
From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

The  complaint  sets  up  a  contract  l>etween  the  parties, 
and  alleges  a  breach  thereof  and  damages  in  the  s^um  of 
|2,000.  There  is  also  a  count  for  an  account  due  in  the 
same  amount.  The  fourth  plea  is  that  before  the  bring- 
ing of  the  suit  the  defendants  tendered  to  plaintiff  the 
amount  due,  towit,  |301.54,  and  now  bring  this  amount 
into  court.  There  were  numerous  other  pleas,  and  de- 
murrers thereto,  on  which  error  is  assigned.  What  is 
said  as  to  the  joinder  in  issue  sufficiently  appears  in  the 
opinion.  The  court  adjudged  plaintiff  entitled  to  re- 
ceive the  amount  tendered,  sustained  defendaants'  plea 
of  tender,  and  taxed  the  cost  against  plaintiff. 

Beown  &  Murphy^  for  appellant  The  7th  plea  is 
gOTerned  by  the  rules  relative  to  accord  and  satisfac- 
tion and  should  aver  that  appellant  accepted  the  car  of 
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empty  bottles  and  the  cash  or  merchandise  mentioned 
therein,  at  and  for  the  sum  stated. — 1  Ency  P.  &  P.  77. 
The  plea  did  not  show  an  account  stated. — Goodyoyn  v. 
Harrison,  6  Ala,  438;  Ijoventhal  v.  Morris,  103  Ala.  332. 
The  court  erred  in  sustaining  demurrer  to  the  replica- 
tion to  the  plea. — ^Authorities  supra.  Evidence  of  ac- 
cord and  satisfaction  is  not  admissible  unded  a  plea  of 
payment — Smith  v.  Elrod,  122  Ala.  169.  Estoppol  to  be 
taken  advantage  of  must  be  pleaded. — Hall  v.  Hender- 
son^ 126  Ala.  449.  The  court  erred  in  the  admission  of 
the  letters,  receipts,  etc. — O'Connor  M,  &  M,  Co.  v.  Dick- 
son, 112  Ala.  305;  White  v.  Tolliver,  110  Ala.  300. 

M.  M.  Ullman,  for  appellee.  The  principal  is  bound 
by  the  acts  of  the  agent.  The  judgment  entry  is  conclu- 
sive that  there  was  a  joinder  of  issue  only  on  the  plea  of 
tender,  and  it  will  be  presumed  that  the  other  pleas  were 
abMndouod.— H>/=f/  r.  miUman,  40  South.  203;  Burgin 
V.  Sullivan,  40  South.  202;  fif.  L.  &  8.  F.  Ry.  Co,  v. 
Douglass,  40  South.  678;  Comer  v.  May,  107  Ala.  300. 
The  d^fen<lnnts  proved  the  facts  alleged  in  the  7th  plea. 
—Wright  V.  K.  C.  M.  d  B.  R.  R.  Co.,  43  South. 
480.  Counsel  discuss  the  other  assignments  of  error,  but 
without  citation  of  authority. 

DOWDELL,  J.— The  case  was  tried  by  the  court  with- 
out the  intervention  of  a  jury.  The  judgment  entry  re- 
cites that  the  trial  was  had  on  "issue  joined  on  the  de- 
fendants' plea  of  tender."  This  recital  in  the  judgment 
entry  is  conclusive,  and  excludes  all  presumption  of 
joinder  of  issue  on  any  other  plea. — Dannelley  v.  State, 
130  Ala.  132,  30  South.  452. 

Plea  numbered  4,  which  is  in  the  form  prescribed  in 
Code  1907,  p.  1202,  form  No.  36,  is  properly  the  oniy 
plea  of  tender  in  the  record.    The  evidence  without  dis- 
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pute  supported  the  plea,  and  on  this  issue,  under  the  evi- 
dence, the  court  could  not  have  done  otherwise  than  ren- 
der judgment  in  favor  of  the  defendants.  On  the  re- 
cital in  the  judgment  entry,  it  will  be  presumed  that  all 
other  pleas  were  abandoned;  and  as  to  the  overruling  of 
plaintiff's  demurrers  to  pleas  of  defendants  that  were 
afterwards  abandoned  by  the  defendants,  if  erroneous, 
such  error  would  be  harmless. 

We  find  no  reversible  error  in  the  rulings  of  the  court 
in  the  admission  of  evidence.    The  judgment  is  affirmed. 

Affirmed. 

Tyson^  C.  J.,  and  Anderson  and  McClellan,  J.I.,  con- 
cur. 


Dickerson  v.  Finley. 

Breach  of  Contract 

(Decided  Nov.  26^  190&    Rehearing  denied  Feb.  5,  1909. 
48  South.  548.) 

1.  Damages;  Contracts;  Breach. — ^In  an  action  for  the  breach 
of  a  contract,  the  damtges  recoverable  are  such  as  may  be  fairly 
as  Id  to  arise  in  the  usual  course  of  things  from  a  breach  of  the 
contract  itself,  and  also  such  as  may  be  reasonably  supposed  to  have 
been  in  the  contemplation  of  both  parties,  as  the  probable  result  of 
the  breach,  when  they  made  the  contract. 

2.  Same;  Remote  Damages;  Profits. — Profits,  not  the  immediate 
fmltB  of  the  principal  contract,  but  dependent  on  collateral  engage- 
ment, and  enterprise*  not  brought  to  the  notice  of  contracting  partiee, 
are  too  remote  to  constitute  damages  in  an  action  for  breach  of  con- 
tract 

S.  8<tme;  OertaMy;  Uncertain  Profits.— TtoHtB  which  are  purely 
Bpeculative  in  their  nature  and  dependent  on  many  incalculable  con> 
thigendee  as  to  render  It  impracticable  to  determhie  by  any  tmst- 
worthy  mode  of  comimtfttkni,  an  considered  micertain. 

4.  Bame;  Duty  Qf  Party  to  Minimize.r-'lu  rebuttal  of  plaintiff's 
evidence,  as  to  damages  sustained  by  reason  of  the  breach  of  the 
eeotmet,  erMeaee  tluit  plaintiff  could  hare  minimized  the  damages 
after  ascertaining  that  defendant  was  not  solng  to  fulfill  the  ccmtract; 
ie  adailsBllrie 
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5.  Contracts;  Breach;  Damage, — In  order  to  charge  a  party  breach- 
ing a  contract  with  damages  arising  from  special  circumstances  that 
impart  to  the  subject  of  the  contract  a  value  and  importance  not  in- 
dicated by  its  appearance,  the  party  so  sought  to  be  charged  must 
have  had  notice  of  such  special  circumstances  when  he  entered  into 
the  contract. 

6.  Appeal  and  Error;  Harmless  Error;  Ruling  on  Pleading. — ^Where 
nothing  material  is  alleged  in  the  count,  other  than  that  alleged  in 
the  objectionable  part  of  the  count,  it  is  not  prejudicial  to  the  party 
pleading,  to  sustain  a  demurrer  to  the  coimt,  although  the  proper 
way  to  reach  such  claim  is  by  motion  to  strilse. 

7.  Same. — Where  the  gravamen  of  the  entire  count  was  that  one  of 
the  breaches  of  the  contract  was  that  the  defendant  refused  to  allow 
his  teams  to  be  used  at  all,  the  plaintiff  was  not  prejudiced  by  strik- 
ing from  his  complaint  the  allegation  that  defendant  refused  to  fur- 
nish sufficient  feed  to  keep  the  team,  as  it  was  too  indefinite  to  raise 
a  material  issue,  and  no  injury  was  alleged  to  have  resulted  by  de- 
fendant's failure  in  this  respect. 

8.  Pleading;  Matters  of  Evidence;  Itemizing  Damages. — It  Is  not 
necessary  that  a  complaint  in  an  action  for  damages  for  a  breach  of  ' 
contract  should  itemize  each  matter  of  expense  claimed  as  damages; 
this  is  a  matter  of  evidence  and  not  of  allegation. 

Appeal  from  Limestone  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

Action  by  George  W.  Dickerson  against  John  G.  Fin- 
ley  for  breach  of  contract.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Reversed  and  remanded. 

Count  3;  "Plaintiff  claims  of  defendant  the  sum  of 
110,000  as  damages,  for  this :  That,  whereas,  on,  to- 
wit,  the  27th  of  May,  1906,  defendant,  under  and  by  the 
name  of  J.  G.  Finley,  entered  into  a  contract  with  plain- 
tiff in  words  and  figures  as  follows :  ^State  of  Alabama, 
County  of  Limestone.  This  agreement,  entered  into  by 
and  between  J.  G.  Finley,  of  Decatur,  Ala.,  and  George 
W.  Dickerson,  of  Florence,  Ala.,  witnesseth :  That  the 
said  Finley,  being  the  owner  of  the  island  in  the  Tennes- 
see river  below  Decatur,  Ala.,  known  as  "Finloy's  Is- 
land," and  the  owner  of  the  standing  timber  thereon, 
and  of  a  sawmill  now  on  said  island  run  by  steam,  and 
also  the  owner  of  cattle,  mules,  and  horses,  teams  there- 
on, herewith  agrees  to  furnish  to  said  Dickerson  all  his 
Standing  timber,  and  free  use  of  his  sawmill,  and  the 
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free  use  of  two  yoke  of  oxen,  together  with  log  wagons, 
and  all  other  tools  necessary  for  logging  of  said  tim- 
ber; also  the  free  use  of  two  mule  teams,  together  with 
log  wagon  and  tools.  The  said  Finley  agrees  to  furnish 
the  necessary  oil  for  mill,  and  to  keep  mill  in  repair,  and 
feed  for  cattle  and  mules.  In  consideration  of  the 
aboTe,  said  Dickerson  agrees  to  cut  the  timber,  furnish 
the  drivers  for  the  teams,  all  labor  in  the  sawmill,  and 
the  stacking  of  all  merchantable  lumber  sawed  at  said 
mill,  free  of  all  iexpense  to  said  Finley.  Said  Dickerson 
also  agrees  to  manufacture  all  lumber  in  a  workmanlike 
manner.  No  logs  to  be  hauled  or  sawed  that  will  not 
make  merchantable  lumber.  Any  logs  cut  that  said 
Dickerson  does  not  consider  merchantable  are  to  remain 
the  property  of  said  Finley  and  Dickerson  in  equal 
shares.  Said  Dickerson  further  agrees  to  purchase  said 
Finley's  half  lumber,  and  pay  for  same,  net  cash,  at  the 
rate  of  |9  per  1,000  feet,  payments  to  be  made  to  said 
Finley  when  lumber  is  loaded  on  barge.  Said  Dicker- 
son  agrees  to  use  proper  care  in  handling  said  Finley 's 
property.  Said  Dickerson  agrees  to  pay  and  does  pay 
f  250  upon  the  signing  of  this  contract.  This  money  is  to 
be  applied  on  lumber  bought  of  said  Finley  as  provided 
in  this  contract.  Said  Dickerson  agrees  to  run  said  saw- 
mill  and  cut  at  the  rate  of  40,000  feet  a  month  or  more, 
barring  accidents.  Said  Finley  agrees  to  give  said  Dick- 
erson to  January  1, 1908,  in  which  to  complete  this  con- 
tract. This  same  is  not  to  include  bank  timber,  and 
not  to  interfere  with  land  that  is  cut  over.  (Signed) 
J.  G.  Finley.'  And  plaintiflf  avers  that  at  the  time  of 
making  said  contract  defendant  knew  that  plaintiff  was 
making  said  contract  for  the  purpose  of  manufacturing 
said  timber  into  lumber  and  selling  same  at  a  profit 
That  plaintiff,  witli  full  knowledge  on  the  part  of  said 
defendant,  and  relying  upon  the  aforesaid  contract,  of 
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which  said  defendant  was  fully  informed,  did  contract 
and  agree  to  sell  all  of  the  merchantable  lumber  manu- 
factured from  said  timber  cut  by  him,  the  said  plaintiff, 
on  said  island,  at  and  for  a  profit  of,  to  wit,  $5.50  per 
1,000  feet.  That  said  plaintiff,  in  accordance  with  the 
terms  of  said  contract  above  set  forth,  entered  upon  the 
performance  of  said  contract,  and  did  perform  a  part 
thereof.  That  the  defendant,  notwithstanding  the  per- 
formance and  discharge  by  this  plaintiff  of  all  the  condi- 
tions required  by  said  contract  to  be  performed  by  him, 
breached  said  contract  on  his  part,  in  this:  (1)  He  pro- 
ceeded to  cut  from  off  said  island  a  large  amount  of 
standing  timber  which  could  have  been  made  into  mer- 
chantable lumber,  and  none  of  which  timber  thus  cut 
was  bank  timber,  to  wit,  40,000  feet,  and  upon  this 
plaintiff  objecting  thereto  the  defendant  asserted  that 
he  (defendant)  intended  to  continue  such  cutting.  (2) 
He  refused  to  furnish  to  plaintiff  the  teams  as  provided 
under  and  by  the  terms  of  said  contract.  (3)  He  re- 
fused to  permit  the  teams  of  mules  contracted  to  be 
furnished  by  him  to  do  all  such  work  as  was  required  to 
be  done  in  the  usual  method  of  logging.  (4)  He  refused 
to  furnish  suflScient  feed  to  keep  the  teams  furnished  by 
him  under  said  contract  in  such  physical  condition  as 
that  the  same  were  able  to  do  the  work  necessary  to  car- 
ry out  said  terms  of  the  contract  above  set  forth.  (5) 
He  constantly  interfered  with  the  hands  employed  by 
this  plaintiff,  who  did  the  work  required  under  said  con- 
tract, and  hindered  them  from  doing  all  their  work 
essential  to  the  carrying  out  of  the  iaid  contract.  (6) 
He  so  interfered  with  the  sawyer  of  plaintiff  that  said 
sawyer  refused  to  proceed  further  with  the  work  and 
left  the  island  and  plaintiff's  employment.  (7)  He  w 
Interfered  with  the  driver  employed  by  plaintiff  that 
be  caused  him  to  leave  the  service  of  plaintiff.    The 
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plaintiff  avers  that  he  offered  to  hire  or  purchase  other 
teams  with  which  to  do  the  work  required  under  said 
contract,  if  the  said  de&ndant  would  pay  the  hire  of 
same,  and  that  said  defendant  refused  to  permit  this 
plaintiff  to  hire  or  purchase  said  other  teams,  iind  re- 
fused to  pay  a  reasonable  hire  therefor.  Plaintiff  fur- 
ther avers  that  said  defendant,  although  plaintiff  was 
always,  from  the  time  of  the  making  of  said  contract 
until  such  refusal  and  wrongful  discharge  by  the  defend- 
ant, as  hereinbefore  set  forth,  and  thence  hitherto, 
ready  and  willing  to  execute,  perform  and  fulfill  the 
said  contract  in  all  things  on  his  part  to  be  performed 
and  fulfilled,  whereof  the  said  defendant  had  been  often 
told ;  and  though  said  defendant,  in  pursuance  and  part 
performance  on  his  part  has  furnished  some  of  the  teams 
mentioned  in  said  contract,  and  has  accepted  and  re- 
tained the  sum  of  ?250  paid  to  him  by  defendant  in  ac- 
cordance with  the  terms  of  said  contract,  nevertheless 
this  defendant  afterwards,  as  set  forth  above,  wrongfully 
prevented,  and  discharged  by  such  prevention,  and  in- 
juriously and  wrongfully  hindered,  this  plaintiff  from 
the  further  execution  and  performance  of  said  contract 
on  his  (plaintiff's)  part,  whereby  plaintiff  has  lost  all 
the  prpofits  by  said  transaction  of  sale  of  merchantable 
Itmiber  to  have  been  manufactured  out  of  said  timber, 
said  lumber  amounting  to,  to  wit,  2,000,000  feet,  all  to 
his  damage  in  the  said  sum.'' 

Count  4  id  sifnilar  to  the  first  down  through  the  con- 
tract, with  the  added  allegations  that  there  was  omitted 
from  the  draft  of  said  contract  an  agreement  that  de- 
fendant was  to  permit  plaintiff  to  have  the  use  of  houses 
on  the  island  for  his  hands  and  employes,  and  that  short- 
ly after  the  signing  of  the  contract  plaintiff  called  de- 
fendant's attention  to  this  omission,  and  it  was  agreed 
between  them  that  the  same  should  constitute  a  part,  of 
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said  contract.  Then  follows  the  allegation  as  to  plain- 
tiflF's  sale  of  lumber,  etc.,  as  in  count  3.  The  allegations 
of  breach  are  as  follows:  "CI)  He  caused  plaintiflf's 
hands  to  stop  working  for  him,  to  wit,  his  driver  and 
sawyer.  (2)  He  refused  to  permit  plaintiff  to  use  all  of 
said  houses  for  his  hands.  (3)  He  notified  plaintiff 
that  he  must  more  his  hands  out  of  the  only  house  he 
permitted  plaintiff  to  use  as  agreed  on.  (4)  He  cut  of 
said  standing  timber,  from  which  merchantable  lumber 
could  be  cut,  and  none  of  which  was  bank  timber,  men- 
tioned in  the  aforesaid  contract,  from,  to  wit,  30,000  to 
40,  000  feet,  and  informed  plaintiff  he  was  going  to  con- 
tinue to  cut  lumber  on  said  island.  (5)  He  refused  to 
furnish  plaintiff  the  teams  as  provided  under  and  by  the 
terms  of  said  contract.  (6)  He  refused  to  permit  the 
teams  of  mules  contracted  to  be  furnished  by  him  to  do 
such  work  as  is  required  to  be  done  in  the  usual  method 
of  logging.  (7)  He  refused  to  furnish  sufficient  feed  to 
keep  the  teams  furnished  by  him  under  said  contract 
in  such  physical  condition  as  that  the  same  was  able  to 
do  the  work  necessary  to  carry  out  the  terms  of  the  con- 
tract. (8)  He  constantly  int  erf  erred  with  the  hands 
employed  by  plaintiff  to  do  the  work  required  under  said 
contract,  and  hindered  them  from  doing  the  work  essen- 
tial to  carry  out  the  said  contract."  Then  follows  the 
allegation  that  the  defendant  thus  prevented  and  hinder- 
ed the  plaintiff  in  the  due  performance  of  his  part  of 
the  contract,  and  by  so  doing  discharged  plaintiff  from 
further  performance.  Then  follows  the  averment  that 
defendant  knew  that  plaintiff  was  making  the  contract 
for  the  purpose  of  manufacturing  the  timber  into  lumber 
and  selling  same  at  a  profit,  etc,      as  in  3. 

Count  5:  Same  as  4  down  to  and  including  the  con 
tract  with  the  followini:  altegation:  "That  plaintiff, 
with  full  km^wlf^dge  of  defendant,  went  to  large  expensp 
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in  providing  drives  for  teams  for  laborers  in  the  saw- 
mill and  for  the  stacking  of  the  merchantable  lumber, 
to  carry  out  plaintiff's  part  of  the  contract,  and,  with 
full  knowledge  of  said  defendant,  plaintiff,  by  and 
through  the  acts  of  defendant  as  hereinafter  set  forth, 
was  compelled  to  keep  at  large  expense  hands  and  labor- 
ers, who  were  forced  to  remain  idle  by  and  through  the 
acts  of  said  defendant.  That  this  plaintiff,  by  and 
through  the  acts  of  defendant  as  hereinafter  set  forth, 
was  caused  to  use  much  of  his  own  time  and 
labor  in  attempting  to  carry  out  his  part  of  the  con- 
tract,  which  time  and  labor  was  very  valuable.  That 
plaintiff,  in  accordance  with  the  terms  of  said  contract 
above  set  forth,  entered  upon  the  performance  of  said 
contract.  That  defendant,  notwithstanding  the  perform- 
ance and  discharge  by  plaintiff*  of  all  the  conditions  re- 
quired by  said  contract  to  be  performed  by  him,  breached 
his  said  contract  on  his  part  in  this :  (Here  follows  the 
breach  as  set  out  under  count  4  down  to  and  including 
the  fifth  breach,  with  the  added  breach  that  he  interfered 
with  and  hindered  and  prevented  plaintiff  from  carrying 
out  and  executing  his  contract  in  full.)  Plaintiff  avers 
that  said  defendant,  although  this  plaintiff  was  always, 
from  the  time  of  making  the  said  contract  until  such  re- 
fusal to,  prevention,  hinderance,  and  wrongful  discharge 
by  defendant  as  hereinbefore  set  forth,  and  thence 
hitherto,  ready  and  willing  to  execute,  perform,  and 
fulfill  the  said  contract  in  all  things  on  his  part  to  be 
performed,  whereof  the  defendant  had  often  been  told, 
and  although  said  defendant,  in  pursuance  of  and  part 
performance  of  said  contract,  had  furnished  some  of  the 
teams  mentioned  in  said  contract,  and  has  accepted  and 
retained  the  sum  of  |250,  which  this  plaintiff  paid  him 
^nder  and  by  the  terms  of  said' contract,  nevertheless 
the  said  defendant  afterwards,  as  above  sot  forth,  wrons?- 
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fully  prevented,  and  discharged  by  such  prevention,  and 
injuriously  and  wrongfully  hindered,  this  plaintifiE  from 
the  further  execution  and  performance  of  said  contract 
on  his  part,  whereby  plaintiflp  has  been  put  to  large 
costs  and  expenses  in  providing  hands  and  maintaining 
them  in  readiness,  and  in  maintaining  himself  in  readi- 
ness for  the  complete  execution  of  said  contract,  and 
has  lost  much  valuable  time  of  himself,  and  has  lost  the 
value  of  his  own  service,  all  to  his  damage,"  etc. 

Count  6 :  Same  as  3  down  to  and  including  the  con- 
tract. Same  allegation  as  in  count  4  with  reference  to 
the  furnishing  of  houses,  etc.  Same  allegation  of  breach 
as  in  count  4.  Same  allegation  of  readiness  and  willing- 
ness to  perform  on  part  of  plaintiff,  and  the  prevention 
and  hinderance  on  part  of  defendant,  together  with  the 
acceptance  and  retention  of  money  paid  under  the  con- 
tract as  in  count  5,  and  the  same  allegation  as  to  loss 
of  time  and  service,  etc.,  as  in  count  5. 

W.  R,  Walkeb^  for  appellant  When  a  refusal  of  one 
party  to  a  contract  to  perform  his  part  thereof  is  a 
waiver  of  the  conditions  precedent  otherwise  required 
of  the  other  party. — 2  Keener's  Selections  on  Contr,  925; 
Elliott  V.  Hotoison,  146  Ala.  568;  Short  v.  Stone,  82  B. 
Rep.  358;  Cort  v.  Ambergate,  etc.y  By.  Co.,  17  Q.  B. 
127;  2  Keener's  Gas.  Contr.  1272,  1281  j  1  Langd.  &  W. 
Cas  Contr.  (2  Ed. )  937, 946 ;  Hieronymous  Bros.  v.  Bien^ 
ville  Water  Supply  Co.,  131  Ala.  447;  138  Ala.  577; 
Drake  v.  Groce,  22  Ala,  409;  U.  S.  v.  Behan,  110  U.  a 
338;  Fails  v.  McRee,  36  Ala.  64,  67;  Bonham's  Case, 
65  Ala.  456,  459;  Mason  v.  Ala.  Iron  Co.y  73  AUu  270; 
Lake  S.  &  M.  S.  Ry.  Co.,  v.  Richards,  30  L.  Ed.  A.  3», 
note;  Cook  v.  Cook,  110  Ala.  567;  Boehm  v.  Horst,  178 
U.  S.  1;  Marks  v.  Van  Elghen,  33  C.  O.  A.  208;  Ridley 
V.  Smith,  64  N.  Y.  576.    Whra  one  party  to  a  contract, 
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who  has  conditions  precedent  to  perform,  fails  to  per- 
fonn  them,  such  failure  is  a  breach  of  contract  for 
which  an  action  will  at  once  lie  by  the  other  party  to 
said  contract. — Nesbitt  v.  McGehee,  26  Ala.  748;  3  Page 
Contract,  §  1444;  Leek  Milling  Co.  v.  Longford,  (Miss-) 
33  Sou.  492;  Howard  v.  Am.  Mfg.  Co.,  56  N.  E.  Rep.  N. 
Y-  986;  Bishop  Contract,  (2  Ed.)  §  827;  Powell  r.  Sam- 
mons,  31  Ala.  552;  Gallagher  v.  Nichols,  60  N.  Y.  246. 
Where  one  party  by  his  acts  prevents  the  performance 
of  such  contract  by  the  other  party  there  is  a  breach  of 
the  contract,  for  which  an  action  will  at  once  lie. — 
Stewart  v.  Kateltas,  36  N.  Y.  388;  Gallagher  v.  Nichols, 
60  N.  Y.  438;  Pordage  v.  Cole,  1  Saunders,  (Ed.  1846) 
319;  1  L.  &  W.  Cas.  Contr.  625;  2  Keener's  Sel  Cas. 
Contr.  1074;  Nov.  Co.  v.  Wilcox,  7  Jones  L.  (N.  C.)  481 
Jones  V.  Walker,  13  B.  Monroe,  163;  Camp  v.  Barker 
21  Vt  469;  Ruble  v.  Masscy,  2  Md.  636;  Bright  v.  Tay 
lor,  4  Sneed,  159;  Jones  v.  If.  R.  Co.,  14  W.  Vo.  514 
1  Am.  &  Eng.  Encycl.  Law  (1  Ed.)  921-2;  3  Page  on 
Contract,  §§  1444-5;  Christapher  etc.,  Co.  v.  Y eager,  67 
N.  E.  Rep.  166 ;  Shirk  v.  Lingeman,  59  N.  E.  Rep.  941 ; 
Howard  v.  Am.  Mfg.  Co.,  56  N.  E.  Rep.  986;  Dege  v. 
Hammond,  25  L.  R.  A.  719;  Lehiman  v.  Webster,  70 
N-  E.  Rep.  600;  District  og  Columbia  v.  Camden  Iron 
works,  181  U.  S.  453;  45  L.  Ed.  948;  Chicago  etc.  Ry. 
Co.,  V.  Hof/t,  149  U.  S.  1 ;  Leek  Min.  Co.  v.  Longford,  33 
Sou.  Rep.  492;  Crouch  v.  Gottman,  30  Am  St.  Rep.  323; 
Schimidt  v.  lAfe  ass.,  84  Am.  St.  Rep.  323 ;  Btirt  v.  Union 
Central  Ins.  Co.,  187  U.  S.  181 ;  Wyandotte  etc.  Ry.  Co. 
V.  Bridge  Co.,  40  C.  C.  A.  325;  King  etc.  Mfg.  Co.  v.  St. 
Louis,  10  L.  E.  A.  826;  Blymer  Ice  Machine  Co.  v.  Mc- 
Donald, 19  Sou.  Rep.  459;  Davis  v.  lAght  Co.,  47  Am.  St. 
Rep.  622;  Cort  v.  Amber  gate  etc.  R.  Co.,  1  L.  &  W.  Cas. 
Contr.  937;  Lairf  v.  Pirn,  1  Langd.  &  W.  Cas.  Contr.  927; 
4  Exch.  335 ;  Jones  v.  Barkley,  1  langd.  &  W.  Cas.  Contr. 
901. 
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Where  one  party  prevents  the  performance  by  the 
other  party  of  the  contract,  the  profits  which  would  have 
accrued  upon  the  performance  of  said  contract  by  such 
party,  is  the  measure  of  damages  for  such  breach. — 
Peck-Hammond  Co,  v.  Heifner,  136  Ala.  473;  Stanton 
V.  N.  Y.  d  E,  R.  Co.,  21  Am.  St.  Rep.  110;  (7.  S.  v.  Behan, 
110  U.  S.  V.  338;  10  Rose's  Notes,  U.  S.  S-C  Rep.  728, 
et  seq. ;  Robinson  v.  Bullock^  66  Ala.  548;  Danforth  v.  T. 
C.  R.  R.  C,  93  Ala.  620;  S.  C.  99  Ala.  331;  112  Ala.  80; 
Cook  V.  Cook,  110  Ala.  567;  Roehm  v.  Horst,  178  U.  S. 
1;  Rose's  Notes  U.  S.  S-C  Rep.  1123-4;  Bonifay  v.  Has- 
sell,  100  Ala.  269;  Mason  v.  Ala.  Iron  Co.,  73  Ala.  270; 
Baxley  v.  T.  c€  J/.  Ry.  Co.,  128  Ala.  183;  Worthinyton  v. 
Giving,  119  Ala.  44;  Griffin  v.  Ogletree,  114  Ala.  343; 
^yatson  V.  Kirhy,  112  Ala.  436;  i?c//  v.  Reynolds,  78  Ala. 
511;  13  Cyc.  53-4;  Wakcman  i\  Wheeler  &  Wilson  Mfg. 
Co.,  101  N.  Y.  211;  Dunn  v.  Johnson,  5  Am.  Rep.  177; 
Philadelphia  etc.,  R.  Co.  v.  Howard,  (3  How  U.  S.  344, 
14  L.  Ed.  15)  ;  Gardner  v.  Deeds,  et  al,  4  L.  R.  A.  (N. 
S.)  740  and  note;  Hickley  v.  Pittsburg  etc..  Steel  Co., 
121  U.  S.  264 ;  Masterton  v.  Brooklyn,  7  Hill  69,  42  Am. 
Dec.  38  and  note;  2  Keener's  Sel.  Cas.  Contr.  1089,  et 
seq.  1096. 

If  a  party  has  notice,  at  the  time  of  entering  into  a 
contract,  that  the  other  party  thereto  had  in  contempla- 
tion a  contract  for  the  sale  of  the  article  to  be  manufac- 
tured, and  before  default  in  performing  his  part  of  the 
contract  such  party  had  notice  that  the  contract  con- 
templated had  been  made,  if  such  party  breaches  his 
contract,  he  is  liable  for  the  profits  which  the  other 
party  would  have  made. — Barley  v.  T.  &  M.  Ry.  Co., 
128  Ala.  183 ;  and  authorities  cited  therein ;  Fell  v.  Neiv- 
berry,  (Mich.)  64  N.  W.  Rep.  474;  Leonard  v.  Beaudry, 
(Mich.)  36  N.  W.  Rep.  88;  Liman  v.  Pa.  Ry.  Co.,  24  N. 
Y.  Suppl.  824;  Hadley  v.  Baxendale,  5  L.  R.  C.  502^, 
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Young  v.  Vureton,  87  Ala.  727;  Robinson  v.  Bullock ^  66 
Ala.  548;  Anvil  Mining  Co.  v.  Humhle^  153  U.  S.  548; 
A.  J.  Anderson  E,  Co.  v.  Cleeburne  W.  I.  &  L.  Co.,  44 
S.  W.  Rep.  929;  Danghtery  v.  Am.  Union  Tel  Co.,  75 
Ala.  168;;  Penn  d  Co.  v.  Smithy  Orainger  &  Cantrill^ 
104  Ala.  445 ;  Bell  v.  Reynolds,  78  Ala.  611 ;  Buer  v.  Red- 
head, 72  N.  W.  Kep.  1058;  Central  Trust  Co.  v.  Clark,  34 
C.  C.  A.  354 ;  Boutin  v.  Rudd,  27  C.  C.  A.  526 ;  Carpenter 
V.  First  Nat.  Bank,  119  111.  352;  Cuelzton  Bros.  Co.  v.  A. 
H,  Andrews  d  Co.,  92  Wis.  214 ;  Swain  v.  Schiffelin,  134 
N.  Y.  471 ;  Mason  v.  A  la.  Iron  Co.,  73  Ala.  270.  Expenses 
are  recoverable  when  profits  cannot  be  proven. — Worth- 
in  gton  V.  Gvnn,  119  Ala.  44;  Danforth  v.  T.  d  C.  Ry. 
Co.,  93  Ala.  614. 

W.  T.  Sanders^  for  appellee.  The  court  piroperly 
sustained  demurres  to  counts  3  and  4. — Adley  v.  Baxen- 
dale,  5  and  6  Eng.  Buling  Cases,  525 ;  Horn  v.  Mid.  Ry. 
Co.,  5  and  6  Eng.  Ruling  Cases,  502 ;  Reid  Lbr.  Co.  v. 
LeuHs,  94  Ala.  627;  Raisin  Fert.  Co.  v.  Barrow,  97  Ala, 
694;  Moulthrop,  et  al.  v.  Hyatt,  et  al,  105  Ala.  493; 
Watson  V.  Kirby,  112  Ala.  436;  Nichols  v,  Rasch,  138 
Ala,  375;  Ala.  Chcm.  Co.  v.  Ouese,  143  Ala.  591;  South- 
ern Ry.  Co.  V.  Coleman,  44  South.  837.  Contingent  prof- 
its  from  possible  sales,  etc.,  cannot  enter  into  the  re- 
covery of  damages. — Hervey  v.  Conn.  R.  R.  Co.,  104 
Mass  .421;  Ward  d  Co.  v.  Elkins,  34  Mich.  439;  Ward 
V.  N.  y.  Cent,  47  N.  Y.  29;  Brock  i\  Gale,  14  Fla.  523; 
Matthews  i\  Express  Co.,  138  Mass.  55.  Special  dama- 
ges should  be  alleged  with  particularity,  13  Cyc.  179. 
Damages  on  account  of  express,  and  on  account  of  loss 
of  time  must  be  specially  pleaded. — 5  Ency  P.  &  P.  735- 
758;  13  cyc.  176.  On  the  authorities  cited,  it  is  contend- 
ed  that  the  contract  is  within  the  statute  of  frauds. — 
Brigham  v.  Carlisle.  76  Ala.  243;  Heflin  v,  Milton.  69 
Ala.  354. 
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SIMPSON,  J.~This  is  a  suit  by  the  appellant  against 
the  appellee  for  breach  of  a  contract  by  which  the  de- 
fendant agreed  to  furnish  a  sawmill,  all  of  his  stand- 
ing timber,  and  the  use  of  certain  teams,  wagon:^,  etc., 
in  consideration  that  plaintiff  would  cut  the  timber, 
furnish  drivers,  labor,  etc.,  and  manufacture  the  lum- 
ber in  a  workmanlike  manner — said  lumber  to  be  the 
property  of  plaintiff  and  defendant  in  equal  shares,  and 
the  plaintiff  to  purchase  defendant's  part  thereof  at  f9 
per  1,000  feet.  The  plaintiff  claims  that,  relying  upon 
the  provisions  of  said  contract,  he  had  made  certain 
contracts  for  the  sale  of  the  lumber  at  certain  prices, 
and  that  by  the  breach  of  the  contract  by  the  defendant 
the  plaintiff  has  been  deprived  of  the  profits  which  he 
would  otherwise  have  made  on  said  contracts.. 

The  first  point  of  contention  is  as  to  the  measure  of 
damages  in  this  case.  While  this  subject  has  been  pro- 
lific of  a  great  deal  of  litigation,  and  volumes  have  been 
written  upon  it,  in  various  jurisdictions,  ever  since  the 
decision  in  the  leading  case  of  Hadley  v.  Baxcndale,  9 
Exch.  341,  our  own  court  has  had  much  to  say  on  the 
subject,  and  we  think  its  decisions  clearly  mark  cut  the 
rules  governing  such  cases,  and  that  they  are  in  accord- 
ance with  the  leading  case  and  with  the  great  weight  of 
authority.  In  this,  as  in  other  matters,  the  great  aim 
of  the  law,  in  interpreting  contracts,  is  to  put  one's  self 
in  the  position  of  the  contracting  parties  and  ascertain 
what  was  their  intention — what  rights  the  one  party 
intended  to  secure,  and  what  the  other  intended  to  con- 
fer or  to  guarantee.  Hence  the  rule  in  the  Hadley-Bax- 
endale  Case,  that  the  plaintiff  in  entitled  to  "(1)  such 
damages  as  may  fairly  and  substantially  be  considered 
as  arising  naturally — i.  e.,  according  to  the  usual  course 
of  things — from  the  breach  of  the  contract  Itself,  or  (2) 
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such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the 
contract  as  the  probable  result  of  the  breach.'^ 

While  our  court  has  followed  the  Hadley-Baxendale 
Case,  yet  the  Avriter  of  one  of  our  decisions  criticises  the 
wording  of  it,  because  he  thinks  that,  as  men  are  not 
supposed  to  contemplate  breaking  their  contracts,  it 
is  not  correct  to  speak  of  the  damages  which  are  within 
their  contemplation  Avhen  the  contract  is  made.  The 
very  object  of  making  contracts  and  reducing  them  to 
writing  is  to  bind  the  parties  to  their  performance  and 
to  provide  against  their  breach ;  and  when  parties  make 
them,  however  honest  they  may  be,  they  necessarily  pro- 
ject their  minds  forward,  and  each  party  considers, 
''What  rights  am  I  securing,  and  against  what  loss  am  I 
agreeing  to  hold  the  other  party  harmless?''  and  this 
necessarily  carries  with  it  the  question,  "What  are  my 
liabilities  if,  for  any  cause,  I  fail  to  carry  out  my  part?" 
It  is  no  impeachment  of  a  man's  integrity  to  think  of 
the  possible  damages,  but  is  only  business  judgment  to 
do  so. 

However,  the  meaning  of  the  expression  is  merely, 
^*What  were  the  matters  intended  to  be  provided  for  and 
against  when  the  contract  was  made?"  Hence,  as  every 
person  is  presumed  to  intend  the  natural  and  usual  con- 
sequences of  his  act,  the  rule  is  reasonable  that  he  should 
l)e  liable  for  "such  damages  as  may  fairly  and  substan- 
tially be  considered  as  arising  naturally — i.  e.,  accord- 
ing to  the  usual  course  of  things — from  the  breach  of  the 
contract;"  and,  as  all  contracts  are  made  in  the  light 
of  surrounding  circumstances,  if  the  contract  is  made 
for  a  specific  purpose,  which  is  known  to  both  parties, 
or,  as  expressed  by  our  own  court,  if  "there  be  special 
circumstances,  which  impart  to  the  subject  or  services  a 
value  and  importance  their  appearance  does  not  indicate 
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this  is  outHide  of  the  usual  course  of  thiugs,  and  falls 
within  Barou  Alderson's  second  rule,  which  requires 
that  the  party  sought  to  be  charged  shall  have  had  notice 
of  such  special  circumstances  when  he  entered  into  the 
contract/'— /)at(r7ftYcrv  v.  Am.  Tel  Co.,  75  Ala.  168, 176, 
51  Am.  Kep.  435! 

In  the  case  cited  a  seeming  exception  is  ingrafted 
upon  the  rule;  but  it  is  not  really  an  exception,  and  is 
based  upon  the  principle  that  the  telegraph  is  a  peculiar 
instrumentality  resorted  to  only  in  particular  emergen- 
cies, and  public  policy  fixes  upon  such  company  the  re- 
sponsibility of  expedition  as  to  all  messages,  because 
the  verj^  fact  of  using  it  is  notice  to  the  company  that 
expedition  is  required  for  some  special  reason,  which  it 
is  not  necessary  to  communicate  to  the  company. 

In  the  case  of  Harney  v.  Holcombe,  21  Ala.  567,  the 
contract  was  made  for  the  specific  purpose  of  enabling 
the  party  to  run  a  stage  line,  but  really  no  damages  on 
account  of  profits  lost  were  claimed;  the  only  question 
being  whether  the  plaintiff  was  entitled  to  recover  the 
full  amount  ^^'llich  he  was  to  have  been  paid  for  feeding 
the  teams,  or  that  amount  reduced  by  Avhat  it  would  cost 
liim,  to  provide  the  feed.  The  Peck-Ham mond  Cafi(\  136 
Ala.  473,  33  South.  807,  96  Am.  St.  Rep.  36,  the  case  of 
Bonifay  r.  HaHHeJU  100  Ala.  269,  U  South.  46,  and  the 
case  of  FaiU  ct  .1////.V  v.  McRvc,  36  Ala.  61,  are  ujion  the 
same  principle,  as  is  also  the  case  of  Kohhison  r.  Bul- 
lock,  66  Ala.  548;  and  the  cases  are  merely  cited  as  a 
reason  for  excluding  certain  testimony  in  the  case  of 
Mason  V.  Ala.  Iron  Co.,  73  Ala.  270. 

In  the  case  of  Bell  v.  Reynolds  cf  Ijce,  78  Ala.  511, 
56  Am.  Rep.  52,  the  contract  was  made  for  the  ?ale  of 
fertilizer,  "with  notice  that  it  was  intended  for  use  on 
defendant's  cott(m  crop''  on  a  certain  i)lace.  The  fer- 
tilizer could  not  be  purchased  elsewhere,  and  the  differ- 
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ence  between  that  portion  of  the  crop  on  which  the  fer- 
tilizer was  useil  and  that  on  which  it  was  not  was  plainly 
visible  and  easily  estimatefl.  The  rule  above  referred  to 
is  recopiized,  and  the  additional  one,  which  is  in  accord- 
ance with  the  best-considered  cases,  and  followed  in  the 
cases  hereafter  cited,  that  in  any  event  profits  which  are 
remote  and  uncertain  are  nev(»r  recoverabhs  and  that 
^'those  profits  are  usually  considered  too  remote,  among 
others,  which  are  not  the  immediate  fruits  of  the  princi- 
pal contract,  but  are  dependent  on  collateral  engage- 
ments and  enterprises,  not  brought  to  the  notice  of  the 
contracting  parties,  and  not,  therefore,  brought  within 
their  contemplation,  or  that  of  the  law.  Those  an*  con- 
siderefl  uncertain  which  are  purely  speculative  in  their 
nature  and  depend  upon  so  many  incalculable  contingen- 
cies as  to  make  it  impracticable  to  determine  them  def- 
initely by  any  trustworthy  mode  of  computation." 

The  cases  of  Dan  forth  d  A  rmstronrj  r.  Tcnn,  rf  (\  If.  li.y 
93  Ala.  fiU,  11  South.  00,  and  99  Ala.  331,  13  South.  51, 
and  Wfyf^thington  r.  Gwin,  119  Ala.  44,  24  South.  739, 
43  L.  K.  A.  382,  do  not  contravene  tlie  general  rnhs  but 
relate  to  profits  to  Ik*  realized  out  of  the  immediate  busi- 
ness, the  subject  of  the  contract. 

These  siilutary  rules  are  followed  in  a  long  line*  of 
decisions  by  our  own  court,  and  are  in  accordance  with 
the  views  of  our  best  text-Avriters. —  Western  f^  7V/.  Co, 
r.  UV/;/,  83  Ala.  542,  557,  4  South.  844;  Yoimf/  d-  To.  v, 
Curctoti.  87  Ala.  727,  6  South.  352;  Swift  d-  Co.  r.  East- 
ern Werehonse  To.,  86  Ala.  294,  5  South.  595;  .1///  i'nion 
Tel,  Co.  r.  Dauffhtini,  S9  Ala.  191,  7  South.  VM)-,  Burton 
r.  Henni.  90  Ala.  282,  7  South.  925;  Reed  Lumber  Co. 
r.  Lemis.  94  Ala.  626,  627,  r»28,  10  South.  333 ;  }foulthrop 
d  Stevens  r.  Hyett  &  Smith,  105  Ala.  493,  494,  17  South. 
32,  53  Am.  St.  Rep.  139;  Raisin  Fertilizer  Co.  r.  Bairow, 
97  Ala.  694,  12  South.  388;  Watstm  r.  Kirhy  &  Sons.  112 
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Ala.  439, 446,  20  South.  624 ;  Boivley  v.  Tallassee  it  Mont- 
gomery R.  R,,  128  Ala.  183,  190,  191,  29  South.  451; 
Nichols  V.  Rasch,  138  Ala,  372,  377,  35  South.  400; 
Ala.  Chejfiical  Co,  v.  Oeiss,  143  Ala.  591,  39  South.  355; 
So,  Ry.  Co.  V.  Coleman^  152  Ala.  266,  44  South.  837,  838; 
Byrne  Mill  Co,  v.  Rohertsop,  149  Ala.  274,  285,  42  South. 
1008. 

In  Metzger  v.  lirincat,  154  Ala.  297,  45  South.  633, 
"the  contract  shows  that  the  matter  in  contemplation  of 
the  parties  was  that  the  business  of  the  apellee  should 
not  be  injured  by  renting  a  portion  of  the  house  to  an- 
other party,  and  the  evidence  shows  that  the  damages 
were  ascertainable  with  reasonably  certainty. — 154  Ala. 
297,  45  South.  634. 

The  ease  of  Nichols  r,  Rasch,  snpru,  which  is  vigor- 
ously assailed  by  the  brief  of  appellant's  counsel,  is  not 
contrary  to  the  other  decisions.  The  opinion  states  that, 
while  "there  are  averments  to  show^  that  the  facts  that 
plaintiff  was  under  these  contracts  was  known  to  the 
defendant,"  yet  "whether  he  had  such  knowledge  when 
he  made  the  contract  Avith  plaintiff  is  not  averred." 
138  Ala.  376,  35  South.  411.  It  also  states  that  the  stop- 
ping of  the  mill,  etc.,  was  not  stated  as  the  basis  of  a 
claim  for  damages,  and  goes  on  to  announce  the  recog- 
nized doctrine  that  such  damages  must  not  be  merely 
speculative.  138  Ala.  377,  35  South.  411.  See,  also, 
Sutherland  on  Damages  (3d  Ed.)  pp.  161-168,  §§  45,  52, 
Id.  pp.  186,  187,  §  59. 

The  allegations  in  the  third  and  fourth  counts  of  the 
amended  complaint  fall  short  of  the  requirements  of  the 
rule,  in  not  alleging  that  the  contracts  which  plaintiff 
claims  to  have  made  were  made  before  or  at  the  time  of 
the  making  of  the  contract  sued  on,  with  full  knowledge 
of  the  defendant,  or  that  the  same  were  within  the  con- 
templation of  the  parties  in  making  the  contract  sued 
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on.  They  are  also  defective  in  not  making  specific  aver- 
ments as  to  said  contracts,  from  which  the  court  could 
judge  whether  the  damages  were  suflBciently  certain  and 
easily  ascertainable  within  the  rule.  Consequently  there 
was  no  error  in  striking  said  portions  of  said  counts. 

As  to  the  sustaining  of  the  demurrer  to  said  counts, 
while  it  is  true  that,  when  the  objection  is  to  a  part  of  a 
count,  the  proper  remedy  is  a  motion  to  strike  (Besse- 
mer  Sav.  Bank  v,  Rosebaum  Groc.  Co.^  137  Ala.  530, 
534,  34  South.  609;  McCleskey  &  Whitman  v.  Howell 
Cotton  Co,,  147  Ala.  574,  579,  42  South.  67;  Byrne  Mill 
Co.  V,  Robertson,  149  Ala.  274,  286,  42  South.  1008), 
yet,  as  nothing  else  material  Avas  claimed  in  said  counts, 
no  injury  could  occur  to  the  plaintiff  by  the  sustaining 
of  the  demurrer. 

No  injury  could  accrue  to  the  plaintiff  by  striking 
from  the  complaint  the  words,  "He  refused  to  furnish 
sufficient  feed  to  keep  the  teams."  Taken  as  a  separate 
breach,  it  is  too  indefinite  to  raise  a  material  issue,  as 
it  does  not  allege  any  injury  to  the  plaintiff  by  reason  of 
the  failure.  A  man  might  not  furnish  sufficient  feed  for 
his  own  teams  for  their  welfare,  and  still  they  might  be 
able  to  do  the  work  Avhich  he  had  contracted  for  them  to 
do;  and  it  would,  at  any  rate,  be  but  an  argumentative 
inference  that  they  were  not.  Viewed  in  connection  with 
the  entire  count,  the  gravamen  of  the  count  is  that  he 
refused  to  allow  the  teams  to  be  used  at  all,  and,  if  so,  it 
was  immaterial  to  the  plaintiff  whether  the  defendant 
did  or  did  not  furnish  his  own  teams  with  a  sufficiency 
of  food. 

The  court  erred  in  sustaining  the  demurrer  to  counts 
5  and  6  of  the  amended  complaint.  The  damages  therein 
claimed  are  legitimate,  and  it  was  not  necessary  to  item- 
ized each  matter  of  express.  This  was  matter  of  evi- 
dence, which  would  come  up  in  the  trial. — Danforth  d 
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Armstrong  v.  T.  &  C.  R.  R.  Co.,  93  Ala.  614,  11  South. 
60;  Wofthington  v.  Gwrn,  119  Ala.  44,  24  South.  739, 
43  L.  R.  A.  382;  Mat  son  v.  Ki/rhy  &  Sons,  112  Ala.  436, 
20  South.  624;  U.  8.  v.  Behwn,  HO  U.  S.  338,  4  Sup.  Ct. 
81,  28  L.  Ed.  169. 

If  plaintiflf  could  have  minimized  the  damages,  by 
employing  his  hands  and  himself,  after  aBcertaining  that 
defendant  was  not  going  to  comply  with  his  contract, 
that  was  matter  in  rebuttal,  which  might  have  been 
brought  out  in  evidence. 

The  judgment  of  nonsuit  is  set  aside,  and  the  cause 
remanded. 

Tysox,  C.  J.,  and  Hakalson  and  Dbnson^  JJ.,  concur. 


Alabama  Construction  Company 
r.  Watson. 

Assumpsit. 

(Decided  May  29.  1908.     Rehearing  denied  Feb.  5,  1909. 
48  South.  506.) 

Pleading;  Amendment;  Complaint;  New  Cause  of  Action, — 
Where  the  original  complaint  counted  for  work  and  labor  done  by 
plaintiff  for  defendant,  and  the  amended  counts  claimed  recovery  for 
work  and  labor  done  by  plaintiff  and  another,  as  partners,  for  de- 
fendant, and  for  an  account  stated  between  the  parties,  with  an  aver- 
ment that  plaintiff  had  acquired  his  partner's  interest  therein  before 
suit,  the  amendments  set  up  new  causes  of  action  and  were  Improper- 
ly allowed :  since  a  judgment  on  account  between  plaintiff,  individual- 
ly, and  defendant  would  not  bar  a  recovery  on  an  account  due  the 
Arm  composed  of  plaintiff  and  another,  although  plaintiff  had  ac- 
quired tlie  interest  of  his  partner. 

Appeal  from  Calhoun  Circuit  Court. 

Ileard  before  Hon.  John  Pelham. 

Assumpsit  by  W.  L.  Watson  against  the  Alabama  Con- 
struction Company.  From  a  jndionent  for  plaintiff,  de- 
fendant appeals.    Reversed. 
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The  first  complaint  contained  three  coimts:  (1) 
For  work  and  labor  done  by  plaintiff  for  defendant  at 
its  request.  (2)  Account  due  between  plaintiff  and  de- 
fendant. (3)  Work  and  labor  done  by  plaintiff  for  the 
defendant  at  itH  request  in  railroad  grading  at  or  near 
Haleyville.  Counts  1  and  3  of  the  amendment  complaint 
claim  for:  (1)  Work  and  labor  done  by  plaintiff  and 
T.  P.  Harrison,  as  partners  under  the  firm  name  of  Har- 
rison &  Watson,  for  the  defendant  at  its  request;  and 
it  is  averred  that  Harrison  sold  and  transferred  to  the 
plaintiff  all  of  his  interest  and  claim  in  and  to  said  sum 
.<^o  due  by  defendant  and  all  of  his  interest  and  claim  in 
and  to  the  partnership  effects  of  the  said  Harrison.  (3) 
For  an  account  stated  between  defendant  and  plaintiff 
and  T.  P.  Harrison,  as  partners  under  the  firm  name  of 
Harrison  &  Watson,  with  the  allegation  that  plaintiff 
had  acquired  Harrison's  interest  before  bringing  the 
suit. 

BL.VCKWELL  &  Agee,  for  appellant.  The  1st  and  3rd 
counts  of  the  amended  complaint  were  clearly  a  depart- 
ure from  the  original  cause  of  action. — Ivey  Coal  &  Coke 
Co,  r.  Ij<yng,  139  Ala.  535;  Semple  v,  Glenn,  91  Ala.  245; 
Mayhan  v.  Smitherman,  71  Ala.  563 ;  Vinegar  Bend  L. 
Co.  i\  Chicago  Co.,  131  Ala.  411 ;  Stephens  on  Pleading, 
pp.  410  and  644.  But  for  the  provisions  of  pai-agraph 
11,  section  3352,  Code  1896,  it  would  have  been  necessary 
to  have  brought  the  suit  in  the  name  of  Harrison  &  Wat- 
son, for  the  use  of  the  plaintiff. — Snccd  v.  Bell,  142  Ala. 
449;4Cyc.  92. 

Knox.  Acker  &  Blackmon,  for  appellee.  There  was 
no  departure  in  pleading. — Oden  r.  Bonnrr,  93  A!a.  393 ; 
ffpringfieldTns.  Co.  v.  DeJarnrtte,  111  Ala.  248;  Clark  i\ 
Jones.  87  Ala.  474.      T^'nder  the  statute  the  complaint 
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could  have  undoubtedly  been  amended  so  as  to  make 
Harrison  a  party.  This  being  true,  it  is  a  narrow  con- 
struction which  would  not  pennit  an  amendment  show- 
ing that  the  work  was  done  by  the  partnership,  and  that 
the  interest  of  the  partners  had  been  transferred  to  the 
other  partner,  the  plaintiflf. — Buchanan  v,  Larkin^  116 
Ala.  434;  C.  of  G.  Ry.  Co,  v.  Foshee,  125  Ala.  223. 

ANDERSON,  J. — The  only  question  presented  by  this 
record  is  whether  or  not  the  first  and  third  counts 
offered  as  an  amendment  were  such  a  departure  from  the 
original  complaint  as  to  constitute  an  entirely  new  cause 
of  action.  The  original  complaint  was  for  an  account 
between  the  plaintiflf  and  the  defendant  and  for  work 
done  by  the  plaintiflf  for  the  defendant.  The  amended 
counts  1  and  3  claim  for  work  done  by  the  plaintiflf  and 
one  Harrison  as  partners  and  for  an  account  stated  be- 
tween said  parties.  It  is  true  the  amended  counts  aver 
the  acquirement  of  Harrison's  interest  before  the  com- 
mencement of  the  suit;  but  this  fact  cannot  constitute 
the  claim  as  being  for  the  same  cause  of  action,  and  this 
case  falls  squarely  under  the  influence  of  Ivey  Coal  Co. 
V.  Long,  139  Ala.^  535,  36  South.  722.  It  is  true  in  the 
case  cited  it  was  a  change  from  an  account  due  Walter 
Moore,  the  plaintiff's  assignor,  to  one  due  immediately 
to  the  plaintiflf,  and  in  the  case  at  bar  the  change  is 
from  a- claim  immediately  due  the  plaintiff  to  one  that 
was  due  Watson  &  Harrison.  It  is  not  a  change  by  the 
mere  addition  of  parties,  as  Harrison  is  not  added,  but 
a  change  from  one  cause  of  action  to  another — from 
a  claim  due  immediately  to  the  plaintiff  to  one  that  was 
earned  by  or  contracted  with  the  firm. 

In  the  recent  case  of  Alabama,  etc,  Co,  v.  Heald,  154 
Ala.  580,  45  South.  686,  this  court,  in  applying  a  test 
as  to  amendments,  in  effect  said  that  they  were  permis- 
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sible  if  a  recovery  under  either  count  would  bar  a  re- 
covery upon  the  other;  non  constat,  if  one  would  be  no 
bar  to  the  other,  the  amendment  would  be  a  departure. 
A  judgment  on  the  original  complaint  for  labor  perform- 
ed by  the  plaintiff  individually  could  not  bar  a  recovery 
for  labor  done  by  a  firm  of  which  he  was  a  membei*.  Nor 
would  a  judgment  on  an  account  between  the  plaintiff 
individually  and  the  defendant  bar  a  recovery  upon  one 
due  the  firm  of  Watson  &  Harrison,  notwithstanding 
the  plaintiff  has  acquired  the  interest  of  Harrison.  The 
original  complaint  is  not  for  what  belongs  to  the  plain- 
tiff growing  out  of  dealings  between  the  firm  and  the 
defendant,  but  for  something  resulting  from  dealings  or 
transactions  between  the  plaintiff  individually  and  the 
defendant. 

The  trial  court  erred  in  the  allowance  of  amended 
counts  1  and  3,  over  the  objection  of  the  defendant,  and 
the  judgment  must  be  reversed,  and  the  cause  is  remand- 
ed. 

Reversed  and  remanded. 

Haralson^  Dowdell,  Simpson,  and  McClellan,  JJ., 
concur. 


Union  Central  Life  Insurance  Co. 
v.  Washburn. 

Actiofi  on  Insurance  Policy, 
(Decided  Jan.  13,  1909.    48  South.  475.) 

1.  Pleading;  Replication;  Proof. — It  is  enough  If  one  of  several  rep- 
lications is  established,  although  there  are  several  replications  which 
plead  in  different  ways  a  waiver  of  forfeiture  of  the  policy  sued  on. 

2.  Evidence;  Writing;  Authentication, — Papers  or  letters  found 
among  the  papers  of  insured,  purporting  to  have  emanated  from  the 
general  state  agent  of  the  insurer,  with  no  marks  or  other  things  to 
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indicate  other  than  that  they  are  genuine,  though  signed  only  with  a 
rubber  stamp,  in  conection  with  the  evidence  of  the  custom  of  the 
general  state  agent  to  so  affix  his  signature,  are  admissible  to  show 
waiver  of  the  forfeiture  of  the  policy. 

3.  Insurance;  Forfeiture;  Waiver. — Once  made  a  waiver  of  for- 
feiture is  irrevocable. 

4.  Appeal  and  Error;  Harmless  Error;  Admission  of  Evidence. — 
Where  the  finding  of  the  court  is  justified  on  the  legal  evidence  ad- 
mitted, in  which  there  is  no  conflict,  in  finding  that  there  had  been 
a  waiver  of  forfeiture  of  the  policy  sued  on,  any  error  in  admitting 
irrelevant  or  illegal  evidence,  is  harmless. 

5.  Executors  and  Administrators;  Claims  to  he  Presented, — A  claim 
as  a  credit  on  the  policy  for  the  amount  of  the  unpaid  premium  note, 
as  provided  In  the  policy,  not  being  required  to  be  presented  to  the 
administrator  of  insured  to  save  It  from  the  bar  of  statute  of  non- 
claims  ns  a  credit  on  the  policy,  the  defendant  is  entitled  by  plea  of 
set  off  to  claim  such  note  as  a  credit,  even  though  not  presented  to 
the  administrator. 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  John  H.  Disqub. 

Action  by  T.  S.  Washburn,  as  administrator,  against 
tlie  Union  Central  Life  Insurance  Company.  Judgment 
for  plaintiff.  Defendant  appeals.  Corrected  and  aflSrm- 
ed. 

Burnett^  Hood  &  Muephee,  for  appellant.  The  de- 
mand of  a  fully  earned  premium  even  after  forfeiture 
is  not  inconsistent  with  the  idea  of  forfeiture. — Mondegs 
V.  C.  J/.  L.  Assur,  taSoc.j  64  la.  134;  Laughlin  v.  F.  M. 
L.  Asm,^  8  Tex.  App.  448;  (/.  C\  L.  Co.  v,  Chowning, 
8  Tex.  App.  455.  The  acceptance  of  earned  primium 
does  not  waive  a  forfeiture,  even  if  accepted  after  the 
forfeiture. — Phelbrook  v.  New  IJng.  L  Co,^  37  Mi\  137; 
Ncally  V.  yondcya,  7  Hill  49;  Joliffc^  v.  Marison  /.  Co,^ 
39  Wis.  Ill;  3  Cooleys  Brief  on  Insurance,  pp.  2689, 
2691,  2724-27.  Counsel  discuss  the  pleading  and  the 
evidence  but  witliout  furtlior  citation  of  authorit3\ 

CiJLLi  &  Martin,  for  appellee,  ('ounsel  refer  to  the 
decision  of  this  case  on  a  formed  appeal  as  conclusive 
of  the  matters  involved  on  the  present  appeal.  They 
discuss  the  evidence,  but  without  citation  of  authoritv. 
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DENSON,  J. — The  principles  of  law  controlling  the 
pleadings  in  this  case  were  determined  on  former  appeal. 
-^Washburn  v.  Union  Central  Life  Insura/nce  Co.,  1^^ 
Ala<  485,  38  Sonth.  1011.  Since  the  remandment  of  the 
cause  two  additional  pleas^  4  and  5,  have  been  filed  by 
the  defendant.  The  fourth  plea,  like  the  second  and 
third,  sets  up  the  defense  of  forfeiture  of  the  policy  sued 
on.  Replications  17  to  24,  inclusive,  which  had  been 
filed  to  pleas  2  and  3,  were  also  filed  to  plea  4.  In  prin- 
ciple, no  new  question  is  raised  by  this  last  plea,  different 
frwn  those  considered  when  the  case  was  here  before. 
The  fifth  plea  is  one  of  set-off.  The  real  issue  in  the 
case  is  that  of  waiver  vel  non  of  the  forfeiture  pleaded, 
which  is  raised  by  the  replication  to  the  pleas  setting  up 
this  defense.  In  the  several  replications  the  waiver  of 
the  forfeiture  is  pleaded  in  different  ways ;  but  this  does 
not  impose  upon  the  plaintiff  the  duty  of  supporting  by 
the  evidence  all  of  the  replications  in  order  to  a  recovery. 
It  is  suflScient  answer  to  the  pleas  of  forfeiture,  if  any 
one  of  the  replications  setting  up  waiver  is  established. 

It  is  needliess  to  repeat  here  what  was  said  on  former 
appeal  as  to  the  law  in  respect  of  forfeiture  and  the  waiv- 
er thereof  in  such  oases,  and  we  content  ourselves  in  re- 
ferring to  that  case  for  what  was  then  «aid. 

The  present  case  was  tried  by  the  court  below  without 
a  jury,  and  on  the  facts  in  evidence  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff.  Upon  the  introduction  of 
evidence  on  the  trial  many  objections  were  made  and  ex- 
ceptions reserved  to  the  rulings  of  the  court.  These  ex- 
ceptions are  not  discussed  in  detail  by  counsel  in  their 
briefs,  nor  do  we  find  it  necessary  to  so  treat  them  in 
this  opinion.  Under  the  issues  made  by  the  replications, 
the  evidence  of  any  fact  or  circumstance  which  tended, 
though  slightly,  to  show  a  waiver  of  the  alleged  for- 
feiture   by    the    defendant,    was  competent  and  legal. 
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Along  this  line  the  documents  designated  in  the  record 
as  "B,"  "C,"  "E,"  "H,"  "I,"  and  "J"  were  admissible  in 
evidence.  It  was  shoAvn  that  they,  together  with  the  poli- 
cy sued  on,  were  found  among  the  papers  of  the  insured 
at  the  time  of  his  death.  They  purported  to  have  emanat- 
ed from  E.  H.  Andrews,  the  general  agent  of  the  defend- 
ant company  at  Birmingham,  Ala.,  and  with  no  other 
indicia  or  marks  than  that  of  genuineness.  The  evi- 
dence, attending  the  introduction  of  these  papers,  of  the 
custom  of  General  Agent  Andrews  to  use  a  rubber  stamp 
in  affixing  his  .signature,  was  permissible,  going  to  show 
the  authenticity  of  these  documents,  which  bore  his  sig- 
nature affixed  in  this  manner.  The  evidence  without  dis- 
pute showed  that  E.  H.  Andrews  was  the  general  agent 
of  the  defendant  company,  and  as  such  had  the  general 
management  and  control  of  all  of  the  business  of  the 
defendant  in  the  state  of  Alabama.  In  a  sense  he  was 
the  alter  ego  of  the  defendant  in  this  state.  As  a  ques- 
tion of  law  there  can  be  no  doubt  of  his  authority  to 
bind  the  defendant  by  a  waiver  of  the  forfeiture,  and 
this  either  expressly  or  by  his  acts  and  conduct.  The  let- 
ters designated  "F'  and  "J,''  which  were  written  and 
sent  to  the  insured  after  the  date  of  default  in  the  pay- 
ment of  the  premium  note,  the  said  default  being  the 
time  of  the  alleged  forfeiture,  we  think,  clearly  indicat- 
ed a  purpose  to  waive  and  not  to  claim  a  forfeiture; 
and  the  law  is  the  waiver  is  irrevocable  when  once  made. 
On  the  legal  evidence  in  the  case,  and  in  which  there 
was  no  conflict,  the  trial  court,  who  heard  the  cause  with- 
out a  jury,  was  justified  in  the  conclusion  that  there  had 
been  a  waiver  by  the  defendant  of  the  alleged  forfeiture, 
and  in  rendering  judgment  for  the  plaintiflF.  This  being 
true,  it  may  be  conceded  that  the  court  committed  errors 
in  the  admission  of  other  evidence  that  was  irrelevant 
and  illegal,  without  affecting  the  conclusion  reached, 
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since  under  the  settled  law  of  this  court,  in  such  a  case, 
where  the  trial  court  acts  as  both  court  and  jury,  the 
error  is  absque  injuria.  The  rule  is  thus  stated  in  First 
Natiofial  Bank  v.  Chaffin^  118  Ala.  259,  24  South.  84 : 
"If  illegal  evidence  has  been  admitted,  the  judgment 
must  be  reversed,  unless  the  remaining  evidence  is  with- 
out conflict  and  supports  the  judgment."  Such  is  the 
case  before  us.  Eliminating  all  illegal  evidence,  the  re- 
maining evidence  without  conflict  supports  the  judg- 
ment. 

The  judgment,  however,  must  be  corrected.  Under 
the  plea  of  set-oflf  the  defendant  was  entitled  to  a  credit 
of  the  amount  of  the  unpaid  premium  note.  This  was 
provided  for  in  the  contract  on  which  the  plaintiff  sues, 
and  it  was  not  required  to  be  presented  to  the  plaintiff, 
as  administrator  of  the  insured,  to  save  it  from  the  bar 
of  the  statute  of  non-claim  as  a  credit  on  the  policy. 
With  this  correction,  the  judgment  will  be  aflftrmed. 

Corrected  and  affirmed. 

Haeai^son,  Simpson^  and  MoClbllan^  JJ.,  concur. 


OlUngrer  &  Bruce  Dry  Dock  Co. 
V.  Tunstall. 

Breach  of  Contract, 

(Decided  Dec.  17,  1908.    Rehearing  denied  Jan.  14,  1909. 
48  South.  482.) 

1.  Sales;  Construction  of  Contract;  Option. — Where  the  contract 
Rpeclfied  the  payment  of  a  certain  sum  with  the  option,  on  the  pay- 
ment of  a  further  sum  within  a  specified  time,  that  plaintiff  would 
sell  defendant  a  vessel,  etc.,  but  that  if  defendant  failed  to  exercise 
the  option  the  cash  payment  should  be  retained  as  rent  for  the  ves- 
sel, etc.,  and  defendants  should  owe  plaintiff  nothing  more,  a  retention 
of  the  cash  payment  by  the  plaintiff  released  the  defendant  from  any 
further  obligation  for  the  breach  of  any  conditions  of  the  agreement. 
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2.  Same;  Option  Cofi tract;  Action  for  Breach. — Under  a  contract 
providing  for  a  casli  payment,  and  an  option  to  jiurchase  a  vessel 
upon  a  further  cash  payment  within  a  given  time,  and  providing  that 
in  the  event  the  option  was  not  exercised  within  the  time,  the  cash 
payment  already  made  should  be  retaineil  as  rent,  etc.,  and  that  the 
defendant  should  owe  plaintiff  nothing  more,  a  suit  by  a  plaintiff, 
upon  defendant's  failure  to  elect  to  purchase  within  the  ^ecified 
time,  for  defendant's  failure  to  order  necessary  repairs  on  the  ves- 
sel, to  pay  over  Its  eaniiugs,  etc.,  coupled  with  the  allegation  that 
notwithstanding  the  breaches  of  the  agreement,  the  parties  agreed 
that  it  should  remain  in  force  and  that  the  defendant  waived  the 
provision  that  the  contract  should  cease  on  his  failure  to  perform 
his  obligations  thereunder,  does  not  show  such  a  change  in  the  pro- 
vision of  the  original  agreement,  that  the  defendant  should  be  held 
beyond  the  sums  paid  under  the  original  agreement  on  defendant's 
breach  of  the  contract. 

Appeal,  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Hamuel  B.  Browne. 

Action  by  the  OUinger  &  Bruce  Dry  Dock  Company 
against  Peyton  K.  Tunstall.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Aflfirmeil. 

Geegory  L.  &  H.  T.  Smith,  for  appellant.  Under  the 
contract,  a  sale  took  place. — Fullenunder  v.  liowxin,  136 
Ala.  303.  The  provisions  for  tlie  forfeiture  of  the  con- 
tract upon  the  failure  of  one  party  to  peforni  liis  duty 
are  intendeil  for  tlie  benefit  of  the  other  party  and  not 
to  permit  the  defaulting  party  to  take  advantage  of  his 
own  wrong. — Coinrr  v.  naukheml,  70  Ala.  141;  Spra(/ue 
r.  Morgan,  7  Ala.  952;  Ends  r.  Murphy.  52  Ala.  520; 
Horst  r.  Simpsoti,  90  Ala.  373;  Wearer  r.  Lapslcij,  42 
Ala.  009;  23  Mich.  260;  13  Atl.  39;  101  la.  196;  32  Atl. 
467 ;  72  Vav.  978.  Even  if  Tunstall  had  the  right  to  de- 
clare a  forfenture,  he  could  waive  this  right. — At  her  r. 
Bnidrr,  33  Ala.  230;  Wallwff  r.  Thomas,  133  Ala.  430. 
Wliile  the  written  contract  expressly  imposes  on  Tun- 
stall tlie  duty  to  do  the  things  for  the  failure  to  do  which 
tliis  suit  is  brought,  the  parties  by  their  acts  construed 
the  contract  to  be  such  as  is  alleged  in  the  amended  com- 
plaint, which  they  had  the  right  to  do. — Baddcr,^,  H  ah 
x\  Davifi^  ^9^  Ala.  367;  /?oftn^^v>?^  r.  IhiUork,  66  Ala.  548. 
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The  pi-ovision  in  the  contract  is  that  the  repairs  should 
be  made  under  orders  of  Tunstali  and  at  his  expense, 
and  in  no  other  manner. — Huckahce  v,  Andre tcs,  34 
Ala.  651 ;  Horner  v.  Chicago,  etc.,  38  Wis.  165. 

l^iLLANS^  Hanaw  &  PiLL.VNS^  and  McAlpinb  &  KOBIN- 
soN,  for  appellee.  Courts  construe  contracts  but  do  not 
make  them. — Kchle  r.  Kcble,  85  Ala.  552.  The  agree- 
ment in  the  contract  is  valid  and  plain,  and  must  be 
construed  as  written. — Keble  v.  Keble^  supra;  ilcVurry 
V.  Gibson^  108  Ala.  451;  IJakin  v.  Scott,  70  Tex.  142;  72 
Pac.  144;  67  N.  E.  58;  70  8.  W.  458;  29  S.  W.  468. 

McOLELLAN,  J.— The  appellant,  plaintiff  below,  was 
the  owner  of  a  vessel  named  "City  of  Camden ;"  and 
with  reference  to  which  it  and  appellee  contracted,  in 
writing,  in  substance  as  follows:  Appellee  paid  appel- 
lant the  sum  of  |5,000,  and  consideration  inducing  such 
cash  payment  is  statc^l,  in  the  contract,  to  hav(^  been 
(1 )  that  appellant,  ui)on  the  request  of  ai)pellee.  at  any 
time  within  12  months  from  the  date  of  execution  of  the 
agi'eement,  would  sell  and  conv<\v  to  appellee  tlu^  v(^sell 
named  for  the  sum  of  |4,440,  wijth  interest  thereon 
at  the  rate  of  6  per  cent,  to  be  paid  in  cash  at  the  time 
of  making  said  r(M]uest,  and  tlmt,  upon  the  payment  of 
said  sum  to  it,  appellant  would  make  a  good  and  suffi- 
cient bill  of  sale  of  the  vessel  to  appelhn^;  (2)  that  in 
the  event  a])pellee  desired  an  extension  of  time  for  anoth- 
er 12  months  he  had  the  option  to  do  so;  (3)  ^*In  the 
event  that  the  said  Peyton  R.  Tunstall,  Jr.,  shall  fail  to 
l>ay  to  the  Ollinger  &  Bruce  Dry  Dock  (^ompany  the 
said  sum  of  four  thousiuid  four  hundred  and  forty  dol- 
lars ($4,440.00)  as  providcnl  by  this  agreement,  with  in- 
terest, or  shall  fail  to  keep  and  perform  any  other  ob- 
ligation  in   this   instrument   agreed   by   him,  then   this 
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agreement  shall  cease  and  determine,  and  the  said  Ollin- 
ger &  Bruce  Dry  Dock  Company  shall  have  the  right  to 
retain  the  said  sum  of  five  thousand  dollars  (5,000.00), 
and  any  part  of  the  said  sum  of  four  thousand  four  hun- 
dred and  forty  dollars  ($4,440.00)  that  shall  have  been 
paid  as  compensation  for  being  deprived  of  the  right  to 
otherAvise  sell  and  dispose  of  said  steamboat  during  said 
period,  and  as  rent  for  said  steamboat  during  said  peri- 
od, and  said  Peyton  R.  Tunstall,  Jr., shall  oice  the  said 
corporation  nothing  mor&^  (italics  supplied).  (4)  That 
appellee  had  the  right  to  operate  said  vessel  without 
charge  for  its  use,  but,  if  he  did  not  so  desire,  there 
should  be  no  wharfage  charges  for  the  use  of  appellant's 
wharf  for  the  vessel,  "and  during  the  time  said  steam- 
boat is  not  being  operated  the  said  Peyton  R.  Tunstall, 
Jr.,  is  to  keep  a  watchman  on  her  day  and  night  at  his  ex- 
pense;" (5)  that  appellee  should  pay  6  per  cent,  inter- 
est on  said  deferred  payment  so  long  as  said  payment 
was  unsettled,  and  appellant  should  receive  each  month, 
during  the  time,  or  extension  thereof,  of  the  agreement, 
the  net  earnings  of  the  vessel  from  whatever  source  the 
same  was  derived  until  the  said  deferred  payment,  with 
interest,  was  paid ;  (6)  that  in  the  event  it  became  neces- 
sary to  make  repairs  on  the  vessel,  during  the  life  of  the 
contract,  such  repairs  should  only  be  made  on  an  order 
from  appellee  to  appellant  instructing  it  to  have  the 
repairs  made,  and  appellee  should  pay  the  expense  there- 
of. There  were  a  few  other  provisions  in  the  contract 
not  now  necessary  to  be  considered.  It  does  not  appear 
that  appellee  elected,  during  the  period  specified,  to  buy 
the  vessel. 

The  several  counts  of  the  original  complaint  are  predi- 
cated upon  alleged  breaches  accruing  by  the  failure  of 
appellee  (1)  to  pay  the  interest  stipulated,  (2)  to  or- 
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<ler  the  necessary  repairs,  (3)  to  maintain  the  watch 
specified,  (4)  to  pay  the  earnings  of  the  vessel  to  appel- 
lant. 

The  demurrers  take  the  i)Ojnt  tlmt,  by  the  letter  of  the 
routract,  the  retention  by  appellant  of  the  sums  mention 
ed  in  the  contract  should  entirely  exonerate  the  appellee 
from  any  further  or  other  obligation  to  the  appellant 
for  a  breach  of  any  or  all  of  the  conditions  of  the  agree- 
ment. It  is  hardly  necessary  to  say  that  such  is  the 
express  and  plain  provision  of  the  original  agreemnt 
made  by  the  parties.  We  have  quot(Hl  and  italiz(»d  the 
instrument  in  this  special  particular.  There  is  no 
nnmi  for  construction  or  interpretation;  the  original 
agreement  being,  in  this  respect,  entirely  unequivocal. 

After  the  demurrers  were  Avell  sustained  to  the  origi- 
nal counts,  they  were  amended.  The  first  four  (number- 
ed )  amendments  allege,  in  substance,  that  notwithstand- 
ing breaches  of  the  agr<M»ment  the  parties  did  not  res(!ind 
the  contract,  but  on  the  contrary,  appellee  insisted  upon 
its  performance  by  the  appellant.  The  last  two  (num- 
bered) amendments,  5  and  6,  allege,  respecetively,  in 
substance:  (1)  That  subsequent  to  the  execution  of 
the  contract  the  i)arties  ag^reed  that  the  instrument 
should  be  construed  and  understood  to  the  effect  that 
the  ctmtract  should  remain  in  force,  and  that  each  party 
should  he  bound  to  the  other  to  do  and  perform  those 
things  which  were  stipulated  therein  to  be  done  by  l)oth, 
r(*spectively,  notwithstanding  appellee  had  breached  the 
contract;  (2)  that  appellee  waivetl  the  ju'ovision  of  the 
contract  that  it  should  cease  and  determine  on  account 
of  the  failure  of  the  appellee  to  perform  his  obligations 
thereunder,  and  this,  notwithstanding  appellee  had 
l>reached  the  ccmtract  as  complained. 

12—8 
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It  is  too  evident  for  that,  in  order  for  the  appellee  to 
avoid  effect,  plainly  expressed,  of  the  exonerating  of 
appellee  from  further  liability  provision  of  the  original 
contract,  the  parties  must  have  done  something*  more 
than  merely  fail  to  rescind  it  for  the  breaches  asserted 
or  more  than  waive  its  rescinding,  or  more  than  insist 
upon  its  performance  after  breach,  or  more  than  agreed 
that,  notwithstanding  the  breaches,  they  should  each  be 
bound  to  do  those  things  provided,  in  the  original  in- 
strument, each  should  do.  Every  one  of  the  conditions, 
acts  or  agi'eements  set  forth  in  the  amendments  is  per- 
fectly consistent  with  the  continued  efficacy,  unimpaired 
in  any  degree,  of  the  exonerating  provision  of  the  origi- 
nal agreement.  In  other  words,  there  is  averred  in  the 
amendments  no  subsequent  agreement  or  act  or  waiver 
that  opera t<Hl,  directly  or  indirectly,  to  strike  from  the 
original  agre(Mnent  the  exonerating  pi'ovision.  There  i^ 
nothing  so  averred  that  denude<l  the  appellant  of  the 
right  to  retain,  upon  the  conditicms  stated,  the  funds 
specified  in  the  original  agrecMuent,  nor,  on  th(»  other 
hand,  that  denuded  tin  appellee  of  the  right  to  stand 
exempt,  from  the  consequences  of  any  breach  committed 
by  him,  from  further  liability  than  the  retention  by  ap- 
pellant of  those  specified  funds  or  sums.  It  might  well 
be  that  the  parties  agre<Hl  to  a  continuance  of  the  con- 
tract's binding  qualities,  notwithstanding  its  breach,  and 
still  the  eonse<iuenc(»s  of  the  breaches,  viz.,  exemption 
from  liability  therefor,  would  not  be  altered.  Indeed, 
the  very  act  or  agreement  for  a  continuance  of  the  con- 
tract, whatever  the*  nee<*ssity  for,  or  inducement  to,  the 
subsequent  agreement  operated,  unless  otherwise  stipu- 
lated by  the  parties,  to  clothe  each  other  with  the  rights 
each  had  under  the  original,  yet  breached,  contract. 

It  results  that,  so  far  as  the  exonerating  provision  is 
roncerncMl,  the  acts,  waivers  or  agreements  stated  in  the 
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amendments  had  no  effect — were  not  so  intended  by  the 
parties — to  change  that  provision  of  the  contract 

The  demurrers  to  the  amended  counts  were  correctly 
sustained,  and  the  judgment  is  affirmed. 

Affirmed. 

Tyson,,  (\  J.,  and  Dowdkll  and  Anderson,  JJ.,  c(m- 
c'ur. 


Polytinsky  i\  Stewart. 

(Deoided  June  18,  1908.     Rehearing  denied  Feb.  5,  1909. 
48  South.  395.) 

1.  Account,  Action  on;  }'cnfie(l  Account. — ^Whether  an  account 
was  so  itemized  or  verified  as  to  be  self  proving  under  section  1804. 
C^ode  1890,  it  was  admissible  where  it  was  shown  by  the  testimony 
that  the  items  composing  it  were  talcen  from  a  statement  given  wit- 
ness by  defendant's  booklceeper  at  defendant's  request;  and  the  fact 
that  the  witness  changed  the  account  after  It  was  first  verified  did 
not  affect  the  admiuissibility  of  the  account,  although  it  may  have 
affec'ted  the  credibility  of  the  witness. 

2.  Home, — Re<-au8e  plaintiff  could  not  swear  to  the  credits  on  an 
account  that  did  not  render  it  inadmissible  to  show  the  debits,  and 
the  defendant  could  not  complain  that  plaintiff  did  not  swear  to 
credits  voluntarily  allowed  him. 

3.  Same;  Venfied  Account;  Proof  of  Simple  Account. — Proof  may 
be  adduced  in  support  of  an  action  based  on  a  verified  account.  Just 
as  if  the  action  was  on  simple  account. 

4.  Same;  VeHfled  Account. — ^The  account  in  this  case  examined 
and  held  to  be  not  so  itemized  and  verified  as  to  be  self  f>roving  un- 
der section  1804,  Code  1896. 

Appeal  from  Morsran  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakk. 

Suit  on  verified  account  by  S.  E.  Stewart  againwt 
Abraham  Polytin-ky.  From  judp^iiient  for  plaintiff,  <le- 
fendant  appeals.     Reversed  and  remanded. 

This  was  an  action  for  work  and  labor  done  by  a  part- 
nership composed  of  Ober  &  Holmes,  for  ginning  cotton, 
with  an  allegation  that  the  account  had  been  transferred 
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and  assigned  to  plaintiff.  The  fact  of  its  verification 
was  indorsed  on  the  complaint.  The  facts  are  suflBcient- 
ly  stated  in  the  opinion  of  the  court.  The  account  as 
itemized  is  as  follows : 

A.  Polytinsky,  Hartselle,  Alabama,  in  account  with 
Obar  &  Holmes,  a  partnership,  composed  of  William 
Obar  and  J.  W.  Holmes,  Nov.  21, 1906. 

To  amount  for  ginning  25,116  lbs.  lint  cot- 
ton at  .25  per  hundred $  62.49 

To  ginning  227,029  lbs.  lint  cotton  at  .30 

per  hundred-- 671.08 


1733.67 

Itemized  credit,  amounting  to  |?378.  38. 
State  of  Alabama,  Morgan  (,^ounty. 

l^ersonally  appeared  before  me,  II.  T.  Pucket,  a  notary 
public  in  and  for  said  county,  in  said  state,  William 
Obar,  wlio,  being  duly  sworn,  deposes  and  says  that  he 
is  a  member  of  the  firm  of  Obar  &  Holmes,  a  partnership 
composed  of  William  Obar  and  J.  W.  Holmes,  and  that 
the  alM)ve  account  is  true  and  correct,  and  that  $355.19 
is  due  therein  after  allowing  all  credits  and  offsets  to 
which  the  same  is  entitled. 

(Signed,  sworn  to,  and  subscribed.) 

Then  follows  the  transfer  to  Stewart. 

(Mmrge  3  i^  as  follows:  "The  sworn  and  itemized 
account  offered  in  evidence  is  competent  evidence  as  to 
the  correctness  of  the  account  sued  upon  in  this  case." 

Callahan  &  Harris,  for  appellant.  It  was  not  shown 
when  the  account  accrued  or  when  it  iM^came  due. — 
Alexandcf'  v,  Mowc.  rt  a/..  Ill  Ala.  414.  The  suit  shcmld 
have  been  brought  in  the  name  of  the  party  really  inter- 
ested.— Sec.  28,  Code  189(5.     Tlu»  evidence*  brinv:s  this 
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case  squarely  in  line  with  the  case  of  Stewart  v.  Price, 
64  Kan.  191.  Counsel  discuss  charges  given  and  refus- 
ed, but  without  citation  of  authority. 

John  R.  Sample,  for  appellee.  The  verified  account 
was  i)r()i)erly  admitted  in  (*vidpnce. — Lun8f(yrd  v,  But- 
ler, 102  Ala.  403;  SuIUxthu  T.  To.  r.  Breagel,  111  Ala. 
114;  sec,  1804,  (,^o<le  180(>.  It  is  not  necessary  that 
plaintiff  have  in  their  jKissession  a  sworn  itemized  ac- 
count at  the  time  the  suit  was  filed. — Alexander  v,  Moore. 
Ill  Ala.  410.  The  suit  was  properly  brought. — h\i*  parte 
Randall,  42  Soutli.  870;  Carpenter  v.  Green  County. 
29  South.  194;  10r>  Ala.  636;  54  Ala.  519. 

ANDERSON,  J.— ('once<lin^r  that  the  account  offered 
was  not  so  itemized  or  verrified  a«  to  become  self-prov- 
ing, under  section  1804  of  the  Code  of  1896,  there  was 
proof  sufficient  to  authorize  its  going  to  the  jury.  The 
witness  Obar  testifinl  that  the  "items  of  indebtedness  as 
appearing  in  the  account  were  taken  from  a  statement 
given  to  witness  by  the  bookkeeper  of  the  defendant, 
Polytinsky,  and  that  the  account  was^  furnished  by  the 
bookkeeper  at  defemlant's  nniuest."  This  evidence  was 
clearly  sufficient,  as  an  admission  by  the  defendant,  to 
render  the  account  admissible.  The  fact  that  he  chang- 
ed the  account  after  the  first  verification  was  a  circum- 
stance to  be  c<msidered  by  the  jury  in  weighing  the  Avit- 
nes^'  testimony,  but  did  not  render  the  acccmnt  inadmis- 
sible, when  taken  in  crmuection  with  the  other  testimony 
of  the  witness.  Nor  did  the  fact  that  the  witness  couhl 
not  swejir  to  the  crcnlits  on  the  account  prevent  its  be- 
i?»2r  offered  to  show  the  debits,  as  the  credits  were  favor- 
able to  the  defendant,  who  could  not  complain  that  the 
plaintiff  did  not  swear  to  credits  voluntarilv  Jillowe^l 
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him.  Suing-  on  a  verified  account  does  not  preclude 
pr(M)f  as  in  simple  action  on  account. — t<ulHc^n  Timhei' 
To.  V,  Hnish(i(j(h  111   Ala.  20  South.  498. 

While  tlie  account  was  competent,  in  connection  with 
tlu*  other  evidence,  we  do  not  think  that  it  was  so  itemi- 
zed and  verified  as  to  become  self-proving,  under  the 
statute,  and  the  trial  court  en^ed  in  giving  charge  3  at 
the  request  of  the  plaintiff. 

The  evidence  as  to  the  nature  and  purposes  for  which 
the  a(*count  wa^  transferred  is  rather  vague  and  uncer- 
tain, and,  as  this  case  must  be  reversed,  we  will  not  un- 
dertake to  decide  whether  or  not  the  suit  was  properly 
brought  in  the  name  of  the  present  plaintiff,  as  the  evi- 
dence as  to  the  transfer  and  ownership  of  the  account 
should  be  clearer  on  the  next  trial. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

Tyson,  i\  J.,  and  Dowdkll  and  Simpson,  JJ.,  con- 
cur. 


McVay  r.  Frank  S.  White  &  Sons. 

Assumpsit. 

(Deoldecl  Nov.  25,  1008.     RohearliiR  deuied  Jan.  14.  1909. 
48  Sontli.  344.) 

Trial;  htftt ruction;  Ignorhiff  Issucm. — Charj^es  which  assert  that 
if  the  wife  is  resiiousible  for  the  attorney's  fees,  defendant  would  not 
be  liable  for  it  and  if  plaintiff  was  employed  to  defend  the  wife  and 
aooepted  the  employment  before  the  husband  promised  to  pay  the 
fee,  plaintiff  could  not  recover  of  defendant,  were  abstract  and  out- 
side of  the  issues,  where  the  evidence  showed  that  the  services  were 
rendered  the  wife,  based  upon  an  original  promise  of  defendant  to 
pay,  and  the  only  matter  at  issue  was  whether  such  promise  was 
made. 
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Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Action  by  Frank  S.  White  &  Sons  against  W.  R.  Mc- 
Vay.  Judgment  for  plaintiff,  and  defendant  appeals. 
Afiirmed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court  The  charges  therein  referred  to  are  as  follows : 
"(2)  If  the  jury  believe  from  the  evidence  that  Mrs. 
McVay  was  responsible  for  the  attorney's  fee  for  de- 
fending her,  defendant  would  not  be  liable  for  said  fee. 
(3)  If  the  jury  believe  from  the  evidence  that  plaintiff' 
was  employed  to  defend  Mrs.  McVay,  and  accepted  said 
employment  before  defendant  made  any  promise  to  pay 
said  fee,  plaintiffs  could  not  recover  of  defendant  in  this 
case." 

Allbn  &  Bell^  for  appellant.  A  trustee  in  bankrupt- 
cy is  the  proper  person  to  prosecute  or  defend  this  suit 
on  appeal. — Loveman  on  Bankruptcy,  (3rd  Ed.)  429; 
12  Wall.  379;  47  Ma^.  280;  58  N.  Y.  67;  7  Gold,  137. 
If  any  credit  was  given  to  Mrs.  McVay  for  whose  bene- 
fit the  alleged  promise  was  made,  it  is  within  the 
statute  of  frauds. — t^trauss  v,  Elting^  110  Ala,  132; 
Webb.  V.  Lumber  Co.,  101  Ala.  630;  Pake  v.  Wil8(yn, 
127  Ala.  240;  Fuller  v.  Gray.  124  Ala.  388.  Both  the 
promise  to  pay  the  debt  of  another,  and  the  considera- 
tion must  be  in  writing;  failure  as  to  either  is  fatal. — 
White  V.  White.  107  Ala.  417;  Boiling  i;.  MvnchuH,  65 
Ala.  558;  Foster  v.  Napier,  74  Ala.  393.  If  no  consider- 
ation for  the  agreement  to  pay  the  debt  of  another  or 
promise  is  expressed  in  writing,  such  contract  or  agree- 
ment is  void,  parol  evidence  is  not  permissible  to  show 
consideration. — Lindsey  v.  MeHee.  116  Ala.  542.  Every 
special  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  is  void,  unless  in  writing  or  unless 
some  note  or  memorandum  thereof,  expressint;  the  con- 
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sideration  is  in  writing  and  subscribed  by  the  party  to  be 
charged  therewith,  or  by  some  other  person  by  him  there- 
to lawfully  authorized  in  writing. — Code  of  Alabama 
1907  §  4289  sub.  div.  3;  Jordmi  i\  Garnett,  3  Ala.  610; 
Milton  V,  DeYampert.  3  Ala.  648;  Marti7i  v.  Black,  20 
Ala.  309;  RoUinswo^rth  r.  Martin,  23  Ala.  591;  Righy  v. 
Nortooody  34  Aya.  129;  Boykin  v.  Dohlande,  37  Ala.  577. 
Such  a  promise  must  not  only  be  in  writing,  but  must 
also  be  founded  upon  a  valuable  consideration. — Thomp- 
son V.  Rail,  16  Ala.  204;  Files  r.  McLeod,  14  Ala.  611; 
Beall  V.  Ridgeway,  18  Ala.  117;  Rutledge  v.  Totvnsend, 
38  Ala.  706;  Watson  v,  Reynolds,  54  Ala.  191;  Undef- 
wood  V,  LoiTelacCy  61  Ala.  155 ;  ( 'lark  r.  Jones,  85  Ala. 
127;  Reid.  t\  Rmcan,  107  Ala.  366.  The  written  charge 
given  for  the  plaintiff  that  '^the  undisputed  evidence  In 
this  case  is  that  the  fee  of  one  hundred  and  fifty  dollars 
charged,  was  a  reasonable  one"  invaded  the  province 
of  the  jury  and  was  a  charge  upon  the  effect  of  the  evi- 
dence.— Mayir  v.  Thompson-nntchenson  Vo,,  116  Ala. 
635  Stanley  r.  y  el  son,  28  Ala.  514;  Rollinsworth  r 
Martin,  23  Ala.  591 ;  Dill  r.  Ktate,  25  Ala.  15;  Scott  v. 
State,  110  Ala.  48;  Cnitehrr  v.  U.  d  (\  R.  R.  f  V>.,  38  Ala. 
579;MsAlpines  Case,  80  Ala.  73. 

Frank  S.  White  &  Soxs,  pro  se.  If  the  record  shows 
no  action  of  the  (*ourt  below  upon  the  bankruptcy  sug- 
gestion, then  the  Supreme  (^)urt  can  take  no  cognizance 
of  it. — Riggs  r.  White,  51  Tenn.  503;  Ward  r.  Tnnstall, 
61  Tenn.  319;  Knapp  r,  Anniston^  71  X.  Y.  App.  466. 
The  copying  of  the  charge  in  the  transc^ript  without  set- 
ting it  out  in  the  bill  of  exceptions  is  not  sufficient. — 
Southern  Ry,  Co.  r.  Lynn,  128  Ala.  304;  Knnrkels  v.  Th* 
State, im  Ala.  4:  Ala.  Const.  Co.  r.  Wagon  Co..  137  Ala. 
391. 
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DENSON,  J. — ^This  action  is  one  in  assumpsit,  by  the 
plaintiffs  against  the  defendant,  to  recover  the  value  of 
services  rendered  as  attorneys  at  law  in  and  about  secur- 
ing the  discharge  of  defendant's  wife  from  criminal 
charges  lodged  against  her.  Among  other  defenses  in- 
terposed the  defendant  pleaded  the  statute  of  frauds  as 
prescribed  by  subdivision  3  of  section  4289  of  the  Code 
of  1907. 

There  is  no  conflict  in  the  evidence  in  respect  to  the 
rendition  of  the  services  by  the  plaintiffs,  nor  as  to 
their  value.  The  bill  of  exceptions  sets  out  all  of  the 
evidence,  and  in  the  view  we  take  of  it  there  is  absolute- 
ly no  foundation  therein  upon  which  to  predicate  charges 
2  and  3,  requested  by  the  defendant.  The  plaintiffs' 
cause  of  action,  according  to  the  evidence,  rests  ux>on  an 
original  promise  of  the  defendant.  He  denied  making 
it,  and  the  only  question  in  the  case  for  submission  to 
the  jury  was  whether  the  promise  was  made.  Charges 
2  and  3,  requested  by  the  defendant,  are  abstract ;  and 
charge  1  is  an  invasion  of  the  province  of  the  jury.  All 
of  them  were  well  refused. 

Appellant's  counsel,  in  his  brief,  complains  of  a  charge 
which  he  says  was  given  at  the  request  of  the  plaintiffs ; 
but  the  bill  of  exceptions  fails  to  disclose  any  charge 
given  at  plaintiffs'  request. 

•We  have  discussed  all  the  assignments  of  error  insisted 
upon  in  appellant's  brief;  and  having  determined  them 
against  him,  the  judgment  of  the  trial  will  be  affirmed. 

Affirmed. 

Tyson,  O.  J.,  and  Simpson  and  MoTlellan,  J  J.,  con- 
cur. 
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Merrill  v.  Smith,  e*  a/.. 

Breaeh  of  Contra/^. 

(Deeirtwl  Jan.  20.  1909.    48  South.  495.) 

1.  Trial:  E.rvln8loti  of  Evidence:  Motion:  Directing  Verdict. — ^The 
Court  may  exclude  all  the  evidence  or  direct  the  verdict,  where  It 
fails  to  make  out  a  prima  facie  case  for  plaintiff,  notwithstanding 
sections  5342-45.  Code  1907  authorize  a  demurrer  to  the  evidence 
under  such  circumstances. 

2.  Partnershii):  Action  by  Partner;  Profits:  Statement, — Until  there 
has  been  a  settlement  of  the  itartnership  and  an  ascertainment  of 
the  amount  due  a  partner,  he  canot  sue  the  partnership  fol*  demands 
growing  out  of  the  business:  nor  can  a  partner  maintain  an  action 
against  the  firm  for  profits  made. 

3.  Same;  Issue  and  Proof. — Where  the  complaint  alleged  a  dis- 
tinct expressed  promise  to  pay  plaintiff,  as  distinguished  from  what 
plaintiff  would  be  entitled  to  as  profits  arising  from  the  contract  as 
a  partner,  it  is  not  supported  by  proof  of  profits  growing  out  of  a 
construction  contract  that  would  accrue  to  him  as  a  partner  In  the 
undertaking,  there  being  no  express  agreement  by  the  firm,  or  an 
individual  member  thereof  to  make  plaintiff  an  independent  ci-edi- 
tor. 

Appeal  from  ^[obile  City  ( ;Ourt. 

Heard  before  Hon.  O.  J.  Sbmmbs. 

Action  for  breach  of  contract  by  Prank  B.  Merriss 
against  the  partnership  of  Charles  D.  Smith  and  others. 
From  a  judfrment  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

The  complaint  is  as  follows :  Plaintiff  claims  of  de- 
fendants 160,000  damages  for  the  breach  of  an  agreement 
entered  into,  to  wit,  July  16,  1903,  by  the  defendants, 
by  which  the  said  defendants  agreed  and  promised  to 
pay  plaintiff  40  per  cent,  of  such  profit  as  the  copartner- 
ship of  C.  D.  Smith  &  Co.,  should  make  from  the  execu- 
tion of  a  certain  contract  for  work  of  construction  on  the 
Gulf  &  Chicago  Railroad  if  they  should  obtain  said  con- 
tract; such  promise  being  upon  consideration  of  cer- 
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tain  promises  iind  ajrnHMueiits  on  the  part  of  plaintiff 
made,  and  services  rendered  in  and  about  preparing  the 
bids,  and  plaintiff  says  that,  although  he  had  complied 
with  all  of  the  provisions  of  said  agreement  on  his  part, 
the  defendants  have  failed  on  th(Mr  part  to  fulfill  their 
said  agreement  and  pay  to  plaintiff  any  moneys  what- 
soever, although,  as  plaintiff  avers,  said  C.  D.  Smith  & 
Co,,  have  obtained  said  contract  and  had  made  great 
profits?  upon  said  contract,  and  plaintiff  avers  that 
Charles  D.  Smith  is  his  copartner  of  the  firm  of  C.  D. 
Smith  &  Co.  The  complaint  was  against  i\  I).  Smith  & 
Oo.,  a  partnership,  composi^l  of  named  partners,  and 
against  C.  D.  Smith  individually.  The  proof  of  the  plain- 
tiff  tended  to  sho\\'  that  at  the  time  plaintiff  resigned  as 
president  of  the  Mobile,  J.  &  K.  (\  K.  B.  Co.,  he  and  C. 
D.  Smith  were  interested  as  contraiftors  and  partners 
under  the  name  of  C  D.  Smith  &  Co.,;  that  on  July  14, 
1902,  C.  D.  Smith  came  to  Mobile,  and  plaintiff  and 
he  left  and  went  to  said  Smith's  room,  and  talked  the 
situation  over  and  discussed  the  contract  to  be  let  by 
the  railroad  company  and  the  nature  of  the  work  in  all 
its  details  and  that  in  the  general  conversations  which 
followed  it  was  agreed  between  hiin  and  Smith  that  if 
plaintiff  would  not  bid  upon  the  projected  w^ork,  but 
would  go  in  with  said  Smith,  Smith  would  give  the  plain- 
tiff an  interest  in  the  contract,  and  that,  in  considera- 
tion of  such  interest,  he  should  refrain  from  bidding  and 
that  he  did  refrain  from  bidding  and  agreed  to  help  and 
did  help  the  said  Smith  to  formulate  a  bid  which  was 
thereafter  accepted  for  said  w^ork,  and,  though  he  »>anted 
on-half  interest  in  the  work,  it  was  finally  agreed  that 
he  should  have  a  40  per  cent,  interest  therein,  and  that 
with  this  understanding  he  assisted  with  his  knowletlge 
and  information  obtained  by  him  while  an  officer  of  the 
rfmd  and*  his  familiarity  with  the  work  to  be  done  in 
making  up  the  bids  from  the  specification. 
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1*ILL.VNS,  Hanaw  &  1*1LLANS,  foF  appellant.  The  ac- 
tion of  the  court  was  irrej^ular  and  erroneous.  The  only 
way  to  rai*e  a  suflUciency  of  plaintiff's  evidence  is  by  de- 
murrer to  the  evideui-e,  or  by  requested  instructions. — 
Sees.  5342-5345,  (^ode  1907;  Gihson  c.  HuntiT,  2  H.  B. 
187;  Fowlc  r.  CommoH  VouiwiL  11  Wheat.  320.  The 
contract  not  to  compete  in  the  bidding;  was  valid  and 
constituted  a  valuable  itonsideration. — Moore  r.  lat  Nat, 
Bank,  139  Ala.  607;  6  A.  &  E.  Ency  of  Law,  746.  Any 
valuable  consideration  supported  the  promises. — Maull 
V.  Vaughan,  45  Ala.  134;  i<tee1e  r.  Broivn,  18  Ala.  700; 
Hixon  v.  Heathvrington,  57  Ala.  165;  \Vood  v.  Craft,  85 
Ala.  260 ;  Aginew  r.  Walden,  84  Ala.  502.  It  appears  that 
the  writing  does  not  purport  the  contain  all  the  consid- 
eration moving  to  the  parties,  and  therefore,  parol  evi- 
dence is  admissible  to  show  the  contract;  and  if  it  be 
treated  an  a  collateral  ajijreement,  parol  evidence  is  ad- 
missible.— Roqucmorv  r.  Vulcan  I.  M\  C,  44  South.  557; 
Weir  V.  Long,  145  Ala.  328 ;  Hayre  v,  Wilson,  56  Ala.  157 ; 
Mobile  3/.  D.  d  M.  L  Co.  v,  McMillan,  31  Ala.  721; 
Vorhin  r.  Sistrunky  19  Ala.  205;  Wilkersop.  v,  TiUmmi, 

66  Ala.  536;  Piedmont  L,  d  I.  Co.  v.  Piedmont  F,  d  M, 
Co.,  96  Ala.  392;  Gordon,  et  al  i\  Tweedy^  71  Ala.  210. 
Whether  the  partnership  was  bound  or  not,  O.  D.  Smith 
was.— r/f/ /A-  /•.  Taylor.  68  Ala.  461. 

Stevens  &  Lyons  and  Carothbrs  Ewting,  for  appel- 
lee. The  action  of  the  court  in  excluding  the  evidence, 
if  error,  was  harmless. — Talladega    I.    T'o.    v.    Peacock. 

67  Ala.  233;  Gnlf  C.  C,  Co.  r.  /..  d  .V.,  121  Ala.  625; 
Ton  art  r.  Y  el  loir  P.  Ij.  Co..  128  Ala.  66.  An  allegation 
of  a  joint  or  common  promise  by  two  is  not  supported  by 
proof  of  such  a  promise  nmde  by  only  one  of  the  two. — 
Cobb  r.  Keith.  110  Ala.  618;  Garrison  v.  Hawkins  Lbr. 
Co..  Ill  Ala.  311  ;  Lee  r.  Wiwberly.  102  Ala.  549;  Gam^ 
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ble  V.  Kellum,  97  Ala.  680;  Jackson  ?;.  Buck,  82  Ala. 
398;  N.  A.  Ry.  Co.  v.  Mansell,  138  Ala.  563;  Dean  v. 
Railroad  Co,^  98  Ala.  586.  The  two  a^ireinents  are, 
therefore,  essentially  dlflfereiit  in  le^al  effect,  and  proof 
of  the  one  cannot  authorize  a  nn-overy  under  an  allega- 
tion of  the  other. — HuTonijuioH.s  r.  HirnriHr  To.,  138 
Ala.  587;  Griffiv  v.  Fonmby  fV>.,  135  Ala.  491 ;  Mosen  v. 
lUrcrly,  137  Ala.  480;  Tomiri  r.  Yrlloir  rinr  I  Ayr,  Co,, 
128  Ala.  66;  M.  d  /;.  R,  R.  To.  r,  Culrrr,  75  Ala.  590; 
Presticooil  v,  Eldruhjc,  119  Ala.  77-78. 

In  all  actions  upon  contracts  wliich  are  of  such  char- 
acter that  they  do  not  of  themselves  imply  or  import  a 
consideration,  the  consideration  upon  which  tliey  arc 
ftmnded  "must  be  truly  stated,  and  with  substantial 
certainty,  and  proved  as  laid." — Xeirton  r.  liro<tks,  134 
Ala.  272;  4  Ency.  of  PI.  &  Pr.  930  et  se<i.;  Maury  r. 
01  ire,  2  Stew.  472;  Krau  r.  MitchelL  13  Mich.  206; 
22  Ency.  of  PI.  &  Pr.  578-579.  Such  airangements  are 
patent  and  open  frauds  condeuuHMl  by  the  law  and  con- 
ferring no  riglits  whatever  ujion  any  guilty  participant. 
— iruke  V.  Thorntoi},  76  Ala.  473;  iUnixti}  v.  EthcdUf 
Hdir,  (  o,,  95  Ala.  327;  Camni  r.  Lind.sry,  85  Ala.  201  ; 
Htfrtrell  ct  Clark  r.  Spr'uu/prld,  15  Ala.  275;  Picrcr  tt 
HaUJu'iu  r.  Pa^sx  ct  (  o.,  1  Pcrter  232.  When  parties  r(»- 
diice  their  agreements  to  writing,  all  prior  and  contem- 
poranecms  oral  aure(»meuts  ar(»  nu^'ged  into  the  writing 
and  cease  to  exi»t  and  th(»reafter  there  is  no  contract 
between  tlie parties  exiept  that  set  forth  in  the  writing. — 
T.  1\  Mfy.  Co.  /•.  Wrstrrii  Ry.,  117  Ala.  524;  Coach  r. 
WofHiruff,  63  Ahi.  473;  lUaak  r.  1/oo/r.  139  Ala.  624; 
Greene  v.  Casey,  70  Ala.  418;  Mmcss  r.  Hvury,  96  Ala. 
460;  Gnilmartin  v.  Wood,  76  Ala.  209. 

ANDERSON,  J. —  Regardless  of  the  rights  of  parties 
to  demur  to  the  evidence,  as  provided  by  s<H*tions  5342 
5345  of  the  Code  of  1907  it  is  si^ttied  in  this  state  that, 
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when  the  phiintitf  faiN  to  make  out  a  prima  facie  case, 
there  is  no  error  on  th<'  part  of  the  trial  court  in  exclud- 
inji:  the  evidence  upon  motion  of  the  defendant  and  in 
"giving  the  affirmative  charge  when  requested  in  writing 
l)y  the  defendant. — Tall(i<1e(/n  Co.  r.  I^cacock,  B7  Ala. 
253;  Gulf  City  Co.  v.  /..  d  S.  R.  R,  Co.,  121  Ahi.  625, 
25  South.  579;  Tauart  v.  Yellow  Pine  Co,,  128  Ala.  66, 
29  South.  4. 

The  complaint  charges  the  breach  of  an  agre<Muent  !)v 
a  failure  to  pay  the  plaintiff  40  per  cent,  of  the  profits 
"as  the  copartnership  of  (\  I).  Smith  &  Co.,  should  make 
from  the  execution  of  a  certain  c-ontmct  for  construc- 
tion/' et(*.  There  was  no  proof  of  such  a  promise  either 
by  the  company  or  Smith.  The  only  contract  attempted 
to  b(*  proven  by  the  plaintiff  wa*s  not  an  obligation  to 
pay  him  anything,  but  that  he  was  a  partner  in  the  firm 
of  Smith  &  Co.,  to  the  extent  of  a  two-fifths  interest,  and 
therefore*  entitle<l  to  40  per  c(Mit.  of  the  i)rofits.  If  he 
was  a  member  of  the  firm,  as  he  claims,  we  are  at  a  loss 
to  see  how  he  can  maintain  an  acticm  against  said  firm. 
On  the  other  hand,  he  cannot  maintain  a  suit  against 
his  copartiKT  for  demands  growing  out  of  the  partner- 
shij)  business,  unless  there  was  a  settlement  and  a  bal- 
ance ascertained  to  Ih»  due  him.  But,  if  there  wa8  a  settle- 
ment and  balance  due,  it  could  not  he  recovered  under 
the  pre-ent  complaint,  which  is  upon  an  express  promise 
to  pay  him  as  distinguished  from  what  he  would  be  en- 
tith^  to  under  the  law  as  profits  due  him  as  a  member 
of  the  firm.  The  plaintiff  testified  "that,  though  he 
wanted  one-half  interest  in  th(»  work,  it  was  finally 
agreeil  that  he  should  have  a  40  p(»r  cent,  interest  there- 
in." Again,  the  lett(*r  provides  that  the  plaintiff  was  to 
liaA'e  such  interest  in  the  contract  as  he  then  had  in  C. 
1).  Smith  &  Co.,  "under  same  terms,"  and  there  was 
l)roof  tending  to  show  that  th(\v  were  ]>reviouslY  part- 
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oers  in  the  firm  of  Smith  &  Co.,  to  the  extent  of  three- 
fifths  interest  in  Smith  and  two-fifths  in  the  plaintiff. 
Clearly  whatever  claim  he  had  to  the  profits  growing 
out  of  the  contract  for  construction  accrued  to  him  as 
a  partner  in  the  work,  and  not  upon  any  express  agree- 
ment to  make  him  an  independent  creditor  of  the  firm 
or  of  Smith  individually. 

The  plaintiff  having  failed  to  make  out  a  prima  facie 
rase,  under  the  averments  of  his  complaint,  the  trial 
court  did  not  err  in  excluding  all  of  the  evidence. 

The  judgment  of  the  city  court  is  affiinned. 

Affirmed. 

S1MP8ON,  Denson,  and  MoOlbllan,  J  J.,  concur. 


Sunflower  Lumber  Co.  v.  Turner 
Supply  (  ompany. 

(Decided  Jan.  21.  1909.    48  South.  510.) 

1.  !^tatut('s:  (■ouHtruction;  Intent. — ^The  legislative  intent  must  be 
asfertaine<l.  and.  when  ascertained,  must  control  In  determining 
whether  a  contract  is  prohibited  by  a  statute. 

2.  Contracts;  Legality;  Violation  of  Statute. — If  the  conditions  are 
niatle  for  the  benefit  of  the  public,  agreements  made  In  the  course  of 
business  are  void,  where  the  statutory  conditions  for  the  conduct  of  a 
business  or  profession  are  not  complied  with;  but.  if  the  conditions 
are  for  administrative  purposes,  such  as  revenue,  the  agreement  is 
valid,  if  no  .specific  penalty  Is  imposed. 

3.  Same;  License  Required;  Validity, — A  contract  made  by  one 
not  having  a  license,  in  a  business  on  which  a  license  is  imposed  by 
statute,  is  not  invalid,  unless  the  statute  expressly  prohibits  such 
business  without  a  license,  or  vitiates  all  contracts  made  by  the  mi- 
licensed  person  or  corporation. 

4.  Lieniftea;  Validity  of  Contract;  Violation  of  Statute. — A  con- 
tract made  by  a  cori>oration  doing  business  for  which  a  license  is 
rwpuired,  without  having  procured  a  license,  is  not  Invalid,  since 
neither  of  sec'tions  2401  «ir  7712,  Code  1907,  specifically  declare  that 
sucli  contra(*t  is  void.  This  <*onclusion  is  re-inforced  by  the  provis- 
ions of  TViVA.  Code  1907. 


Digiti 


ized  by  Google 


192  SUPREME  COURT  l^oi 

[Sunflower  Lumber  Co.  v.  Turner  Supply  Company.] 

5.  Pleading:  Demurrer:  Sufflcicficy  of  OroundB. — Section  5340, 
Code  1907,  re<iuires  objection  to  pleadings  to  be  distinctly  stated  in 
the  demurrer,  and  a  demurrer  alleging  that  a  plea  is  bad  on  the 
ground  that  the  failure  to  pay  the  tax  did  not  make  the  sale  in  which 
the  note  was  given,  invalid,  is  not  well  taken,  because  it  did  not  suf- 
ficiently point  out  the  defect  in  the  plea,  which  alleged  that  plaintiff 
was  a  domestic  corporation  and  had  not  taken  out  n  license  when 
the  contract  was  made;  although  the  plea  was  bad  because  it  did 
not  allege  that  the  contract  sued  on  was  specially  prohibited  l)y  law 
or  was  made  unenforceable  by  the  statute  requiring  a  license. 

(I.  iSamr;  Amendment :  Departure. — Contracts  of  the  character  in 
the  cause  at  bar  made  by  an  imlicensed  corporation  not  being  in- 
valid under  the  statute,  a  plea  alleging  that  plaintiff  is  a  domestic 
corporation  and  that  at  the  time  the  notes  sued  on  were  executed  did 
not  have  a  license  to  do  business,  could  not  be  so  amended  as  to  make 
it  a  good  defense  without  an  entire  departure  from  the  original  de- 
fense set  up  therein :  hence,  althougl)  the  demurrer  thereto  did  not 
sufflclntly  |K>lnt  out  the  defects  therein,  the  sustaining  of  the  demur- 
rer is  not  prejudicial. 

Ai»i*KAL  from  M()))iU»  I^aw  aiul  Equity  Court. 

Heard  ))eforo  lion.  Saffold  Berney. 

Action  by  \\\v  Turner  Sn]>i)ly  Company  against  the 
Sunflower  Lumlier  Company,  a  partnership.  From  a 
jmljunient  for  phiintitt",  defendaht  appeals.    Affirmed. 

Tlie  action  was  on  a  promiH(u*y  note  made  on  the  23d 
day  of  November,  1907,  and  payable  (>0  days  after  date. 
The  special  pl(»a  filed  is  as  follows :  "That  the  plaintiff 
durin<r  tlu»  years  1907-08  was  and  is  a  corporation  organ- 
ized un<l(»r  tlie  ij:(»neral  laws  of  the  state  of  Alabama,  and 
durinjr  none  of  said  time  has  it  had  a  license  from  the 
State  of  Alabauia  to  do  business  in  the  state,  and  the  eon- 
tract  sued  on  in  said  court  is  a  contract  made  and  to  be 
jjerformed  entirely  within  the  state  of  Alabama.  During 
all  of  the  time  mentioned  above  the  plaintiff  has  been 
doing  business  in  this  state.  Said  business  is,  and  dur- 
ing all  of  said  time  has  been,  that  of  a  sawmill  and  rail- 
way sui)i>ly  business,  and  the  C(mtract  sued  on  was  made 
in  the  course  of  such  business.*"  The  demurrer  inter- 
poses! to  the  plea  is  as  follows:  "The  plea  shows  that 
the  plaintiff  i^  a  cori)orati(m  organized  under  the  laws 
()f  the  state  of  Alabama,  and  shows  that  the  allegcnl 
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failure  of  the  plaintiff  to  pay  the  license  tax  required 
by  the  laws  of  Alabama  did  not  make  void  the  sale  to  the 
defendant  of  the  goods  described  in  the  plea  as  sold 
by  the  plaintiff  to  defendant  during  the  time  it  is  al- 
leged plaintiff  had  not  paid  the  license  tax  required  by 
the  laws  of  the  state  to  be  paid  by  it  for  doing  business 
as  a  corporation  for  the  period  covered  by  the  ?ale  of 
some  of  said  business."    This  demurrer  was  sustained. 

R.  H.  &  R.  M.  Smith,  for  appellant.  The  demurrer 
was  unintelligent.  They  should  be  intelligent. — Bir- 
mingham liy.  etc.y  V,  Lee,  45  So  292.  The  demurrer  was 
too  general.  Tender  the  statute,  the  demurrer  must 
point  out  the  defect. — Code  of  1907,  Section  5340;  Tur- 
ner  Coal  Co,  i\  Olovcr,  101  Ala.  290 ;  J/t7//flran  r.  Pollard, 
20  So.  Rep.  mahan  v,  A.  G.  S,  If,  R,  Co,,  22  So.  Rep. 
Sledge  v.  Swift,  53  Ala.  110;  Gotten  v.  Rutledge,  33  Ala. 
110.  The  Supreme  (\>urt  will  look  only  to  the  particular 
ground  assigned  in  the  court  below.  If  it  would  look 
to  a  ground  not  assigned,  it  would  thereby  abrojjnte  the 
statute,  since  the  assignment  of  no  ground  at  all  is 
worse  than  the  assignment  of  a  general  ground. — Bros- 
tin  V,  K,  C.  etc,  liy.  Co.,  114  Ala.  398,  21  So.  475.  When 
a  court  declares  that  a  thing  cannot  be  done,  it  is  not 
necessary  to  ask  permission  to  do  it.  The  refusal  of  the 
request  is  preordained. — Brown  v.  State,  109  Ala.  70. 
The  license  statutes  involved  are  as  follows:  Code  of 
1907,  sections  2091,  2117,  2361,  2401,  2402,  7712,  7634. 
When  the  legislature  has  made  it  a  crime  to  engage  in  a 
business  without  having  first  taken  out  the  license,  con- 
tracts made  by  the  unlicensed  person  are  absolutely 
void.  "The  contrary  rule  would  make  an  absurdity." — 
Fox  V.  Dixon,  12  N.  Y.  Supplement,  267.  Three  rules 
laid  down  by  the  authorities :  1st.  Immaterial  whether 
act  penalized  is  malum  in  se  or  malum  prohibitum.  2nd. 
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''Where  the  statute  expressly  provides  that  a  violation 
thereof  shall  be  a  misdemeanor,  it  would  seem  clear  that 
it  was  the  intention  of  the  legislature  to  render  illegal 
contracts  violating  such  statute."  3rd.  When  the  penalty 
is  a  mere  civil  one,  the  authorities  are  in  conflict. — 15 
Amer.  &  Eng.  Enc.  Law  (2nd  Ed.)  pages  928  et  seq. 
That  the  second  rule  is  true  in  this  state,  see  Yoimfjhlood 
V,  Birminghani  etc,  95  Ala.  521;  Moog  v.  Espalla,  93 
Ala.  503.  That  the  mere  fact  that  the  penalty  is  im- 
posed for  the  purpose  of  raising  revenue,  is  immaterial, 
where  the  criminal  statute  exists. — Western  Union  Tel. 
Co,  i\  Yoking,  138  Ala.  243;  Western  Union  Tel.  Co,  i\ 
Waters^  139  Ala.  65G.  AVhere  there  is  nothing  in  the 
statutes  declaring  that  the  contracts  are  valid,  when  in 
contravention  of  the  statutes,  they  must  be  held  to  be 
void. — Miller  r.  Ammon,  145  U.  S.  426-7;  Bank  v.  Owen, 
2  Peters  (U.  S.)  536.  No  mere  fonnal  rule  of  pleading 
or  of  law  can  prevent  the  filing  of  the  plea. — Alabama 
Ins.  Co.  r.  Mobile  Ins.  Co,,  81  Ala.  334.  The  burden  is 
on  the  plaintiff  to  sh(xw  its  license. — Edisto  v.  Stand  ford, 
112  Ala.  493.  The  license  is  the  best  evidence. — Edisto  v. 
Standford,  112  Ala.  493;  Rogers  r.  Brooks,  105  Ala.  549. 
In  issuing  the  license,  the  pro])ate  judge  acts  ministe- 
rially.—/^/.s.^r//  r.  State,  77  Ala.  89;  Harlan  v.  State, 
136  Ala.  150. 

Charles  L.  Bromherg^  for  appellee.  Counsel  discuss 
assignments  of  error,  but  without  citation  of  authority. 

ANDERSON,  J. — In  determining  whether  an  agree- 
ment is  prohibited  by  statute,  the  intention  of  the  Leg- 
islature must  be  ascertained  and  must  govern.  *When 
conditions  prescribed  for  the  conduct  of  a  business,  trade 
or  profession  are  not  complied  with,  agreements  in  the 
course  of  such  business,  trade,   or   profession    are    fl) 
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void,  if  the  condition  is  for  the  benefit  of  the  public,  as 
for  the  maintenance  of  public  order  or  safety,  or  the  pro- 
tection of  persons  dealing  with  those  upon  whom  it  is  im- 
posed; (2)  valid,  if  no  specific  penalty  is  attached  to 
the  specific  transaction,  and  the  condition  is  imposed 
simply  for  administrative  purposes,  such  as  the  protec- 
tion or  convenient  collection  of  the  revenue."  Clark 
on  Contracts,  385.  The  rule  as  to  the  rights  of  unlicens- 
ed or  unauthorized  persons  to  recover  on  contracts,  stat- 
ed in  25  Cyc.  p.  633,  is  as  follows :  "The  rule  is  that, 
when  a  statute  imposes  a  penalty  for  engaging  in  a  given 
business  or  calling  without  a  license,  a  contract  made  by 
one  who  has  no  license  is  not  invalid,  the  penalty  attach- 
ing to  the  person  and  not  affecting  the  contract;  but 
the  rule  is  otherAvise  where  the  statute  expressly  prohib- 
its such  business  or  calling  without  license,  or  expressly 
vitiates  all  contracts  made  by  an  unlicensed  person  while 
engaged  therein."  It  was  said  by  Raron  I*arke  in  the 
case  of  Smith  i\  Mawhood,  14  Mees.  &  W.  452  (English), 
in  discussing  the  right  to  enforce  a  contract  of  siile 
made  by  one  who  had  not  taken  out  a  license :  "I  think 
the  object  of  the  legislation  was  not  to  prohibit  a  contract 
of  sale  by  dealers  who  have  not  taken  out  a  license  pur- 
suant to  the  act  of  Parliament.  If  it  was,  they  certainly 
could  not  recover,  altliough  the  prohibition  were  merely 
for  revenue.  But  its  objection  was  not  to  vitiate  the 
contract  itself,  but  only  to  impose  a  penalty  on  the  party 
offending,  for  the  purposes  of  revenue."  The  Massachu- 
setts court,  in  the  case  of  Lamed  v,  Andrews,  106  Masi^. 
435,  8  Am.  Rep.  346,  in  considering  a  sale  made  by  one 
who  had  no  revenue  license,  where  it  was  made  a  viola- 
tion of  the  law  to  carry  on  business  without  same,  said : 
"It  is  to  be  observed  that  the  act  does  not  expressly  de- 
clare that  sales  by  a  wholesale  dealer  who  neglects  to 
pay  the  tax  shall  be  illegal.    The  tax  is  not  laid  upon 
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each  sale,  but  upon  the  business  or  calling.  The  illegal- 
ity does  not  attach  to  the  sale,  but  consists  in  not  pay- 
ing the  tax  imposed  upon  the  business."  The  court  en- 
forced the  contract  and  quoted  from  the  English  case, 
supra.  The  New  Jersey  court,  in  the  case  of  Ruckman 
V.  Bergholz^  37  N.  J.  Law,  440,  in  discussing  the  right 
to  enforce  a  contract  of  sale  made  by  a  party  who  had 
no  license  as  required  by  law,  which  provided  a  penalty, 
said :  *The  question  in  such  case  is  whether  the  statute 
was  intended  as  a  protection,  or  merely  as  a  fiscal  expedi 
ent;  whether  the  Legislature  intended  to  prohibit  the 
act  unless  done  by  a  qualified  person,  or  merely  that 
every  person  who  did  it  should  pay  a  license  fee.  If  the 
latter,  the  act  is  not  illegal."  In  the  case  of  Aiken  v. 
BaisdeUy  41  Vt.  ()55,  the  court  upheld  the  contract,  not- 
standing  the  seller  had  no  license  and  that  the  law  fixed 
a  penalty  for  doing  business  without  s:ame,  basing  its 
conclusion  upon  the  fact  that  the  revenue  law  was  not 
intended  to  make  any  kind  of  business  illegal  or  to  pro- 
hibit it.  "The  purpose  was  not  to  diminish,  restrain, 
control,  or  regulate  the  business.  The  transaction  of 
all  kinds  of  business  was  just  as  legal  after  the  passage 
of  the  law  as  before.  The  law  is  strictlv  a  revenue  law, 
the  sole  object  being  to  get  money  into  the  treasury,  and 
that  is  accomplished  by  requiring  all  persons  that  en- 
gage in  certain  kinds  of  business  to  contribute  a  cer- 
tain amount  towards  paying  the  liabilities  of  the  govern- 
ment. Its  object  is  to  raise  money,  and  not  to  regulate 
the  business  of  the  country.  If  a  man  engage  in  the 
kind  of  business  referred  to,  he  is  engaged  in  a  legal 
business,  Avhether  he  has  a  license  or  not.  If  he  has  no 
license,  he  has  no  legal  right  to  do  it,  and  subjects  him- 
self to  the  penalty.  The  law,  we  think,  was  intended  to 
operate  upon  the  person,  and  not  upon  the  business. 
If  the  object  of  the  law  had  been  to  prohibit  certain 
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kinds  of  business,  or  to  regulate  it,  with  a  view  to  its 
effect  upon  public  morals  or  public  security  by  limiting 
it  in  its  extent,  or  the  place  where  it  is  to  be  carried  on 
or  the  person  who  shall  conduct  it,or  otherwise,  in  all 
such  cases  the  law  operates  upon  the  business  as  well 
as  the  person.  Revenue  mainly  in  such  cases  is  not  the 
object.  It  is  only  incidental,  or  the  means  by  which  the 
law  regulates  and  controls  the  business.  The  act  in 
question  imposes  no  restriction  upon  the  business.  All 
are  at  liberty  to  engage  therein  where,  and  when,  and 
to  any  extent  they  choose,  upon  paying  for  the  license.'^ 
Subdivision  26  of  section  2361  of  the  Code  of  1907, 
requiring  a  license  of  all  domestic  corporations,  is  a 
part  of  the  general  revenue  law,  and  is  intended  solely 
to  raise  revenue,  and  not  to  restrain  or  regulate  busi- 
ness. Section  7712  provides  a  penalty  for  doing  busi- 
ness without  a  license.  But  neither  section  prohibits 
doing  business,  and  it  is  merely  penalized  under  certain 
conditions.  Section  2401  does  not  make  any  specific  act 
a  violation  of  the  law,  but  makes  it  so  only  in  case  it  is 
done  without  a  license.  The  business  is  lawful,  but  the 
failure  to  procure  the  license  before  doing  the  act  is 
what  the  law  intends  to  penalize.  The  section  is  intend* 
ed  merely  to  define  the  doing  of  business  as  mentioned 
in  section  2361.  This  law  being  a  mere  fiscal  expedient, 
and  not  intended  as  a  regulation  or  protection  for  the 
benefit  of  the  public,  and  there  being  no  statute  invali- 
dating contracts  made  by  unlicensed  corporations,  they 
should  be  enforced,  unless  there  was  a  clear  legislative 
intent  to  prohibit  the  thing  itself,  rather  than  to  merely 
punish  for  engaging  in  business  without  the  license.  We 
are  not  willing  to  impugn  the  motives  of  the  lawmakers 
by  charging  them  with  an  intention  to  encourage  bad 
faith  on  the  part  of  debtors  by  permitting  them  to  avoid 
honest  obligations,  because  of  the  noncompliance  with 
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the  revenue  law  of  the  party  from  whom  they  obtained 
in  good  faith  money,  goods,  or  other  things  of  value. 
Indeed,  we  are  fortified  in  these  views  by  legislative  ac- 
tion, which  of  itself  indicates  that  the  lawmakers  did  not 
intend  to  strike  down  all  contracts  made  with  parties 
who  had  no  license.  For  instance,  we  find  that  the  Legis- 
lature has  enacted  separate  statutes  striking  down  con- 
tracts made  by  certain  dealers  who  had  no  license  and 
who  are  enumerated  in  the  general  revenue  law.  See 
section  5764  of  the  Code  of  1907.  If,  therefore,  it  had 
been  the  legislative  intent  that  all  contracts  make  by 
all  dealers  required  to  have  a  license,  and  who  had  none, 
should  be  void,  it  was  necessary  to  have  enacted  sub- 
sequent statutes  invalidating  contracts  made  by  cer- 
tain ones  who  had  no  license,  or  prohibiting  a  recovery 
upon  same. 

The  foregoing  views  are  not  in  conflict  with  former 
decisions  of  this  court,  as  they  related  to  contracts  spe- 
cially prohibited  by  law,  or  the  enforcement  of  which  was 
specifically  prohibited,  or  the  making  of  which  violated 
a  law,  not  enacted  for  revenue  purposes  only,  but  for 
regulation  and  protection.  We  shall  not  attempt  to 
differentiate  them  all  in  detail,  but  will  discuss  some 
of  the  leading  cases,  and  especially  those  cited  in  brief 
of  counsel  for  appellant.  In  the  case  of  Western  Union 
Co.  V.  Young,  138  Ala.  243,  36  South.  374,  the  act  of 
Congress  made  the  specific  thing  for  which  the  defendant 
was  sued  for  not  doing  a  violation  of  the  law.  The 
statute  considered  in  the  Younghlood  Casey  95  Ala.  523, 
12  South.  579,  20  L.  R.  A.  58,  36  Am.  St.  Rep.  245,  was 
one  for  regulation  or  protection,  and  made  the  very  act 
done  a  violation  of  law.  The  Moog  Case,  93  Ala.  503, 
9  South.  596,  involved  a  sale  of  liquor  without  a  license, 
and  the  statute  expressly  prohibited  a  recovery  for  such 
sales.— Code  1907,  §  5764,  bein  section  1323  of  the  Code 
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of  1886,  the  one  in  force  when  said  decision  was  ren- 
dered. The  contract  in  the  case  of  Woods  &  Co.  v. 
Armstrong y  54  Ala.  150,  25  Am.  Rep.  671,  was  made  in 
selling  fertilizers  in  violation  of  a  statute  "to  protect 
the  planters  of  the  state  from  imposition  in  the  sale 
of  fertilizers,"  and  was  therefore  one  for  protection  in- 
stead of  one  for  revenue  only.  The  case  of  Fox  v,  Dixon, 
58  Hun.  605, 12  N.  Y.  Supp.  267,  was  a  suit  by  an  unli- 
censed physician  to  recover  for  medical  services.  The 
court  denied  a  recovery  upon  the  express  grounds  that 
a  statute  had  been  violated,  which  had  been  "enacted 
in  the  interest  of  the  health  of  the  public,  to  prohibit  in- 
competent persons,  from  practicing  as  physicians." 

The  special  plea  was  bad,  in  that  it  did  not  aver  that 
the  contract  sued  upon  was  specially  prohibited  by  law, 
or  was  made  nonenforceable  by  the  statute,  or  that  en- 
tering into  same  amounted  to  the  violation  of  any  law 
other  than  one  enacted  solely  for  revenue.  The  demur- 
rer, however,  did  not  point  out  the  defect  or  comply  with 
the  requirements  of  Code  1907,  §  5340,  and  the  trial 
court  erred  in  sustaining  same. — Turner  Coal  Co,  v. 
Glover,  101  Ala.  290,  13  South.  478;  Broslin  v,  K,  C.  M. 
&  B,  R.  R.  Co.,  114  Ala.  398,  21  South.  475.  It  plainly 
appears,  however,  that  this  plea  could  not  be  amended, 
so  as  to  make  it  a  good  plea,  without  departing  en- 
tirely from  the  defense  therein  attempted,  and  the  tech- 
nical error  of  the  court  in  sustaining  a  demurrer  on  gen- 
eral or  inapt  grounds  was  without  legal  injury  to  the 
defendant— /?ya7?  v.  ^Z?en,  143  Ala.  222,  38  South.  851. 

The  judgment  of  the  law  and  equity  court  is  affirmed. 

Affirmed. 

Tyson.  C.  J.,  and  Simpson  and  Denson,  .) J.,  concur. 
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Ligrht  t\  Henderson. 

Assumpsit. 

(Decided  Jan.  19,  1909.    48  South.  588.) 

1.  Pleading;  Set-Off;  Sufficiency  of  Allegation. — Pleas  of  set-off  al- 
leging as  a  defense  to  an  action  on  a  note,  that  during  certain  months 
defendant  had  delivered  to  plaintiff  certain  goods  of  a  specified  value, 
that  plaintiff  had  negligently  permitted  cattle  to  run  in  defendant's 
com  and  cotton  damaging  it  in  an  amount  stated,  and  that  defendant 
rented  plaintiff  his  farm  for  a  certain  per  cent  and  plaintiff  failed  to 
give  possession  to  defendant's  damage  in  a  certain  amount,  are  insuf- 
ficient because  they  fail  to  aver  a  present  indebtedness  from  plain- 
tiff to  defendant  for  the  goods  delivered  or  for  the  damages,  and  also 
fail  to  aver  that  the  property  delivered  to  the  plaintiff  was  the  prop- 
erty of  defendant. 

2.  Pleading;  Failure  of  Consideration;  Sufficiency, — ^A  plea  which 
fails  to  set  out  the  fact  constituting  the  failure  of  consideration.  Is 
bad  as  a  plea  of  failure  of  consideration. 

Appeal  from  Lowndes  Circuit  Court. 

Heard  before  Hoon.  J.  C.  Richardson. 

Action  by  J.  M.  Light  against  Frank  Henderson. 
Judgment  for  defendant,  and  plaintiff  appeals.  Revers- 
ed and  remanded. 

The  following  pleas  were  filed  to  the  complaint: 
"(2)  That,  to  wit,  during  the  month  of  November,  1907, 
defendant  turned  over  and  delivered  to  plaintiff  1,006 
pounds  of  lint  cotton,  of  the  value  of  $125,  and  two  hoes, 
of  the  value  of  $1.50,  and  four  plows,  of  the  value  of  |15, 
and  2,000  pounds  of  cotton  seed,  of  the  value  of  $20,  and 
50  bushels  of  corn,  of  the  value  of  |40,  and  that,  to  wit, 
during  tlie  months  of  November  and  December,  1907,  the 
plaintiff  negligently  permitted  a  horse  and  four  head  of 
cattle  to  run  at  large  on  defendant's  crop  of  corn  and 
cotton,  whereby  said  crop  of  com  and  cotton  was  by 
said  cattle  trampled  upon,  knocked  out  of  the  open  bolls, 
and  devoured,  to  the  defendant's  damage  in  a  large  sum, 
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to  wit,  the  sum  of  |50,  all  of  which  defendant  offers  to 
set  off  against  plaintiff's  claim  and  asks  judgment  for 
overplus.  (3)  That  before  the  bringing  of  this  suit,  and 
during  the  fall  of  1907,  the  defendant  turned  over  and 
delivered  at  the  request  of  the  plaintiff  the  items  with 
the  value  as  set  out  in  plea  2  (all  of  which  is  set  out  in 
plea  2),  and  that  plaintiff  permitted  knowingly  four 
head  of  cattle  to  trample,  waste,  and  devour  2,000  pounds 
of  cotton  unpicked,  belonging  to  the  defendant,  of  the 
value  of  |50,  to  the  damage  of  defendant  in  that  amount, 
all  of  which  defendant  offers  to  set  off  against  plaintiff's 
claim  and  asks  judgment  for  the  excess.  (4)  That  the 
consideration  for  Avhich  said  note,  the  foundation  of  this 
suit,  was  given,  has  failed.''  "(7)  That  he  rented  to  de- 
fendant a  farm  and  dwelling  house  of  plaintiff,  known 
BJ8  *Swanson  Lighthouse,'  for  the  year  1907,  at  and  for 
the  sum  of  $125,  and  agreed  to  put  defendant  in  immedi- 
ate possession,  for  which  rental  and  agreement  on  the 
part  of  the  plaintiff,  the  defendant  executed  the  note 
sued  on;  and  defendant  avers  that  plaintiff  failed  and 
refused  to  put  defendant  in  possession  of  said  dwelling 
house,  to  defendant's  great  damage,  in  this:  That  de- 
fendant was  deprived  of  the  use  thereof  during  the  whole 
of  said  rental  term,  to  his  great  damage  in  the  sum  of 
|25,  which  defendant  offers  to  recoup  against  plaintiff's 
demand.  And  defendant  further  avers  that  he  deliver- 
ed to  plaintiff  at  his  request  (here  follows  a  list  of  the 
items,  with  their  value,  as  set  out  in  plea  2) ,  all  of  which 
defendant  offers  to  set  off  against  plaintiff's  demand  and 
claims  judgment  for  the  overflow." 

Demurrers  were  interposed  to  plea  2  as  follows :  "It 
does  not  appear  from  the  allegations  of  said  plea  that 
the  property  alleged  therein  to  have  been  turned  over 
to  plaintiff  was  to  be  applied  to  the  payment  of  the  note 
the  foundation  of  this  suit.     (2)  For  aught  that  appears 
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in  said  plea  the  property  alleged  to  have  been  turned 
over  to  the  plaintiff  was  in  satisfaction  of  other  claims 
than  the  one  sued  on.  (3)  said  plea  seeks  to  have  set 
off  against  the  demand  sued  on  damages  which  are 
shown  to  be  unliquidated.  (4)  It  does  not  appear  from 
the  allegations  of  said  plea  that  plaintiff  is  indebted  to 
the  defendant  for  the  property  alleged  therein  to  have 
been  turned  over  to  plaintiff  by  the  defendant"  These 
grounds  of  demurrers  were  also  interposed  to  plea  3. 
Demurrer  was  interposed  to  plea  4  because  it  does  not 
appear  from  the  allegation  of  said  plea  wherein  the  con- 
sideration of  said  note  failed.  The  same  grounds  of  de- 
murrer were  interposed  to  plea  7  as  those  assigned  to 
plea  2,  with  the  additional  ground  that  said  plea  neither 
admits  nor  denies  the  allegation  of  the  complaint,  all  of 
which  demurrers  were  overruled. 

W.  R.  McGaugh,  Evans  Hinson^  and  J.  R.  Bell,  for 
appellant.  The  pleas  were  clearly  subject  to  the  demur- 
rers  interposed. — Sledge  v.  Simft,  53  Ala.;  7  Port.  110; 
Longt\  Waters,  4:1  A\^,  624;  St,  L.  &  T.  Co.  v.  Mc- 
Peters,  124  Ala.  451;  Burns  v.  Reeves,  127  Ala.  127; 
Cooper  V.  Armstrong^  69  Ala.  343 ;  Grisham  v,  Bodman, 
111  Ala.  194;  25  A.  &  E.  Ency  of  Law,  1085;  19  Ency 
P.  &  P.  760.  The  demurrers  should  have  been  sustained 
to  the  plea  of  failure  of  consideration. — Powell  v.  Cranio' 
fo7%  110  Ala.  295;  MeAhee  v.  Coal  Co,,  97  Ala.  709; 
Darby  v.  Berney  Nat.  Bank.  97  Ala.  643 ;  Meyer  v.  Block, 
139  Ala.  174;  see  also  88  Ala.  355;  127  Ala.  266;  5  Mayf. 
756. 

R.  L.  Goldsmith,  and  H.  R.  Gholston,  for  appellee. 
No  brief  came  to  the  Reporter. 

ANDERSON,  J. — The  rule  of  common  law  was  that 
a  plea  of  set-off  must  disclose  a  state  of  facts  such  as 
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would  entitle  the  party  pleading  to  an  action,  if  he  were 
suing  as  plaintiff. — Crawford  v.  Simonton^  7  Port.  110. 
It  must  have  containel  the  substance  at  least  of  a  decla- 
ration.— Waterman  on  Set-OflP,  598.  The  certainty  and 
formality  requisite  in  a  declaration  w^as  not  necessary, 
but  the  debt  or  demand  must  have  been  described  by 
amount,  the  time  of  its  making,  its  character,  and  the 
facts  fixing  the  liability  therefor  on  the  plaintiff. — 
Sledge  v.  Simft^  53  Ala.  110.  While  our  statute  enlarges 
the  subject  of  set-off,  it  does  not  relieve  the  defendant 
from  setting  up  in  his  plea  an  indebtedness  from  the 
plaintiff  to  him.— Code  1907,  p.  1202,  form  37. 

Pleas  2,  3;  and  7,  while  seeking  a  set-off  for  the  value 
of  certain  personal  property  to  the  plaintiff,  aver  no 
indebtedness  for  same.  It  may  have  been  paid  for  when 
delivered  or  at  some  subsequent  time.  Moreover,  the 
pleas  do  not  aver  that  the  property  turned  over  to  the 
plaintiff  was  the  defendant's  property.  It  may  have 
been  the  plaintiff's  own  property  that  was  delivered. 
The  trial  court  erred  in  not  sustaining  the  plaintiff's 
demurrer  to  pleas  2,  3,  and  7. 

A  plea  of  failure  of  consideration,  which  fails  to  set 
out  the  facts  constituting  the  failure,  is  bad  on  demur- 
rer.—J/eyer  t?.  Block,  139  Ala.  174,  35  South.  705,  and 
cases  cited.  The  fourth  plea  was  subject  to  the  demur- 
rer interposed. 

The  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

D0V7DEL.L,  Simpson,  and  McOt.ellan,  JJ.,  concur. 


Digiti 


ized  by  Google 


204  SUPREME  COURT  I^oL 

[Murry  v.  Strother.] 

Murry  v.  Strother. 

Bill  for  Statutory  Redemption. 
(Decided  Dec.  15,  1908.    48  South.  72.) 

1.  Principal  and  Surety;  Indemnity;  Assignment. — ^A  mortgage 
given  to  indemnify  the  sureties  of  a  mortgagor  for  the  payment  of 
the  costs  of  a  suit  may  be  assigned  as  security  to  one  who  has  paid 
such  costs. 

2.  Appeal  and  Error;  Review;  Matters  Not  Necessary  to  Decision. 
— ^Where  the  appeal  is  from  a  finding  that  a  sufficient  tender  had 
not  been  made,  and  it  appears  that  the  tender  made  did  not  cover 
Items  to  which  the  mortgagee  was  clearly  entitled,  jvhether  or  nov 
the  mortgagor  was  bound  to  tender  money  to  cover  certain  items 
claimed  by  the  mortgagee,  will  not  be  considered. 

Appeal  from  Tallapoosa  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

Bill  by  J.  Murry  against  J.  W.  Strother.  From  a  de- 
cree for  respondent,  complainant  appeals.     Affirmed. 

Ida  Murry,  wife  of  complainant,  executed  a  mortgage 
to  Julia  Murry  on  her  interest  to  certain  described 
lands,  in  which  orator  joined.  This  mortgage  was  exe- 
cuted on  the  26th  day  of  October,  1896.  On  the  13th 
day  of  January,  1898,  Ida  Murry  conveyed  to  complain- 
ant, J.  ivrurry,  her  interest  in  said  land,  subject  to  the 
mortgage  above  set  out.  On  the  17th  day  of  May,  1901, 
Julia  Murry  filed  a  bill  to  foreclose  her  mortgage  on 
these  lands,  and  on  the  3d  day  of  April,  1905,  the  sale 
was  had,  and  on  the  7th  day  of  June,  1905,  the  sale  was 
reported,  and  a  few  days  thereafter  confirmed,  at  which 
sale  the  Schuesslers  became  the  purchasers.  Before  the 
sale,  however,  the  present  complainant  took  an  appeal 
from  the  decree  to  the  Supreme  Court,  and  in  order  to 
perfect  his  appeal  and  to  make  a  supersedeas  bond 
the  complainant  executed  to  W.  C.  Stone  and  R.  L. 
Johnston  a  mortgage  on  said  land  to  hold  them  harmless 
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on  account  of  an  adverse  decree,  and  said  Stone  and 
Johnston  signed  complainant's  appeal  bond  and  became 
liabte  for  the  costs  of  appeal  and  the  costs  in  the  chan- 
cery court.  Said  Stone  and  Johnston,  upon  respondent 
becoming  responsible  for  the  costs,  assigned  and  trans- 
ferred in  writing  all  their  interest  in  the  indemnity 
mortgage  executed  by  complainant  to  them.  Respond- 
ent, as  junior  mortgagee,  redeemed  from  the  Schuesslers 
their  purchase  at  register's  sale,  made  under  the  decree 
of  the  chancery  court.  Murry  now  files  a  bill  against 
Strother  to  redeem  from  Strother,  and  tenders  to  Stroth- 
er the  amount  which  Strother  paid  to  redeem  from  the 
Schuesslers,  together  Avith  the  regular  amount  of  inter- 
est, taxes,  etc.,  but  declined  and  refused  to  pay  the  costs 
for  which  Strother  was  liable,  or  which  he  had  paid, 
and  for  which  the  junior  mortgage  was  security.  The 
chancellor  decreed  that  complainant  was  not  entitled 
to  redeem  under  the  tender  made  by  him. 

Bui^EE  &  Rylance,  for  appellant.  One  person  can- 
not agree  to  pay  the  debt  of  another  and  become  liable 
therefor,  unless  such  agreement  is  in  writing. — Subd.  A. 
Code  sec.  4289.  The  debt  in  this  case  undoubtedly  rest- 
ed on  Stone  and  Johnson,  and  the  mortgagee  cannot 
assign  the  right  to  mortgaged  property  without  also 
assigning  the  debt. — Duvall  v.  McCJosky,  1  Ala,  708. 
An  indemnity  mortgage  cannot  be  assigned. — AVbott 
V,  Upton,  13  111.  68;  Jones  v.  Ticentypcck,  29  Con.  25. 
The  requirement  of  the  statute  as  to  the  payment  of  the 
money  into  court  was  complied  with. — Frank  v.  Pickais, 
69  Ala.  369. 

George  A.  Sorrell^  and  James  W.  Strother,  for  ap- 
pellee. To  entitle  complainant  to  relief  on  bill  filed  for 
redemption,  he  must  allege  and  prove  that  he  brings  the 
money  into  court  on  the  filing  of  the  bill. — Murphree  v. 
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Summerlitiy  114  Ala.  54;  Baitey  v.  Brown^  101  Ala.  695; 
Long  V,  Slade  &  Farish^  121  Ala.  267;  Given  v.  Troxell, 
39  S.  O.  578.  The  defense  set  up  in  the  pleas  to  the  bill 
are  good  and  are  sustained  by  the  evidence;  complainant 
having  taken  issue  on  the  pleas  and  the  pleas  being 
proven,  judgment  was  properly  rendered  in  favor  of 
respondent,  and  tJie  decree  dismissing  the  bill  was  cor- 
rect.— Johnmn  v,  Dadcvilley  127  Ala.  244;  Tyson  r.  Ih- 
catur  Land  Co,,  121  Ala.  414;  l^ltcin  v,  McOraf,  128  Ala. 
121;  Fletcher's  Equity  Pleading  &  Practice,  page  310. 
The  complainant  is  not  entitled  to  relief  under  the  evi- 
dence in  the  case;  to  entitle  him  to  redeem,  he  must 
have  tendered  the  amount  of  the  purchase  money  with 
ten  per  cent,  per  annum  thereon  together  with  all  lawful 
charges. — Code  1896,  section  3507.  Respondent  redeem- 
ed said  land  under  his  right  as  junior  mortgagee;  and  if 
complainant  was  entitled  to  redeem  at  all  from  respond- 
ent, the  amount  of  the  junior  mortgage  is  a  laAvful  charge 
which  he  must  pay. — Crimmer  v.  ^YaUoll,  73  Ala.  127; 
Gregq  v.  Bank,  59  Ala.    311. 

TYSON,  C.  J.— The  bill  in  this  cause  is  exhibited  to 
enforce  a  supi)osed  statutory  right  of  redemption.  On 
final  hearing  the  chancellor  found  that  the  complainant 
had  not  ten<lered  a  sufficient  amount  to  pay  "the  pur- 
chase money,  with  10  per  cent,  per  annum  thereon  and 
all  other  laAvful  charges,"  as  required  bj^  the  statute 
(section  3507,  Code  1896).  The  real  matter  of  contro- 
versy, and  the  one  presentcMl  for  our  determination,  is 
whether  the  indemnity  mortgage  executed  by  complain- 
ant to  Stone  and  Johnston,  and  assigned  by  them  to  the 
respondent,  constitutes  "a  lawful  charge"  upon  the 
lands.  This  mortgage  was  given  by  complainant  to  in- 
demnify Stone  and  Johnston  against  any  loss  they 
should  sustain,  as  his  sureties,  upon  an  appeal  bond  in 
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a  cause  appealed  by  him  from  the  chancery  coui*t  to  this 
court. 

The  decree  appealed  from  having  been  affirmed,  and 
the  costs  adjudged  against  him  and  his  sureties,  execu- 
tion was  issued  out  of  this  court  against  all  of  them  for 
the  cost  incurred  in  this  court.  It  was  in  consideration 
of  the  payment  of  this  cost  by  respondent,  and  of  the 
assumption  by  him  of  the  costs  of  the  chancery  court, 
for  which  the  sureties  were  liable  upon  the  bond,  that 
the  transfer  and  assignment  of  the  mortgage  to  the  re- 
spondent was  made.  That  the  mortgage  was  assignable 
and  after  assignment  became  a  valid  security,  and  there- 
fore a  lawful  charge  upon  the  lands  in  the  hands  of  the 
respondent,  for  the  amount  of  the  costs  actually  paid 
by  him,  does  not  seem  to  us  to  admit  of  serious  contro- 
versy. Had  Stone  and  Johnston  paid  the  costs  of  this 
court  themslves,  they  would  have  had  a  debt,  which  was 
secured  l)y  the  mortgage,  and  which  they  could  have 
enforced  by  a  foreclosure  of  it.  Having  procured  the 
respondent,  Strother,  to  pay  their  debt,  they  had  the 
right  to  transfer  the  mortgage  to  him  as  a  security  for 
the  payment,  and  thus  invest  in  him  their  right  to  the 
mortgage  as  a  security  for  the  money  so  paid  by  him. 
— 1  Jone  on  ]Mortgages  (6th  Ed.)  §  802,  and  cases  cited 
in  note. 

As  to  whether  or  not  the  mortgage  was  a  lawful  charge 
as  to  the  costs  assumed  by  respondent,  which  he  has 
never  paid,  and,  therefore,  a  tender  of  which  was  indis- 
pensable, is  not  necessary  to  be  here  determined,  since 
the  testimony  undisputedly  established  that  the  cost?? 
paid  by  the  respondent  were  not  included  in  the  amount 
tendered  by  complainant. 

Affirmed. 

Simpson,  Anderson,  and  Dbnson,  JJ.,  concur. 
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State,  Ux  rel.  Attorney  General  v. 
Louisville  &  N.  R.  R.  €o.  et  al. 

Bill  to  Remove  Obstruction  From  Public  Street 

(Decided  June  18,  1908.     Rehearing  denied  Jan.  14,  1909. 
48  South.  391.) 

1.  Municipal  Corporations ;  Vacating  Street;  Power  of  City. — Un- 
less specially  authorized  by  the  legislature,  a  city  cannot  permit  the 
obstruction  of  a  street  by  allowing  a  depot  to  be  extended  across  it. 

2.  Same;  Power  of  Legislature. — The  legislature  can  vacate  a 
street  where  it  crosses  a  railroad  and  permit  a  depot  to  be  erected 
thereon,  and  it  can  delegate  this  power  to  a  city. 

3.  Same;  Statute.— The  Act  of  Dec.  10,  1900  (Acts  1900-01.  p.  239) 
covers  the  act  of  the  city  council  in  attempting  to  vacate  a  street 
where  it  crosses  the  raiiroad  in  said  city,  and  to  give  to  the  railroad 
company  the  right  to  occupy  it  with  a  depot;  since  the  legislature 
can  legalize  the  void  act  of  the  city  council  in  attempting  without 
authority  to  grant  a  railroad  company  power  to  occupy  a  street 
where  it  crosses  the  track. 

4.  Statutes;  Single  Subject.— The  act  of  Dec.  10,  1900,  (Acts  1900- 
01,  p.  239)  does  not  contain  more  than  one  subject,  and  is  constitu- 
tional. 

Appilvl  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sarb. 

BilJ  by  the  state  on  the  relation  of  the  Attorney  (Jen- 
eral  against  the  L.  &  N.  R.  R.  Co.,  et  al.,  to  require  the 
opening  of  Lee  street  in  the  city  of  Montgomery  which 
had  been  closed  by  the  construction  of  the  freight  de- 
pot of  the  L.  &  N.  R.  R.  Co.,  across  it,  under  an  ordinance 
of  the  city  of  Montgomery.  From  a  judgment  for  re- 
spondent relator  appeals.    Affirmed. 

Alexander  M.  Garber^  Attorney-General,  Thomas  W. 
Martin^  Assistant  Attorney  General,  Marks  &  Sayre^ 
RusHTON  &  Coleman^  H.  F.  Reese,  and  S.  H.  Dent^  Jr.. 
for  appellant.  Counsel  insist  that  the  city  of  Montgom- 
ery had  no  authority  to  vacate   the  street  by   contract 
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ordinance  or  otherwise. — Smith  v.  McDowell^  148  111.  51 ; 
1  Dillon's  Munic.  Corp.  sec.  66;  BtirUiujtoon  v.  P.  A.  R. 
I{.  Co.,  56  N.  J.  E. ;  Trustees  v,  Hohohen,  4  Vroom ;  Domj- 
lass  V.  City  Council  of  Montgomery,  118  Ala.  696;  City 
Conntnl  v,  Parker,  114  Ala.  118;  Southern  Ity,  Co.  v. 
AlheSy  in  3/.  iS.  The  original  ordinance  being  void,  the 
legislature  could  not  validate  it  by  the  act  passed. — 
Lindsey  v.  Loan  Assn.,  120  Ala.  156.  The  act  in  ques- 
tion did  not  have  the  effect  to  enlarge  the  charter  pow- 
ers of  the  city.— L.  d  N.  R.  R.  Co.  v.  Kentucky,  161  U. 
S.  677;  Charles  River  Bridge  Co.  t\  Wafren  Bridge,  11 
Pet.  420.  A  void  ordinance  cannot  be  aided  by  a  cura- 
tive act.  The  ordinance  pasj«ed  by  the  City  Council  of 
Montgomery  in  June,  1906,  was  not  merely  voidable, 
but  absolutely  void. — Wehb  v.  DemopoUs,  87  Ala.  659; 
Ih.,  95  Ala.  116;  Costello  v.  State,  108  Ala.  45;  Perry 
V.  N.  O.  R.  /?.,  55  Ala.  413;  Reed  v.  Birmingham,  92  Ala. 
339;  Chicago  v.  Paul,  34  L.  E.*  A.  184;  Smith  v.  McDow- 
ell, 22  L.  R.  A.  393 ;  Daly  v.  Georgia ,  12  Am.  St.  Rep.  286. 
The  text  Avriters  are  uniform  in  laying  down  the  doc- 
trine that  a  curative  statute  is  inoperative  to  supply  an 
original  want  of  jurisdiction  to  act  at  all. — Cooley  on 
Taxation,  227;  Dillion  on  Mun.  Corp.  sections  89,  475; 
Endlitch  on  Statutes,  sections  270,  291 ;  Lewis-Souther- 
land  on  Stat.  Construction,  section  675;  Hasbrouck  v. 
Miltoankee,  80  Am.  Dec.  718;  Strosser  v.  Ft.  Wayne, 
100  Ind.  445;  Connors  v.  Lathrop,  9  Kan.  453;  Atkin- 
son V.  OallipoUs,  7  O.  218;  Warren  v.  Lyons,  22  la.  354; 
St.  Paul  V.  Chicago  R.  R.  Co.,  34  L.  R.  A.  180;  Smith  v. 
McDowell,  22  L.  R  A.  393;  Revelle  v.  The  People,  69  Am, 
St.  Rep.  276,  and  note. 

George  W.  Jones,  and  Knox,  Acker  &  Blackmon. 
for  appellee.  On  the  question  of  the  power  of  the  city 
to  vacate  the  streets,  the  following  cases  are  cited  as 

14—8 
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upholding  the  position  contended  for  by  appellees  that 
the  ordinance  is  valid. — Knapp,  et  al.  v.  City  of  8t, 
Louis ^  55  S.  W.  104 ;  Heinrich  v.  City  of  St.  Louis ^  125 
Mo.  424;  Christian  v.  City  of  St.  Louis,  127  Mo.  114; 
Glasgow  v.  City  of  St.  Louis,  17  S.  W.  Rep.  743;  State  v. 
City  of  Elizabeth,  24  Atl.  Rep.  495,  497;  Villiage  of  Bel- 
lemie  Improvement  Co.,  90  N.  W.  Rep.  1002,  1004;  Mey- 
er V.  Villiage  of  Teutopolis,  23  N.  E.  Rep.  651 ;  Monis 
£  Cummin gs  Dredging  Co.  v.  Mayor  of  Jersey  City, 
46  Atl.  Rep.  609,  610,  611 ;  Parker  v.  Catholic  Bishop  of 
Chicago,  34  N.  E.  Rep.  473;  City  of  Omaha  v.  Flood,  77 
N.  W.  Rep.  379 ;  People,  ex  rel  Bransom  v.  Walsh,  96  111. 
732,  36  Am.  Rep.  135;  West  Chicago  Park  Com.  v.  Mc 
Mullen,  10  L.  R.  A.  215;  Symons  v.  City  of  San  Fran- 
cisco, 42  Pac.  Rep.  913,  914 ;  Mobile  &  Montgomery  Rail- 
icay  Co.  V.  Alabama  Midland  Ry.  Co.,  110  Ala.  51,  66. 

HARALSON,  J. — 1.  The  questions  presented  on  this 
appeal  are,  first,  whether  the  city  council  of  Montgomery 
had  the  power,  under  its  charter,  to  authorize  the  ob- 
struction of  Lee  street  in  said  city,  by  the  erection  there- 
on, at  the  foot  of  said  street,  of  the  freight  depot  of  the 
]\lobile  &  Montgomery  Railway  Company  or  of  the  Louis- 
ville &  Nashville  Railroad  Company — the  latter  being 
the  lessee  of  the  first  named  railroad  company — which 
depot  extends  entirely  across  said  street  at  its  foot; 
and,  second,  if  it  did  not  have  such  authority,  whether 
the  act  of  the  Legislature  of  December  10,  1900  (Laws 
1900-01,  p.  239),  "to  ratify,  legalize  and  confirm  all 
grants,  rights,  privileges,  and  franchises,  heretofore 
granted  or  attempted  to  be  granted  to  railroads  by  the 
city  council  of  Montgomery,"  was  constitutionally  en- 
acted, and  if  so,  if  it  cured  and  vitalized  such  lack  of 
authority,  and  rendered  the  action  of  the  city  council 
in  granting  the  right  to  obstruct  said  street  valid,  as 
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though  the  city  had  such  authority  under  its  charter,  in 
the  beginning. 

The  court  below  held,  that  such  authority  in  the  city 
did  not  exist  under  its  charter,  and  from  such  want  of 
authority,  the  act  of  the  city  granting  that  right  was 
void,  but  that  the  legislative  enactment  of  December  10, 
1900,  was  validly  enacted,  and  cured  that  defect  or  want 
of  authority  and  rendered  the  contract  of  the  city  with 
the  railroad  companies  valid  and  binding. 

2.  As  to  the  first  of  these  propositions,  it  is  scarcely 
necessary  to  enter  upon  its  consideration,  since  the  ques- 
tion is  so  well  settled  by  the  decisions  of  this  court,  and 
of  other  jurisdictions,  and  by  the  text  writers. 

The  queston  received  consideration  at  our  hands  in 
the  case  of  Doucjlass  v.  City  Council  of  Montgomery^  118 
Ala,  599,  24  South.  745,  43  L.  R.  A.  376,  where  it  was 
held,  that  municipal  corporations  hold  title  to  streets, 
public  squares,  and  parks,  in  trust  for  the  public,  and 
when  lands  have  been  dedicated  for  such  purposes,  the 
municipality  has  no  power,  unless  specially  authorized 
by  the  Legislature,  to  sell  such  lands  for  its  own  benefit, 
or  to  appropriate  them  for  the  use  and  benefit  of  pri- 
vate persons  or  corporations,  or  in  any  way  divert  them 
from  the  uses  to  Avhich  they  were  originally  dedicated. — 
We66  V,  DcmopoHs,  95  Ala.  116,  13  South.  289,  21  L. 
R.  A.  62  2  Dillon  on  Munic.  Corp.  §§  575,  650;  15  A. 
&  E.  Ency.  Law  (1st  Ed.)  1064;  17  A.  &  E.  Ency.  Law 
(1st  Ed.)*  417. 

It  is  not  pretended  that  the  city  council  had  any  au- 
thority in  its  character  to  dispose  of  this  street  in  the 
manner  it  did,  or  to  abolish  it,  and  under  the  authorities, 
its  attempt  to  do  so  was  unauthorized  and  void.  This 
is  practically  admitted  in  the  necessity  which  was  sup- 
posed to  exist,  to  have  the  Legislature,  by  the  curative 
act  of  December  10,  1900,  validate  said  unlawful  pro- 
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cedure  on  the  part  of  the  city  council.  Without  this 
enactment,  the  contract  of  the  city  with  these  corpo- 
rations, of  date  Jun  20,  1896  (Exhibit  A  to  the  bill), 
would  fall  of  its  own  weight,  as  being  unauthorized  and 
void ;  and  the  only  question  and  the  one  more  seriously 
argued  by  counsel  on  both  sides,  is,  whether  the  said 
curative  act  of  the  Legislature  is,  for  any  reason,  for 
the  purposes  intended,  void. 

3.  The  act  of  the  Legislature  of  December  10,  1900, 
referred  to  herein  as  the  curative  act,  the  title  to  which 
we  have  hereinbefore  set  out,  provides — following  the 
caption — "that  all  grants,  rights,  privileges,  and  fran- 
chise?, which  the  city  Council  of  Montgomery  has  here- 
tofore granted,  or  attempted  to  grant  (italics  ours)  to 
any  railroad  company,  and  which  have  been  accepted 
and  utilized  for  railroad  purposes,  be  and  the  same  are 
hereby  legalized,  ratified  and  confirmed."  If  the  con- 
tract between  the  city  and  these  corporations,  of  date 
June  20,  1900,  made  the  grants,  rights,  privileges,  and 
franchises,  or  attempted  to  make  such,  it  is  difficult  to 
see  why  it  was  not  referred  to,  and  covered  by,  this 
curative  act.  The  contract  itself,  made  an  exibit  to  the 
bill,  provides,  "that  said  buildings,  underpass  and  en- 
closures may  be  constructed  as  herein  provided  for, 
and  that  Jloulton  street  and  Lee  street  shall  terminate 
at  the  points. where  the  same  now  intersect  with  the 
property  of  the  Mobile  &  Montgomery  Railway  Compa- 
ny, and  that  the  parts  of  said  streets  extending  beyond 
where  the  same  so  intersect  said  property,  shall  be  dis- 
continued and  abolished  as  streets,  or  any  part  thereof,*^ 
etc.  This  covered  Lee  street,  in  which  the  depot  sought 
to  be  removed  is  located. 

It  Avill  not,  and  cannot,  be  denied,  that  the  Legislature 
had  the  power  in  the  beginning,  to  allow  the  city  coun- 
cil to  do  all  that  it  attempted  to  do  in  its  contract  with 
these  corporations. 
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In  Mobile  &  Montgomery  Railway  Co.  v.  A.  M.  Rail- 
way Co.,  116  Ala.  66,  23  South.  60,  it  is  said :  "It  seems 
to  be  well  settled,  that  the  Legislature  has  the  power, 
generally,  to  vacate  a  street  in  a  city,  and  may  delegate 
this  power  to  the  municipal  authorities,  Eliott  on  Roads 
&  Streets,  663,  and  authorities  cited." 

Mr.  Dillon,  on  the  same  subject,  says:  "The  Legisla- 
ture has  power  to  determine  when  and  where  streets 
shall  be  constructed,  their  width  and  mode  of  improve- 
ment, and  its  action  thereon  cannot  be  reviewed  by  the 
courts,"  and  further,  "And  it  may  be  here  observed,  that 
whatever  the  Legislature  may  authorize  to  be  done  is 
of  course  lawful,  and  of  such  acts,  done  pursuant  to  the 
authority  given,  it  cannot  be  predicated  that  they  are 
nuisances;  if  they  were  such  without,  they  cease  to  be 
nuisances  when  having  the  sanction  of  a  valid  statute. 
As  respects  the  public  or  municipalities,  there  is  no  limit 
upon  the  power  of  the  Legislature  as  to  the  uses  to  which 
streets  may  be  devoted." — 2  Dillion  on  Munic.  Corp. 
(3d  Ed.)  656,  657. 

What  the  Legislature  may  lawfully  do  in  the  first 
instance,  it  may  ratify  after  the  thing  has  been  done, 
if  no  contract  or  property  rights  are  involved. — Love- 
joy  V.  Beeson,  121  Ala.  605,  25  South.  599. 

The  act  of  1900,  as  has  been  before  state,  purported 
to  validate,  and  did  validate,  "all  grants,  rights,  privi- 
leges, and  franchises,  which  the  city  council  of  Mont- 
gomery has  heretofore  granted  (if  valid)  or  attempted  to 
grant  (if  invalid)  to  any  railroad  company,  which  have 
been  accepted  and  utilized  for  railroad  purposes."  Con- 
ceding that  the  contract  ordinance  was  invalid,  it  was 
certainly  an  attempt  to  confer  the  rights  and  privileges 
referred  to  in  it.  As  was  well  said  by  counsel  for  de- 
fendants in  argument :  "After  every  refinement  of  rea- 
son has  been  exhausted,  it  will  be  impossible,  it  seems 
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to  US,  for  any  one  to  read  the  act  approved  December 
10,  1900,  in  connection  with  the  contract  ordinance  ap- 
proved June  20,  1896,  and  fail  to  see  that  the  Legisla- 
ture intended  to  ratify,  lej^alize  and  confirm  the  right 
of  appellees  to  occupy  and  use  a  portion  of  Lee  street, 
for  depot  purposes.  The  learned  judge  in  the  court  be- 
low took  this  view,  and  we  think  this  court  can  reach 
no  other  conclusion. 

i.  But  it  is  said  and  urged,  that  the  Legislature  can- 
not legalize  a  void  act,  and  that  the  contract  ordinance 
being  void  for  lack  of  power  in  the  municipality  to  en- 
ter into  it,  the  act  of  the  Legislature  of  1900  is  without 
force. 

In  8  Cyc.  1024,  supported  apparently  by  a  great  many 
adjudged  cases,  it  is  said:  "A  statute  is  valid  which 
ratifies  the  action  of  a  municipality  or  its  officers  (which 
action  is  void  because  informal  or  in  excess  of  powers) 
in  doing  some  act,  making  some  contract,  contracting 
pome  debt,  or  making  some  conveyance,  provided  the 
Legislature  could  originally  have  conferred  such  power 
or  have  dispensed  with  such  formality." — Cooley  on 
Taxation,  229;  Grim  v.  School  District,  57  Pa.  433,  98 
Am.  Dec.  237. 

In  the  case  of  State  of  Pennsylvania  v.  Wheeling 
Bridge  Co,,  13  How.  518, 14  L.  Ed.  249,  s.  c.  18  How.  421 
15  L.  Ed.  435,  the  bridge  constructed  over  the  Ohio 
river,  a  public,  navigable  stream,  Avas  by  the  Supreme 
Court  of  the  United  States  held  to  be  both  a  public  and 
private  nuisance,  and  by  decree  it  was  ordered  to  be 
abated  and  removed.  Subsequently,  an  act  of  Congress 
was  passed,  to  render  lawful  the  maintenance  of  the 
bridge  in  its  then  condition.  The  Legislature  of  Vir- 
ginia conferred  full  authority  to  erect  and  maintain  the 
bridge,  subject  to  the  power  of  Congress  to  regulate  the 
navigation  of  the  river.    The  same  case,  after  the  passage 
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of  the  act  of  Congress  legalizing  it,  again  went  before 
the  Supreme  Court,  and  the  court  held,  that  whereas  the 
construction  and  maintenance  of  the  bridge,  before  the 
passage  of  the  act  of  Congress,  was  unlawful  and  a  pub- 
lic nuisance  (and  therefore  void),  it  could  not,  after 
that,  be  abated,  but  might  be  maintained. — Allison  v. 
Corker,  67  N.  J.  Law,  600,  52  Atl.  362,  60  L.  E.  A.  564; 
Perry  v.  N.  0.  d  M.  R.  Co.,  55  Ala.  418,  28  Am.  Rep. 
740;  1  DilUon  on  Mun.  Corp.  (3d  Ed.)   ;  79,  and  notes. 

Our  own  decisions  are  apparently  to  the  same  effect." 
— Lockhart  v.  Troy^  48  Ala.  579;  Lovejoy  v,  Beesoti, 
supra;  Hewlett  v.  Camp,  115  Ala.  499,  502,  22  South, 
137. 

5.  But  counsel  for  the  state  contend,  that  the  cura- 
tive act  is  unconstitutional,  on  the  <i^round  that  it  con- 
tains more  than  one  subject. 

"The  Constitution  requires  that  only  one  subject 
should  be  embraced  (in  an  act),  and  that  should  be  de- 
scribed in  the  title.  'Subject'  is  a  very  indefinite  word. 
A  phrase  may  state  the  subject  in  a  very  general  or  in- 
definite manner,  or  with  minute  particularity.  The  sub- 
ject of  laws  with  such  titles  as  the  following :  "To  adopt 
a  penal  code,"  "To  adopt  the  common  law  of  England 
in  part,"  "To  adopt  a  code  of  laws,"  "To  ratify  the  by- 
laws of  a  coi*poration" — would  be  expressed  in  a  very 
general  way,  and  very  little  knowledge  of  the  specific 
provisions  of  the  laws  could  be  gleamed  from  the  title; 
yet  it  would  nevertheless  be  true  that  the  subject  was 
described  in  the  title." — IJx  parte  Pollard^  40  Ala.  98. 

A  special  statute  which  prohibited  the  sale  of  spiritu- 
ous liquors  within  a  specified  distance  of  two  churches 
in  different  counties,  is  not  violative  of  the  provisions 
of  the  Constitution  against  each  law  containing  but 
one  subject  The  subject  of  the  act  was  declared  to  be 
single  and  related  only  to  retailing  spirituous,  vinous 
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or  malt  liquors,  and  that  the  clause  of  the  Constitution 
is  not  violated  by  any  legislative  act  having  various  de- 
tails pertinent  and  germane  to  the  general  subject. — 
Block  V,  State,  66  Ala.  495;  Tatum  v.  State,  82  Ala.  5, 
2  South.  531 ;  Hare  v,  Kennerdy,  83  Ala.  608,  3  South. 
683. 

The  title  of  an  act  may  be  very  general — as  was  said 
in  Ballentyne  v,  Wickershamy  75  Ala.  536 — and  need  not 
specify  every  clause  in  the  statute.  Sufficient  if  they  are 
all  referable  and  cognate  to  the  subject  expressed. 
When  the  subject  is  expressed  in  general  terms,  every- 
thing necessary  to  make  a  complete  enactment  in  re- 
gard to  it,  or  which  results  as  a  complement  to  the 
thought  contain  in  the  general  expression,  is  included 
in  and  authorized  by  it. — Bell  v.  State,  115  Ala.  89,  22 
S^uth.  453;  Lockhart  v.  Troy,  48  Ala.  584. 

^'The  degree  of  particularity  which  must  be  used  in 
the  title  rests  in  legislative  discretion,  and  is  not  defin- 
ed by  the  Constitution.  There  are  many  cases  where 
the  subject  might  with  great  propriety  be  more  specifi- 
cally stated,  yet  the  generality  of  the  title  will  not  be 
fatal  to  the  act,  if  by  fair  intendment  it  can  be  connected 
with  iV— State  v.  Town  of  Union,  33  N.  J.  Law,  350 ; 
Sheppard  v.  Dotvling,  127  Ala.  1,  28  South.  791,  85  Am. 
St.  Rep.  68;  State  v\  Street,  117  Ala.  203,  23  South.  807. 

Nothing  more  need  be  said  to  rebut  the  contention 
of  appellant's  counsel  on  this  question.  It  cannot  be 
sustained.  Finding  no  error  below,  the  judgment  of  the 
city  court  must  be  affirmed. 

Affirmed. 

Simpson^  Denson^  Anderson^  and  McClellan^  JJ., 
concur.     TYi>ON,  C.  J.,  and  Dowdell,  J.,  not  setting. 
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On  Rehearing. 

DENSON  and  McCLELLAN,  JJ.,  while  concurring 
in  the  conclusion  reached  in  the  opinion  of  Justice  HAR- 
ALSON, do  not  commit  themselves  to  the  breadth  of 
the  statements  made  therein,  since  the  bill — exhibited 
by  the  state,  on  relation  of  the  Attorney  General — is 
directed  to  the  removal  of  an  obstruction  from  an  alleg- 
ed public  highway,  and  does  not  necessarily  involve  the 
determination  of  the  constitutionality  of  the  act  of  De- 
cember 10,  1900,  in  respect  of  the  taking,  injury,  or  de- 
struction of  private  property  within  the  protection  of 
section  7,  art.  14,  of  the  Constitution  of  1875. 

ANDERSON,  J. — While  I  concur  in  the  conclusion 
reached  in  this  case,  I  do  not  wish  to  indorse  all  that  is 
said  in  the  opinion.  The  Legislature  had  the  right  to 
authorize  the  city  to  vacate  the  street,  but  not  to  author- 
ize it  to  convey  or  license  the  use  thereof  for  the  purposes 
indicated  in  the  ordinance,  unless  the  city  owed  the  fee. 
If  the  city  merely  enjoyed  the  easement,  and  did  not  own 
the  fee,  it  could  only  surrender  its  easement,  by  vacating 
said  street,  under  the  authority  of  the  Legislature,  and 
this  would,  of  course,  be  subject  to  the  right  of  the  abut=^ 
ting  owners,  under  section  235  of  the  Constitution  of 
1901  (section  7  of  Constitution  of  1875). — Albes  «;. 
Southern  Railway  C\,  153  Ala.  523,  45  South.  234. 
Therefore,  in  the  absence  of  ownership  of  the  fee  by  the 
city,  it  could  only  be  authorized  to  vacate  the  street, 
which  was  all  that  its  said  ordinance  amounted  to  and 
all  that  the  curative  act  could  ratify.  I  think,  however, 
that  what  the  city  did,  notwithstanding  more  was  at- 
tempted, amounted  to  a  vacation,  and  that  it  was  ger- 
mane to  the  subject  as  expressed  in  the  title  of  the  act 
and  dealt  with  in  the  body,  and  that  said  act  operated  as 
a  ratification  of  said  vacation. 
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Exchange  National  Bank  of  Montgom- 
ery, et  al.  V.  Stewart,  Trustee. 

Bill  to  Avoid  Fraudulent  Transfer ^ 
(Decided  Jan.  21.  1909.  48  South.  487.) 

1.  Fraudulent  Conveyances;  Remedy  at  Lat^?.— The  fact  that  a 
creditor  may  be  entitled  to  an  action  at  law  for  money  received  does 
not  deprive  him  of  his  right  to  a  bill  to  set  aside  an  alleged  fraudu- 
lent transfer  of  property  by  an  insolvent  debtor. 

2.  Same;  Property  Which  May  he  Subjected, — Money  being  leviable 
property  may  be  reached  by  a  creditor's  suit,  when  fraudulently  dis- 
posed of  by  an  insolvent  corporation ;  so  may  the  proceeds  of  checks 
paid  from  the  assets  of  an  insolvent  debtor. 

3.  Same;  Pleading;  Complaint, — ^Averments  in  a  creditor's  bill  that 
payments,  which  are  sought  to  be  set  aside,  were  made  with  the  in- 
tent to  hinder,  delay  and  defraud  creditors,  and  were  without  con- 
sideration, are  sufficient  as  to  want  of  consideration  for  the  payments 
alleged  to  have  been  fraudulently  conveyed. 

4.  Bankruptcy;  Avoidance  by  Trustee:  Fraudulent  Transfer. — A 
trustee  in  bankruptcy  of  an  insolvent  debtor  may  maintain  a  bill  to 
set  aside  an  alleged  fraudulent  transfer  of  property  by  the  insolvent 
debtor. 

5.  Executions ;  Property  Subject;  Money. — Money  is  property  sul>- 
3ect  to  levy  of  execution. 

6.  Equity;  Pleading;  MultifariouHucss. — ^The  fact  that  a  creditor's 
bill  joins  two  or  more  defendants  gilleged  to  be  fraudulent  grantees 
in  dilTeront  transactions,  in  an  effort  to  set  aside  fraudulent  trans- 
fei-s  of  property,  does  not  render  it  demurrable  for  multifariousness 
or  misjoinder  of  defendants. 

Appeal  from  Montgomery  City  court. 

TToard  before  Hon.  A.  D.  Sayre. 

Action  by  Mose  W.  Stewart,  trustee  in  bankruptcy, 
against  the  Exchange  National  Bank  of  Montgomery 
and  the  Union  Bank  &  Trust  Company.  From  a  judg- 
ment overruling  demurrers  to  the  bill,  defendants  ap- 
peal.   AflBrmed. 

The  bill  alleges:  That  the  Conecuh  Pine  Lumber  & 
Manufacturing  Company  was  a  corporation  under  the 
laws  of   Alabama,  and  on  the  4th  of  June,  1907,  it  was 


Digiti 


ized  by  Google 


158.]  OF  ALABAMA.  219 

[Exchange  National  Bank  of  Montgomery,  et  al.  v.  Stewart,  Trustee.] 

adjudged  to  be  a  bankrupt,  and  the  complainant  was  ap- 
pointed the  trustee  on  the  24th  day  of  June,  1907,  and 
qualified  as  such  on  June  25th ;  that  the  Exchange  Na- 
tional Bank  of  Montgomery  is  a  corporation  organized 
under  the  national  banking  laws,  and  is  engaged  in  the 
business  of  banking  in  the  city  of  Moontgomery,  and  the 
Union  Bank  &  Trust  Company  is  a  corporation  organ- 
ized under  the  laws  of  Alabama,  and  has  been  engaged 
in  the  business  in  Montgomery,  Ala. ;  that  on  or  prior 
to  June  30,  1906,  and  on  March  1,  1907,  respectively, 
the  Conecuh  Pine  Lumber  &  Manufacturing  Company 
was  engaged  in  business  in  the  city  of  Montgomery,  and 
on  the  dates  last  above  mentioned  was  indebted 
to  the  Fourth  National  Bank  of  Montgomery  in  a  large 
sum,  towit,  $10,000  or  more,  which  indebtedness  had 
been  continuously  in  existence  since  and  prior  to  June 
30,  1906;  that  the  Conecuh  Pine  Lumber  &  Manufactur- 
ing Company  was  also  indebted  to  numerous  and  divers 
other  persons  on  said  dates ;  and  that  a  large  portion  of 
said  indebtedness  is  still  due  and  unpaid.  It  is  further 
shown  on  information  and  belief  that  on  June  30,  1906, 
Thomas  W.  Tebb  and  K.  N.  Chestnutt  executed  and  de- 
livered to  said  Union  Bank  &  Trust  Company  a  note  for 
17,000  dated  June  30,  1906,  and  payable  December  30, 
1906,  which  note  is  attached  as  an  exhibit  to  the  bill.  It 
is  further  averred  on  information  and  belief  that  the 
note  is  secured  by  330  shares  of  the  capital  stock  of  the 
Conecuh  Pine  Lumber  &  Manufacturing  Company,  of 
the  par  value  of  $25,  and  issued  to  Thomas  W.  Tebb  and 
placed  by  him  with  said  Union  Bank  &  Trust  Company 
as  collateral  security  for  said  note,  and  that  said  note, 
with  the  collateral  security,  was  transferred  to  the  Ex- 
change National  Bank  for  a  consideration  unknown  to 
orator.  It  is  further  averred  on  information  and  belief 
that  said  Conecuh  Pine  Lumber  &  Manufacturing  Com- 
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pany  had  an  account  with  the  Union  Bank  &  Trust 
Company,  and  that  they  delivered  to  the  Union  Bank  & 
Trust  Company  a  check  for  |280  (check  is  made  ex- 
hibit to  the  bill),  and  that  the  amount  of  said  check 
was  appropriated  by  said  Union  Bank  &  Trust  Company 
under  some  arrangement,  express  or  implied,  between 
said  Union  Bank  &  Trust  Company  and  the  Conecuh 
Pine  Lumber  &  Manufacturing  Company,  or  its  officer 
or  officers,  agent  or  agents,  and  was  applied  in  payment 
of  the  interest  for  a  period  of  six  months  on  the  $7,000 
note  signed  by  Tebb  and  Chestnut,  and  the  amount  of 
said  check  charged  by  said  Union  Bank  &  Trust  Compa- 
ny to  the  account  of  said  Conecuh  Pine  Lumber  &  Man- 
ufacturing Company,  without  any  adequate,  legal,  or 
valid  consideration  of  said  Conecuh  Pine  Lumber  &  Man- 
ufacturing Company  from  any  person  or  corporation  for 
the  amount  of  said  check,  and  that  when  the  said  Union 
Bank  &  Trust  Company  marked  said  check  paid,  and  ap- 
plied the  amount  thereof  to  the  payment  of  the  interest 
on  said  note  of  Tebb  and  Chestnutt,  and  charged  the 
same  to  the  account  of  the  Conecuh  Pine  Lumber  &  Man- 
ufacturing Company,  it  knew  that  said  money  was  being 
appropriated  out  of  the  assets  of  said  Conecuh  Pine 
Lumber  &  Manufacturing  Company  on  the  debt  of  Tebb 
and  Chestnutt  for  and  on  which  said  Conecuh  Pine  Lum- 
ber &  ISfanufacturing  Company  was  in  no  manner  legal- 
ly liable. 

It  is  further  averred  on  information  and  belief  that 
prior  to  June  30, 1906,  said  Union  Bank  &  Trust  Compa- 
ny held  a  note  signed  by  said  Tebb  and  Chestnutt,  or 
on  which  they  were  each  liable  in  the  sum  of  |8,000,  and 
that  prior  to  June  30,  1906,  payments  were  made  on 
such  notes  or  debts  at  divers  times  out  of  the  money  or 
assets  of  said  Conecuh  Pine  Lumber  &  Manufacturing 
Company,    on    the    debt    of    said    Tebb    and    Chest- 
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nutt  aggregating  the  sum  of  $2,000,  and  that  at 
the  time  said  payments  were  made,  out  of  the  as- 
sets of  said  Conecuh  Pine  Lumber  &  Manufac- 
turing Company,  said  Union  Bank  &  Trust  Company 
knew  that  said  payments  were  made  out  of  the  assets  of 
the  lumber  company,  and  that  said  payments  were  ille- 
gal and  fraudulent  as  against  the  rights  of  the  creditors 
of  the  lumber  company.  It  is  averred  that  complainant 
is  not  advised  as  to  the  date  of  the  payments,  except 
that  they  were  made  during  the  years  1905  and  1906, 
and  he  avers  that  there  was  no  legal,  adequate,  or  valu- 
able consideration  to  said  Conecuh  Pine  Lumber  & 
Manufacturing  Company  for  such  payments  or  either  of 
them  so  made  to  the  Union  Bank  &  Trust  Company  on 
the  debt  of  said  Tebb  and  Chestnutt,  and  that  such  pay- 
ments were  fraudulent  as  against  the  rights  of  the 
Fourth  National  Bank  of  Montgomery  and  other  credi- 
tors of  said  Conecuh  P.  L.  &  M.  Co.,  holding  debts 
ai;ainst  it,  at  the  time  said  payments  were  ma(?H. 
It  is  further  averred  on  information  and  belief  that 
on  March  1,  li907,  the  check  of  the  Conecuh  Pine 
Lumber  &  Manufacturing  Company,  for  the  sum  of 
15,096.44,  was  delivered  to  said  Exchange  National 
Bank  of  Montgomery  (this  check  is  made  an  exhibited), 
and  the  the  amount  of  said  check  was  delivered  by  Ex- 
change National  Bank  to  itself,  and  $5,000  of  said 
amount  credited  on  said  note  for  $7,000  made  by  said 
Tebb  and  Chestnutt,  and  the  balance  of  said  check, 
196.44,  applied  to  the  interest  on  said  note  by  said  Ex- 
change National  Bank,  and  that  the  amount  of  the  check 
is  charged  to  the  account  of  said  Conecuh  Pine  Lumber 
&  Manufacturing  Company,  on  the  books  of  said  Ex- 
change National  Bank  of  Montgomery  and  taken  out  of 
the  money  which  said  Conecuh  Pine  Lumber  &  Manufac- 
turing Company  had  on  deposit  with  the  said  Exchange' 
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National  Bank,  and  that  at  the  time  of  the  payment  of 
said  check  and  the  charging  of  it  to  the  account  of  the 
Conecuh  Pine  Lumber  &  Manufacturing  Company,  by 
said  bank,  the  bank  knew  that  said  money  was  being  re- 
ceived and  credited  on  said  note  of  Tebb  and  Chestnutt 
on  which  said  Conecuh  Pine  Lumber  &  Manufacturing 
Company  was  in  no  manner  legally  liable.  It  is  then 
alleged  that  these  transactions  were  separately  and  sev- 
erally made  with  the  intent  to  hinder,  delay,  and  de- 
fraud the  creditors  of  the  said  Conecuh  Pine  Lumber  & 
Manufacturing  Company,  and  without  legal  or  adequate 
valuable  consideration  to  said  Conecuh  Pine  Lumber  & 
Manufacturing  Company;  or  that  said  payments  were 
voluntary  on  the  part  of  said  Conecuh  Pine  Lumber  & 
Manufacturing  Company,  and  without  any  legal,  ade- 
quate, valuable  consideration  to  it,  and  constituted  a 
mere  gift  or  unlawful  disposition  of  its  assets  or  money 
to  that  extent  in  such  manner  that  it  was  and  is  a  fraud 
on  and  against  its  creditors,  and  void  or  voidable  as 
against  the  rights  of  its  creditors.  Then  follows  an 
averment  of  the  different  debts  owing  by  said  company 
with  the  prayer  for  relief.  A  number  of  demurrers  were 
filed  to  the  bill  raising  the  points  decided  in  the 
opinion. 

Fred  8.  Ball^  and  J.  M.  Chilton^  for  appellant.  The 
bill  is  wholly  without  equity.  It  is  not  sought  to  impeach 
the  transaction  by  actual  fraud,  and  the  allegations 
amount  to  nothing  in  the  absence  of  facts  stated  to 
sustain  it. — Smith  v.  Tcague,  119  Ala.  385;  Cumm  v. 
Armstrong^  101  Ala.  692.  The  question  is  one  of  con- 
structive fraud,  and  the  release  by  the  bank  of  a  corres- 
ponding amount  of  a  valid  debt  did  not  put  it  in  the  posi- 
tion of  a  voluntary  donee  of  the  sum. — Bibh  v.  Freeman, 
59  Ala.  612 ;  CroJcer  i\  Shropshire^  59  Ala.  542.  The  bill 
does  not  brinsr  the  case  within  the  influence  of  Hail  d 


Digiti 


ized  by  Google 


1^  J  OF  ALABAMA.  223 

L Exchange  National  Bank  of  Montgomery,  et  al.  v.  Stewart,  Trustee.] 

Farley  v.  Mender  son j  126  Ala.  449.  The  bankrupt  could 
have  recovered  at  law,  and  the  trustee  has  his  same  ti- 
tle.— Bankruptcy  Acts  1898,  sec.  70;  Johnson  v.  Little^ 
141  Ala.  382;  Youngblood  v.  Koungblood^  54  Ala.  486; 
ISmith  V.  Oockrellj  66  Ala.  77.  The  bill  fails  to  allege  with 
sufficient  distinctness  the  absence  of  the  consideration 
moving,  to  say  nothing  of  the  fact  that  it  affirmatively 
shows  a  valuable  consideration  of  detriment  to  the  two 
banks.  Facts  and  not  conclusions  should  have  been 
stated. — Perry  County  v.  It.  R.  Co.,  104  Ala.  138 ;  Bowl- 
ing V,  Vrookj  104  Ala.  132;  Kellar  v,  Burlington,  101 
Ala.  267. 

K.  L.  Harmon^  for  appellee.  The  demurrers  to  the 
bill  were  properly  overruled  on  the  following  authorities. 
—Hall  V.  A.  T.  &  I.  Co,,  143  Ala.  481 ;  Uall  v,  Henderson, 
126  Ala.  449;  Woolf  v.  The  State,  79  Ala.  206;  Bankrupt- 
cy Act  1898,  sec.  70;  Collier  on  Bankruptcy,  935-6;  Sees. 
3739,  3509,  Code  1907;  Sec.  818,  Code  1896.  The  bill  is 
not  subject  to  the  objection  of  multifariousness  or  mis- 
joinder of  parties  defendant. — Hill  Bros,  et  al  v,  Moone, 
104  Ala.  353;  Guyton  v,  Tei^ell,  132  Ala.  66;  5  May- 
field's  Digest,  p.  340,  Section  78;  Henderson  v.  Hall, 
134  Ala.  507 ;  Wirnberly,  et  al,  v,  Montgomery  Fertilizer 
Co.,  132  Ala.  107. 

DOWDELL,  J. — In  its  simple  analysis  the  bill  is  a 
creilitor's  bill  to  set  aside  an  alleged  fraudulent  transfer 
of  the  property  by  an  insolvent  debtor  and  for  an  ac- 
counting, and  as  such  contains  equity. 

It  is  no  objection  to  the  bill  that  the  creditor  may 
have  his  action  at  law  for  money  had  and  received.  The 
bill  is  authorized  under  the  statute. — Code  1907,  §  3739. 

The  bill  is  properly  filed  in  the  name  of  the  trustee 
in  bankruptcy.     As  such  he  stands  in  the  place  of  the 
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creditors,  and  may  recover  in  any  case  where  the  credi- 
tors could  have  recovered. 

Money  is  leviable  property,  and,  when  fraudulently 
disposed  of  by  a  debtor  corporation,  may  be  reached  by 
creditors  by  bill  in  chancery. — Hall  v.  A.  T.  I.  Co.,  143 
Ala.  481,  39  South.  285,  2  L.  K.  A.  (N.  S.)  130. 

Checks  drawn  by  a  debtor  corporation,  which  are  paid 
out  of  its  assets,  are  equivalent  to  money,  and  the  pro- 
ceeds of  the  checks  or  the  money  represented  by  them 
may  be  recovered  as  property  fraudulently  trasferred, 
the  same  as  money. — Hall  &  Farley,  Trustees,  v.  Hender- 
son, 126  Ala.  449,  485,  486,  28  South.  531,  61  L.  K.  A. 
621,  85  Am.  St.  Rep.  53;  Wolife  v.  State,  79  Ala.  206,  58 
Am.  Rep.  590. 

We  think  the  averments  of  the  bill  that  the  payments 
in  question  were  made  "with  the  intent  to  hinder,  de- 
lay, and  defraud  the  creditors  of  said  Conecuh  Pine  Lum- 
ber &  Manufacturing  Company  and  without  legal  and 
adequate  valuable  consideration  to  said  Conecuh  Pine 
Lumber  &  Manufacturing  Company  for  the  same"  are 
sufficient  as  to  want  of  consideration  for  the  said  pay- 
ments in  an  allegation  of  fraudulent  transfer  as  to  credi- 
tors, and  render  the  bill  unobjectionable  to  demurrer  in 
this  respect. 

The  bill,  as  a  creditor's  bill  to  set  a.side  fraudulent 
transfers,  is  not  open  to  the  objection  of  multifarious- 
ness, or  misjoinder  of  defendants,  in  that  it  joins  two  or 
more  defendants  alleged  to  be  fraudulent  grantees  in  dif- 
ferent transfers  and  transactions.  It  has  often  been  de- 
cided by  this  court  that  this  may  be  done. — Hill  Bros,  v. 
Moone,  104  Ala.  353,  16  South.  67;  Guy  ton  v.  Terrell, 
132  Ala.  66,  31  South.  83;  5  Mayfield's  Dig.  p.  340,  §  78; 
Henderson  v.  Hall,  134  Ala.  507,  32  South.  840,  63  L. 
R.  A.  673;  Wimherly  v.  Montgomery  Fertilizer  Co,,  132 
Ala.  107,  31  South.  524. 
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We  find  no  error  in  the  decree  appealed  from,  and  it 
will  be  affirmed. 
Affirmed. 

Simpson,  Anderson  and  Dbnson^  J  J.,  concur. 


Adams  t\  Atklsoii. 

Bill  for  Settlement  of  Partnership, 

(Decided  Dec,  17,  1908.     Rehearing  denied  Jan.  14.  1S)0S). 
48  South.  346.) 

Partnership;  Private  Aoi'ounting  and  Settlement. — In  the  ab- 
sence of  evidence  of  fraud  or  mistake,  or  that  a  part  of  the  firm  bus- 
iness remained  unsettled,  the  fact  that  third  persons  appointed  by 
the  partners  to  make  the  final  settlement  of  the  partnership  affairs 
went  over  the  business  of  the  firm  of  the  co-partner,  adjusted  the  ac- 
counts, paid  the  firm  debts,  assigned  to  one  of  the  partners  all  debts 
due  to  the  firm,  divided  the  goods  and  executed  an  instrument  recit- 
ing such  a  division  and  that  they  had  made  satisfactory  settlement 
of  the  firm  business,  was  conclusive  on  the  other  party,  and  a  com- 
plete answer  to  a  bill  for  a  settlement  of  the  partnership. 

Appeal  from  Barbour  Chancery  Court. 

Heard  before  Hon.  Lucian  D.  Gardner. 

Bill  by  J.  D.  Adams  against  D.  Q.  Adkinson  for  the 
settlement  of  a  partnership.  Decree  for  respondent  and 
complainant  appeals.     Affirmed. 

P.  A.  McDaniel,  and  J.  A.  Adams,  for  appellant.  The 
allegations  of  the  bill  are  admitted  and  no  proof  is  re- 
quired.— Presfridqe  v,  Wallace,  46  South.  970;  Berry 
I  J.  Co.  V,  Garner,  142  Ala.  488;  Grady  v.  Robinson,  28 
Ala.  289;  Moog,  et  ah  v.  Barrow,  icil  Ala.  209.  The 
court  erred  in  refusing  to  grant  relief. — Ala,  G,  L 
Fichool  V,  Reynolds y  143  Ala.  579;  Young  v,  Powell y  87 
M.  O.  128;  Harris  v.  Harris,  132  Ala.  208;  Haynes  v, 
Flhort,  88  Ala.  562:  94  Ala.  116;  66  Ala,  538. 

15—8 
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Peach  &  Thomas^  for  appellee.  Where  partners  who 
are  sui  juris  make  a  dissolution  and  settlement  of  part- 
nership, such  settlement  is  binding  between  them  and 
cannot  be  opened  except  for  fraud,  accident  or  mistake. 
— Harris  r.  Hafris,  132  Ala.  Scheucr  r.  licrringer,  102 
Ala.;  Vcncun  r,  Jones,  27  Ala,;  Shepherd  v,  Smithy  2{\ 
Ala.  752. 

SIMPSON,  J.— The  bill  in  this  case  was  filed  by  the 
appellant  against  the  appellee  for  the  settlement  of  a 
partnership.  The  answer  sets  up  the  defense  that  a  set- 
tlement of  the  partnership  ha<l  been  made,  and  the  only 
reply  of  the  complainant  is  that  said  settlement  was 
merely  a  division  of  the  goods  on  hand  and  did  not  set- 
tle the  partnership  business. 

The  answer  does  not  point  out,  or  designate  particu- 
larly, any  part  of  the  partnership  business  which  is  left 
unsettled,  and  the  evidence  sIjows  that  certain  parties 
were  appointed  by  the  complainant  "to  make  final  settle- 
ment of  the  partnership  affairs;''  that  they  consumed 
eight  days  in  going  over  the  business  with  the  defendant ; 
that  they  reported  from  time  to  time  to  the  complainant ; 
that  they  adjusted  the  accounts  between  the  partners; 
that  they  paid  off  the  debts  of  the  firm ;  that  all  of  the 
debts  due  to  the  firm  were  a.ssigned  to  one  of  the  part- 
ners in  the  settlement,  and  the  goods  were  dividcnl ;  and 
that  they  signed  and  delivereil  the  written  evidence  of 
their  work  in  the  following  words,  to  wit :  "This  is  to 
show  that  R.  W.  Brown  and  A.  B.  Adams  have  this  day 
divided  the  goods  of  the  firm  of  D.  G.  Adkinson  &  J.  M. 
Adams,  factor  for  J.  A.  Adams,  and  made  satisfactory 
settlement  of  the  same." 

We  think  the  chancellor  correctly  decided  that  the  set- 
tlement was  a  settlement  of  the  pamership  bu^Jiness,  and 
that,  there  boinir  no  evidence  of  fraud,  accident,  or  mis- 


Digiti 


ized  by  Google 


l»]  OP  ALABAMA.  227 

[Dayis,  et  al.  v.  Taylor-Jyowensteln  &  Co.  J 

take,  nor  of  any  part  of  the  partnership  business  still 
remaining  unsettled,  the  bill  was  properly  dismissed. — 
Harris  v.  Hwi-ris,  132  Ala.  208,  211,  31  South.  355; 
Schetier-  v.  Berringer,  102  Ala,  216,  220,  14  South.  640; 
Cowan  V.  Jones,  27  Ala.  317,  325;  Desha  d  Sheffield  r. 
Smith,  20  Ala.  752. 

The  decree  of  the  court  is  affirmed. 

Tyson,  (\  J.,  and  Harrison  and  Dbnson,  JJ.,  concur. 


Davis,  et  al.  v.  Taylor-Lo  wen  stein 

&Co- 

mil  to  Foreclose  Mo^^tgage. 

(Derided  Nov.  19.  1908.    47  South.  653.) 

1.  Landlord  and  Tenant;  Leases:  Construction. — Where  the  lease 
conveyed  premises  for  three  yeare  from  the  cutting  of  boxes  on  any 
part  of  the  tract,  the  boxing  to  start  during  the  next  January,  its 
validity  did  not  dei>end  upon  the  starting  of  boxing  at  that  particular 
time,  nor  was  It  forfeited  for  a  failure  to  start  boxing  during  that 
specified  month,  the  boxing  not  being  a  condition  precedent  nor  sub- 
sequent; the  lease  contemplated  that  its  terms  would  expire  three 
years  from  the  last  day  of  January,  whether  boxing  was  started  or 
not. 

2.  Mortgages:  Foreclosure :  Parties. — In  a  suit  to  foreclose  mort- 
gage on  a  leasehold  Interest.  In  which  was  conveyed  other  leasehold 
Interest,  the  lesson^,  the  validity  of  whose  leases  were  not  in  ques- 
tion, were  not  proper  parties. 

l\.  Same:  Wife. — ^A  wife  who  Joins  her  husband  In  a  mortgage  of 
a  leasehold  interest  is  a  necessaiy  party  to  the  foreclosure  proceed- 
ings for  the  purpose  of  cutting  off  her  equity  of  redemption  in  her 
dower  interest,  but  not  a  necessary  party  In  order  to  subject  proper i> 
interest   of   the   husband. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Foreclosure  proceedinirs  by  Taylor,  Tx)wenstein  &  Co., 
against  Lula  ^f.  Davis  and  others.  Decree  for  complain- 
ants, and  respondents  appeal.    Aflfirmed. 
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Bailey  procured  a  lease  for  turpentine  purposes  on 
certain  lands  from  A.  W.  Slaughter,  another  from  J.  H. 
Hunt,  and  the  third  from  Lula  M.  Davis  and  her  hus- 
band. He  mortgaged  this  leasehold  interest,  along  with 
other  things,  to  appellee  to  secure  an  indebtedness.  The 
terms  of  the  Davis  lease  are  sufficiently  set  forth  in  the 
opinion  of  the  court.  The  Davis  lease  was  brought  by 
Mrs.  Davis'  husband  to  the  appellees,  and  the  statement 
>VHS  made  by  him,  at  the  time  that  the  lease  was  ma(l<', 
that  it  was  for  the  purpose  of  enabling  Bailey  to  obtain 
advances  from  appellees,  and  the  lease  was  left  with  ap- 
pellees as  a  part  of  the  security  to  them  for  making  the 
advances,  and  on  this  lease  and  the  other  leases,  which 
had  also  been  left,  together  with  certain  mules,  etc.,  a 
mortgage  was  taken  for  advances  approximating  |2,000 
on  which  payments  had  been  made  amounting  to  fSOO. 
In  December,  1906,  Bailey  was  considerably  behind  in 
making  his  payments,  and  Davis  urged  appellees  to  press 
Bailey  for  payment  under  threat  of  foreclosure.  Nego- 
tiations ensued  whereby  Davis  was  to  take  over  the  in- 
debtedness of  Bailey  to  appellees  and  the  securities  held 
by  appellees,  and  either  to  pay  Bailey's  debt  in  cash  or  to 
carry  out  Bailey's  contract  with  appellees.  Both  having 
failed  to  do  anything,  appellees  sent  men  to  cut  the  box- 
es; but  these  men  were  warned  away  by  ]Mrs.  Davis  and 
no  work  was  done.  The  contemplated  arrangements  be- 
tween Davis  and  appellees  for  the  carrying  out  of  Bai- 
ley's contract  was  carried  on  through  February,  and 
then  abandoned,  whereupon  appellees  filed  a  bill  to  fore- 
close the  mortgage,  and  made  Mrs.  Davis  a  party  there- 
to to  settle  the  question  as  to  whether  or  not  the  Davis 
lease  was  a  subsisting,  valid  lease  and  a  security  under 
the  mortgage.  Neither  Hunt  nor  Slaughter  were  made 
parties. 
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Charles  L.  Bromberg^  for  appellants.  The  lease  by 
its  terms  makes  time  the  essence  of  the  contract,  and  the 
rights  of  the  parties  are  to  be  determined  by  the  contract 
as  made  bv  them. — M,  R,  d  L.  Assn.  v.  Robinson,  65  Ala. 
386;  A  Urn  v,  }futtiaJ  <\  Co.,  101  Ala.  576;  Calderonv. 
Atlas  S.  8.  Co.,  170  U.  S.  280;  U.  S.  v.  Wiltbutger,  18 
r.  S.  5  Wheat,  76;  U.  8.  v.  Hartwell,  73  U.  S.  6  Wall. 
385;  (Yimp  v.  McCormick  C.  Co.,  72  Fed.  366;  Brush  E. 
L.  d  p.  Co.  V.  Montgomery^  114  Ala.  442 ;  1  Greenleaf  on 
Evidence,  Sec.  277;  West  Havep  Water  Co.  v.  Red  field. 
58  Conn.  39 ;  Beach  on  Contracts,  Sections  703  and  714. 
The  lands  being  designated  by  the  government  subdivi- 
sion, these  designations  are  the  ones  that-  prevail  as  to 
the  lands  included  in  the  lease. — Tiedman  on  Real 
Property,  sec.  832;  24  A.  &  E.  Ency.  of  Law,  1006;  Sec. 
64  Cx)de  18S^;  Taylor  V.  Fomhy,  116  Ala.  628.  Mrs.  Davis 
never  claimed  that  land  upon  which  the  actual  boxing 
was  done.  The  answer  discloses  that  Caroline  Bailey  is 
interested  in  the  property  sought  to  be  foreclosed  in  the 
mortgage  by  way  of  homestead  right,  and  without  her 
before  the  court  under  the  pleadings  and  the  evidence, 
the  court  was  not  authorized  to  render  any  final  decree 
whatever. — Marbury  L.  Co.  v.  Posey ,  142  Ala.  394;  Lang- 
ley  V.  Andrewsx  132  Ala.  147;  Wynn  v.  Fitzwater,  44 
S^uth.  97. 

L.  H.  &  E.  W.  Faith,  for  appellee.  Mrs.  Davis  was 
estopped  from  claiming  that  the  lease  was  forfeited. — 
Wingo  v.  Harden,  94  Ala.  184;  Travellers  Ins.  Co.  v. 
Brown,  138  Ala.  529;  Tobias  v.  Morris  d  Co.,  125  Ala. 
515.  Counsel  discuss  other  assignments  of  error,  but 
without  citation  of  authority. 

ANDERSON,  J. — The  lease  recites  that  the  consider- 
ation therein  expressed  was  paid,  and  the  complainants 
had  the  right  to  deal  with  Edmund  Bailey,  as  per  the 
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recitals  of  the  lease  presented  to  them,  and  were  not 
bound  by  any  oral  agi-eements  made  between  the  parties 
thereto,  and  of  which  they  had  no  notice.  Indeed,  coun- 
sel for  appellants  in  etfect  concedes  that  complainants 
are  innocent  purchasers,  provided  the  lease  was  not  in- 
validated by  a  failure  to  commence  boxing  the  trees  dur- 
ing the  month  of  January,  1907.  The  lease,  after  de- 
scribing and  conveying  the  premises,  says: :  '^To  be  used, 
operatcMl,  and  worked  for  the  purpose  of  manufacturing 
rosin  ami  si)irits  of  turjjentine  for  the  full  term  of  three 
ye^rs  from  tlie  <late  of  cutting  the  boxes  on  any  part  of 
describ(Ml  tract.  The  boxing  of  the  timber  to  start  not 
later  than  January  81,  nor  before  January,  1907.''  The 
rcHjuirement  that  tlie  boxing  would  start  during  the 
luonth  of  January  was  a  mere  designation  of  the  time 
for  the  commencement  of  the  lease.  It  did  not  make  the 
validity  of  the  lease  dependent  upon  the  starting  of  box- 
ing, and  was  not  a  condition  precedent;  nor  did  it  pro- 
vide for  a  forfeiture  in  case  of  a  failure  to  start  boxing 
during  the  month  of  January,  11)07,  and  was  not,  ther#^ 
fore,  a  condition  subs(Miuent.  Th(»  lessors  acknowledgeti 
payment  of  the  consideration  and  conveyed  the  premises 
for  a  period  of  throe  years,  beginning  when  the  first 
lH3xing  was  done,  -an^l  the  n^iuirement  that  it  should  be 
started  in  January  merely  meant  that  the  term  would 
expire  three  years  from  the  last  day  of  January,  1907, 
whether  boxing  was  started  or  not.  Tf  the  lesse  failed 
to  start  work  on  the  trees,  he  was  merely  depriving  him- 
self of  the  use  of  same;  but  said  failure  did  not  abrogate 
the  lease. 

The  chancellor  did  not  err  in  overruling  the  demurrer 
for  nonjoinder  of  parties.  Hunt  and  Slaughter 
were  neither  necessary  nor  proper  parties. — Boil- 
ing V,  Pace,  90  Ala.  607,  12  South.  796;  Caro- 
line   Bailey,    having   joined    in    the  conveyance  sou<rht 
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to  be  foreclosed  with  her  husband,  was  a  prop- 
ter party,  iind  waH  a  iKH^essarv  party  in  order  to 
cut  off  her  equity  of  redemption  in  her  dower  inter- 
est; but  she  is  not  a  nec(*«8ary  party  to  a  foreclosure 
suit  in  order  to  subject  the  property  interest  of  the  hus- 
band.—CVoddoeA-  i\  Am.  Mort,  (V>.,88  Ala.  281,  7  South. 
196;  Kimhrell  v.  Rogers^  90  Ala.  339,  7  South.  241. 

The  amended  decree  merely  cured  a  clerical  mispris- 
ion and  made  the  decree  more  favorable  to  the  appellant. 

The  decree  of  the  (*hancery  court  is  affirmed. 

Tyson,  r.  J.,  and  Dowdbll  and  MoCleli^\n,  JJ.,  con- 
cur. 


Weeks  v.  Bynum,  et  al. 

Bill  to  Enjoin  Building  of  Neio  Vourthouae. 
(Decided  Jan.  14,  1900.    48  South.  489.) 

1.  Count 'ten;  County  Boards;  Potcers. — ^The  court  of  county  com- 
missioners has  exclusive  power,  under  sections  131,  133.  Code  1907, 
in  the  matter  of  determining  the  necessity  for  a  new  courthouse, 
and  its  decision  that  the  courthouse  is  unsafe  and  to  erect  a  new 
building  cannot  be  controlled  by  the  courts,  in  the  absence  of  fraud 
or  unfair  dealing. 

2.  Injunctioti;  Dissolution. — Although  the  bill  showH  cau8e  for  iu^ 
junctive  relief,  if  the  sw^orn  answer  denies  all  the  averments  thereof 
upon  which  any  right  to  relief  could  be  predicated,  the  temporary  in- 
junction issued  is  properly  dissolved. 

AppBATi  from  Lamar  Oliancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  C.  M.  Weeks  against  B.  C.  Bynum  and  others. 
From  a  decree  dissolving  a  temporary  injunction,  com- 
plainant appeals.    AlBrmed. 

Bankhead  &  Bankhbad^  for  appellant.  The  act  of 
the  Oammissionep^s  Court  when  infected  with  fraud, 
corruption  or  unfair  dealing,  are  subject  to  the  control 
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of  the  court. — Matkin  v.  Marengo  County^  137  Ala,  155 ; 
This  is  not  a  question  between  complaint  and  respond- 
ent solely,  but  it  is  one  that  involves  the  political  rights 
of  a  majority  of  the  qualified  electors  of  Lamar  county, 
and  should  be  so  dealt  with  here. 

J.  O.  MiLNEE^  Walter  Nesmith,  and  S.  D.  &  J.  B. 
Weakley^  for  appellee.  Public  buildings  of  the  county 
are  within  the  control  of  the  County  Commissioners,  so 
long  as  that  tribunal  prcun^eds  according  to  law. — Sec- 
tions 131,  133  and  3313,  Code  1907.— Fitts  v.  Hulett, 
143  Ala,  374.  Where  a  court  of  County  Commissioners 
acts  within  the  limits  of  its  authority,  and  in  good  faith 
in  letting  a  contract  for  improvement  of  county  prop- 
erty, their  action  cannot  be  assailed. — Ahlricha  v.  Hayes, 
115  Ala.  249;  Talley  p.  Ci.  County  Comm.,  39  South.  167. 
The  injunction  was  properly  dissolved  on  the  coming  in 
of  the  answer,  denying  the  allegation  of  the  bill. — L,  d 
N,  /?.  R,  Co,  V.  Bessemer,  108  Ala.  239 ;  M,  L.  d  W.  P. 
Co,  V.  Citizens  L.  d  P.  Co.,  142  Ala.  463. 

DENSON,  J.— This  bill  is  presented  by  C.  M.  Weeks, 
a  taxpayer  and  resident  citizen  of  Lamar  county,  against 
B.  C.  Bynum,  doing  business  under  the  name  of  Bynum 
Construction  Company,  and  the  members  of  the  court 
of  county  commissioners  of  said  county,  individually  and 
in  their  official  capacity.  The  purpose  of  the  bill  is  to 
enjoin  the  respondents  from  taking  down  the  courthouse 
of  that  county,  and  from  the  erection  of  a  new  one  in 
the  town  of  Vernon.  The  bill  was  presented  to  the  judg^^ 
of  the  law  and  equity  court  of  Walker  county,  who  grant- 
ed a  temporary  injunction.  The  respondents  answered 
under  oath,  and  upon  filing  their  answers  moved  to  dis- 
solve the  injunction  for  want  of  equity  in  the  bill  and 
upon  the  denials  contained  in  their  answers.  This  mo- 
tion was  heard  by  Chancellor  Simpson,  in  vacation,  on 
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the  22d  day  of  July,  1908,  and  a  decree  dissolving  the 
injunction  was  enrolled  July  27,  1908.  From  that  de- 
cree this  appeal  is  taken. 

By  statute  county  buildings  are  to  be  erected  and  kept 
in  order  and  repair  at  the  expense  of  the  county,  under 
the  direction  and  control  of  the  court  of  county  conimis- 
siouers,  and  that  court  is  authorized  lo  make  all  neces- 
sary contracts  for  that  purpose. — Code  1907,  §  131.  Sec- 
tion 133  of  the  Code  makes  it  the  duty  of  the  court  of 
county  commissioners  to  erect  courthouses  and  other 
county  buildings.  This  court  is  committed  to  the  doc- 
trine that  in  all  cases,  in  the  discharge  of  these  statuto- 
ry duties,  the  court  of  county  commissioners  exercises 
a  discretion  which  cannot  be  controlled  by  any  judicial 
tribunal,  in  the  absence  of  fraud,  corruption,  or  unfair 
dealing. — 7  Am.  &  Eng.  Ency.  Law,  996;  Hays  r. 
Ahlrichs,  115  Ala.  239,  22  South.  15;  White  v.  Hewlett, 
143  Ala.  374,  42  South.  78;  Matkin  v.  Marengo  Co.,  137 
Ala.  155,  34  South.  171.  In  the  case  last  cited  the  court 
uses  this  language:  "Under  our  statutes  there  can  be 
no  doubt  of  the  proposition  that  the  court  of  county 
commissioners  has  sole  and  exclusive  power  and  authori- 
ty in  the  matter  of  determining  the  necessity  for  a  new 
court  house  for  the  county  and  having  the  same  erected, 
and  in  these  matters  they  act,  at  least,  in  a  quasi  legis- 
lative capacity,  and  that  their  acts,  when  free  from 
fraud,  corruption,  and  unfair  dealing,  cannot  be  controll- 
ed by  any  other  court."  In  the  case  at  bar  it  appears 
that  the  court  of  county  commissioners  determined  that 
the  courthouse  was  unsafe  and  insuflBcient  as  a  public 
building,  and  in  the  exercise  of  their  authority  in  the 
premises  entered  into  a  contract  with  the  Bynum  Con- 
struction Company  for  the  removal  of  the  old,  and  the 
erection  of  a  new,  courthouse  in  Vernon.  We  concur 
in  the  opinion  of  the  chancellor  that  in  the  bill  there  are 
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no  sufficient  averments  of  fraud,  corruption,  or  unfair 
dealing  on  the  part  of  the  commissiners.  But  even  if 
the  bill  did  show  a  case  for  injunctive  relief,  yet  we  fur- 
ther concur  with  the  chancellor  that,  upon  a  careful 
readin}»:  of  the  sworn  answers  of  the  respondents,  "it 
appears  that  they  fully  deny  all  the  averments  of  the  bill, 
upon  which  any  right  to  the  relief  sought  could  be  predi- 
cated," and  hold  that,  for  this  reason,  the  injunction  was 
properly  dissolved. 

Without  prolonging  tho  discu>sion,  the  count  con- 
cludes that  the  decree  dissolving  the  injunction  must 
be  affirmed. 

Affirmed. 

Habai^on^  Dowdbll,  and  Simpson,  JJ.,  concur. 


Small,  et  al.  v  Hockinsiuith,  et  al. 

Bill  to  Require  Settle inent  of  Estate^  to  Enforce  a  Truest 
mid  to  De^clnre  the  Interest  of  Complainants. 

(OfK-Uled  Deo.  18tli.  1908.     Rehearing  denied  Feb.  5th,  1000. 
48  South.  .541.) 

1.  Contingent  Reniaimlen* ;  Conveyance  of;  Wills. — Where  a  testa- 
tor devised  lands  and  otlier  i)roi)erty  to  one  for  life,  with  remainder 
over  to  two  others,  the  interests  of  the  remainders  to  be  divested  in 
the  event  of  death  without  issue  of  the  remaindermen  pending  the 
life  estate,  sach  divested  Interest  to  pass  to  the  other  surviving. re- 
maindermen, a  conveyance  by  one  of  the  remaindermen  to  the  life 
tenant  of  her  interest  In  the  property  passed  no  title,  since  the  in- 
terest attempted  to  be  conveyed  was  contingent  upon  the  grantee  sur- 
viving the  life  tenant 

2.  Trusts;  OreatUm;  Constructive  Trusts;  Conversion  of  Property. 
— ^Where  the  life  tenant  takes  possession  of  personal  property  and 
invests  It  in  realty,  the  life  tenant  becomes  the  quasi  trustee  for  the 
remaindermen,  as  to  the  sum  Invested,  and  cannot  destroy  their 
rights  in  the  corpus  of  the  trust  estate  not  consumed  in  the  using. 

3.  Trusts;  Following  Trust  Property;  Remaindermen;  Conversion 
by  Life  Tenant. — Where  the  life  tenant  takes  possession  of  the  per- 
sonalty and  invests  It  in  realty,  the  remainderman  can  elect  to  take 
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the  realty  at  its  enhanced  value,  in  lieu  of  the  funds  invested,  pro- 
vided the  rights  of  Innooent  purchasers  for  value  have  not  inter- 
vened. 

4.  Same;  Action  by  livmaindvi'men ;  Limitations  and  Laches. — Since 
the  statute  of  limitations  does  not  apply  to  parties  so  relationed,  ac- 
quiescence by  the  remaindermen  for  the  i)re8crii)tive  period  of  twenty 
years  must  be  shown  to  bar  the  remainderman  from  the  right  to  main- 
tain a  bill  to  enforce  her  election  to  take  the  realty,  where  the  life 
tenant,  who  is  also  Executrix,  has  converted  the  personalty  Into 
realty  without  making  any  settlement  of  tlie  estate,  thus  becoming 
trustee  for  the  remainderman. 

5.  Same;  Laches. — ^The  life  tenant,  utter  converKi(m  of  the  person- 
alty of  the  trust  estate  Into  realty,  and  a  re<*ognltion  of  its  trust 
character,  cannot  assert  that  tiie  remainderman  ac<iuiesced  for  a  long 
l)eriod  of  time,  short  of  twenty  years,  so  as  to  bar  the  remainderman 
from  asserting  the  right  to  take  the  realty  instead  of  the  fund  in- 
vested therein ;  the  life  tenant's  heirs  and  devisees  stand  in  the  same 
{XMSition. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayrb. 

Bill  by  Mary  L.  Hockinsmith  and  others  against  Wil- 
liam H.  Small,  individually  and  as  administrattor  of 
Sarah  M.  Cooner,  deceased,  and  others.  From  a  decree 
overruling  demurrers  to  the  bill  and  adjudging  pleas 
thereto  insuflBcient,  defendants  appeal.    AflBrmed. 

Arrington  &  Hoi'GHTON,  for  appellant.  The  trust 
sought  to  be  established  is  a  constructive  trust. — 3  Pom. 
Eq.  sec.  1049;  Nettles  v,  NettlrHy  Vu  Ala.  599.  Under 
the  allegations  of  the  bill,  the  complainant  has  three 
distinct  remedies.  1st,  to  hold  Mrs.  Cooner  or  her  estate 
liable  as  for  a  conversion.  2nd,  to  follow  the  money  into 
the  land  and  to  assert  a  lien  thereon.  3rd,  a  trust  of  the 
legal  estate  may  be  asserted. — //f>/ir/  r.  King,  117  Ala. 
423,  Demurrer  No.  1,  should  have  l)een  sustained. — 
Winstm  i\  Mitchell,  87  Ala.  395;  Bibh  v.  Hunter.  79 
Ala.  351 ;  Tilford  v.  Torey,  53  Ala.  120.  It  was  the  duty 
of  Mrs.  Cooner,  to  sell  such  of  the  property  as  was  per- 
ishable, and  either  keep  the  proceeds  safely  or  invest  it 
in  permanent  form. — Harrison  v.  Foster,  9  Ala,  955; 
Bartlett  v.  Patton,  5  L.  B.  A.  523 ;  2  Williams  on  Execu- 
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tors,  1257.  The  demurrer  to  the  9th  paragraph  of  the 
bill  should  have  been  sustained — Nettles  v.  Nettles, 
supra;  Henry  v,  Legg,  129  Ala,  619.  An  implied  trust 
is  barred  in  ten  years. — Nettles  v.  Nettles,  supra;  Brack- 
en V,  Nev>man^  121  Ala.  311 ;  Martin  v,  Kelly,  132  Ala. 
201.  The  fact  that  complainant's  estate  was  in  remain- 
der does  not  alter  the  rule. — Bass  v.  Bass,  88  Ala.  408 ; 
Robinson  v,  Pearce,  118  Ala,  273;  Fariss  v.  Stoutz,  78 
Ala.  130. 

GuNTEB  &  GuNTER^  and  C.  p.  McIntyre^  for  appellee. 
The  bill  is  for  specific  property,  and  the  statute  of  non- 
claim  has  no  application. — Smith  v.  Gilliam^  80  Ala. 
296;  Duval  V,  McClosky,  1  Ala.  708;  Locke  v,  Palme7\ 
26  Ala.  312;  Rhodes  v.  Hanna,  66  Ala.  215;  Mahone  v. 
Haddock,  44  Ala.  92.  Trust  money  invested  by  a  life 
tenant  or  other  trustee  may  be  followed  as  long  as  it 
can  be  identified,  and  until  it  passes  into  the  hands  of 
a  bona  fide  purchaser  for  value  without  notice,  and  then 
the  proceeds  of  such  investment  may  be  charged  against 
the  party  making  the  conversion. — Thomas  v.  Herbert, 
61  Ala.  340;  Til  ford  v.  Torrf^t/,  53  Ala.  120;  May  r. 
Leclere,  11  Wall.  217;  National  Bank  v.  Insurance  Co., 
104  U.  S.  70.  The  pleas  are  in  the  alternattive,  and  are. 
therefore,  bad. — Bank  v,  Tyson,  133  Ala.  477 ;  16  Ency, 
P.  &  P.  607. 

McCLELLAN,  J.— E.  H.  Cooner  by  his  last  will 
and  testament  created  in  his  estate  a  life  estate  in  his 
surviving  widow,  and  remainder  in  Mary  L.  Hockin- 
smith  and  Mary  E.  LeSage,  subject  to  divestiture  by 
the  death,  pending  the  life  estate,  of  one  of  such  remain- 
dermen without  issue,  and  the  investiture,  under  that 
condition,  of  the  remainder  in  the  survivor  of  such  re: 
maindermen.  The  life  tenant,  Mrs.  Cooner,  in  1889  be- 
came, it  appears,  the  grantee  of  all  the  interest  of  Mary 
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E.  LeSage,  in  the  estate  of  R.  H.  Cooner.  In  order  that 
any  interest  of  Mary  E.  Le  Sage  should  have  passed  to 
Mrs.  Cooner  by  that  conveyance,  Mary  E.  La  Sage  must 
have  survived  Mra  Cooner,  who  died  in  May,  1906. 
If  Mary  E.  Le  Sagfe  died  without  issue  before  Mrs. 
Cooner  died,  the  remainder  devised  to  her  was  divested, 
and  passed  to  Mrs.  Hockinsmith,  the  original  complain- 
ant; the  conveyance  to  Mrs.  Cooner  being  vain  in  the 
transmission  of  an  interest  or  estate  in  the  property. 
But,  if  Mary  E.  Le  Sage  survived  Mrs.  Cooner,  the  re- 
mainder of  Mary  Le  Sage  became  indefeasible,  and  pass- 
ed to  Mrs.  Cooner,  and  was  devised  by  her  to  the  cross- 
complainant.  As  these  considerations  indicate,  the  con- 
trolling inquiry  is  when  Mary  E.  Le  Sage  died,  if  she 
is  in  fact  dead,  as  the  original  bill  alleges,  which  allega- 
tion is  denied  by  the  cross-bill.  Such  was  the  view  of 
the  court  below,  and  we  aprove  it. 

The  original  bill  proceeds  on  the  idea  that  Mary  E. 
Le  Sage  die<l  without  issue  pending  the  life  estate,  and 
hence  the  conveyance  to  Mrs.  Cooner  carried  no  interest 
or  estate  of  Mary  E.  Le  Sage.  If  so,  the  bill's  theory  that 
Mrs.  Hockinsmith  became  entitled,  as  the  surviver,  to 
the  defeated  remainder  of  Marv^  E.  Le  Sage,  and  the  de- 
vise of  Mrs.  Cooner  to  Russell  Hockinsmith,  the  cross- 
complainant,  was  a  nullity,  and  the  original  complain- 
ant could  follow  the  converted  (by  the  life  tenant) 
substance  of  the  remainder  and  establish  a  trust  there- 
in, must  be  sustained.  The  cross-bill,  predicated  upon 
the  theory  that  the  remainder  of  Mary  E,  Le  Sage 
became  indefeasible  by  her  survival  of  the  life  tenant, 
Mrs.  Cooner,  and  hence  passed  to  Mrs.  Cooner  the  Le 
Sage  remainder,  under  the  conveyance  executed  in  1889 
to  Mrs.  Cooner,  thus  clothing  Mrs.  Cooner  with  the 
estate  deversed  to  Russell  Cooner  Hockinsmith,  the 
cross-complainant,    i^    likewise,    on    those    conditions, 
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sound;  and  we  affirm  that  conclusion  of  the  city  coui't. 

Necessarily,  neither  the  original  nor  cross  bill  is,  on 
its  face,  without  equity,  nor  are  they  subject  to  the  de- 
murrers interposed. 

Prom  the  original  bill  it  appears  that  the  personal 
assets  of  the  estate  of  R.  H.  Cooner  were  taken  in  pos- 
session by  the  life  tenant  as  such  and  that  sIk*  invest^ 
ed  those  assets  in  realty.  We  are  not  prepared  to  hold 
that  a  resulting  trust  in  the  realty  so  purehase<l,  in 
favor  of  the  remaindermen,  was  create<l.  However,  we 
are  clear  to  the  point  that  the  life  tenant  was  at  least 
a  quasi  trustee  for  th(»  remaindermen ;  the  corpus  of 
the  trust  estate  being  the  sum  so  invested. — W  Cyc.  pj). 
fil6,  617,  and  notes  thereon.  The  life  tenant  was  power- 
less to  destroy,  by  any  act  of  hers,  the  rights  of  the 
cestuis  que  trust  to  the  corpus,  not  consumed  in  the 
using,  of  the  trust  estate,  and  the  investment  of  it  in 
realty  clothed  the  remaindermen  with  the  right  to  elect 
to  take  the  realty,  whether  enhanced  in  value  or  not 
since  the  purchase,  in  lieu  of  the  funds  so  invested,  pro- 
vided the  rights  of  innocent  purchasers  for  value  and 
without  notice  have  not  intervene<l. — ^fay  v.  Le  Clair, 
11  Wall.  217,  236,  20  L.  Ed.  50;  1  Perry  on  Trusts,  g 
127;  Thawrs  r.  Hnhrrf,  61  Ala.  :U0,  346;  Tilford  r. 
Torrey,  53  Ala.  120. 

In  the  original  bill,  after  alleging  the  conversion  by 
Mrs.  r*ooner  of  funds  and  assets  of  R.  H.  Oooner  in 
which  f5he  had  a  life  estate  (mly,  which  conversion 
was  accomplished,  it  is  alleged,  by  the  purchase  of  cer- 
tain real  estate,  it  appears  that,  "nowithstanding  the 
deeds  were  so  taken  in  her  (Mrs.  Cooner's)  own  name, 
the  said  Sarah  M.  Tooner  recognized  that  the  said  lands 
so  bought  by  her  with  assets  of  the  said  estate  of  Rus- 
sell IT.  Oooner  were  trust  property  held  under  the  will 
of  the  said  Tooner."    Plea  1,  adjudged  insufficient  below. 
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ayers  that  the  aforeisaid  purchases — "conversions" — were 
accomplished  in  1887,  though  the  deeds  were  not  record- 
ed until  May  17,  1888;  that  complainant  has  acquiesced 
in  the  condition  of  such  title,  and  the  ownership  and 
control  of  such  lands,  up  to  the  filing  of  the  bill  (Feb- 
ruary, 1907).  Wherefore,  it  is  averred,  the  complainant 
is  barred  in  the  premises,  first,  by  the  statute  of  limita- 
tions of  10  years;  second,  by  laches  and  staleness  of  her 
demand.  It  is  alleged  in  the  bill  that  Mrs.  Cooner,  exe- 
cutor of  the  will  of  R.  H.  Cooner,  deceased,  never  made 
any  inventory  of  the  estate  of  B.  H.  Cooner,  deceased, 
nor  had  any  final  settlement  of  her  administration  of 
that  estate,  and  that  at  the  time  of  the  death  of  R.  H. 
Cooner  (1896)  complainant  and  Mary  E.  Le  Sage  were 
young  girls,  without  advice  and  without  any  knowledge' 
of  the  trust  for  them  in  the  hands  of  Sarah  M.  Cooner. 

Bass  i\  BasSy  88  Ala.  408,  7  South.  243,  would  be  a 
decision  in  immediate  point,  but  for  at  least  two  facts, 
absent  in  that  case  and  present  in  this,  viz:  First, 
in  Bass  v,  Bass  it  was  not  averred  that  the  administra- 
trix had  not  made  settlement  of  her  administration,  thus 
warranting,  as  was  held,  the  presumption,  after  more 
than  20  years,  that  such  settlement  had  been  had,  and 
that  the  administratrix  had  been  charged  as  for  a  devas- 
tavit for  the  conversion,  by  investment  of  the  funds  in 
land,  taking  title  in  the  name  of  the  life  tenant  (admin- 
istratrix) in  the  funds  so  converted;  second,  that  there 
was  in  Bass  v,  Bass  no  allegation  of  recognition  of  the 
trust  character,  for  the  benefit  of  the  remaindermen,  in 
which  the  life  tenant  held  the  lands.  These  are,  in  our 
opinion,  factors  qualifying  Bass  v.  Bass  as  authority  on 
the  present  appeal.  A  careful  consideration  of  that  opin- 
ion convinces  that  that  decision  was  controlled  by  those 
factors.  However,  and  notwithstanding  the  observations 
inst  made,  BasM  r.  Basa  does  affirm  as  an  esfsential  basis 
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of  the  conclusion,  that  the  remaindermen  is  not  post- 
poned in  right  to  elect  to  take  lands  bought  with  con- 
verted funds,  in  lieu  of  the  funds,  to  the  falling  in  of  the 
life  estate,  but  that  such  right  accrues  and  is  exercisable 
upon  the  act  of  conversion.  The  foundation  of  the  doc- 
trine restated  as  from  Buss  v.  BaaSy  is  laches — acquies- 
cence, for  the  prescriptive  period  of  20  years  or  more — 
and  not  the  statute  of  limitation.  These  statutes  are 
grounded  upon  a  hostility  of  claim  and  possession  not 
possible  between  patrie«  relationed,  in  estates,  as  these 
parties  were. — Gindrat  r.  Western  Ry,  of  Ala.,  96  Ala. 
162,  11  South.  372,  19  L.  R.  A.  839;  Henry  v.  Legg,  129 
Ala.  619,  30  South.  34,  87  Am.  St.  Rep.  81. 

The  laches  attempted  to  be  asserted  by  plea  1  is  not 
distinguishable  in  principle  from  that  ruled  upon  and 
denied  pleaded  efficacy  in  Honey  i\  Legg,  supra.  As 
seen,  the  original  bill  alleges  that  she  recognized  the 
trust  chara<ter  of  the  purchased  lands  and  held  them  as 
subject,  by  luT  substitution,  to  the  provisions  of  R.  H. 
Cooner's  will.  The  effect  of  such  recognition  would 
clearly  forbid  the  assertion  by  Mrs.  Cooner  herself  of 
the  laches  imputed  by  the  pleader  in  plea  1.  Her  sue- 
(*essors  in  asserted  right  can  enjoy  no  greater  immunity 
than  she  could  have  enjoyed.  In  Uaney  v,  Legg  the  hus- 
band's recognition  of  the  ownership  of  the  land,  notwith- 
standing the  conveyance  was  in  fee  to  him,  was  with  his 
wife,  and  with  reference  to  this  phase  of  the  matter  it 
was  said :  "It  cannot  be  held,  in  the  face  of  this  state- 
ment, when  weighed  in  connection  with  the  relation  that 
existed  between  them,  that  she  was  negligent  in  not  in- 
specting the  record  of  the  conveyance  for  the  purpose  of 
ascertaining  to  whom  it  was  made.  Neither  can  it  be 
held  that  she  omitted  or  neglected  asserting  her  equity 
airainst  him,  believing  as  she  did,  and  as  she  had  a 
riirht  to  do,  that  the  title  was  in  her  or  in  him  as  trustee 
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for  her.  After  lulling  her  into  a  sense  of  security  by 
this  statement,  it  would  be  unconscionable  to  permit 
his  representative  or  heirs  at  law  to  take  advantage  of 
her  inertness  in  the  discovery  of  the  true  state  of  the 
legal  title,  and  to  defeat  her  in  the  assertion  of  her  equi- 
ty within  a  reasonable  time  after  discovering  its  exist- 
ence." 

Here  the  conversion  of  the  funds  clothed  the  remain- 
dermen with  the  right  to  elect  to  claim  the  land  in  lieu 
of  the  money.  The  life  tenant  had  no  power  to  qualify 
or  defeat  that  right.  Mrs.  Cooner's  recognition  of  a 
status  consistent  with  an  exercised  right  of  this  election 
was  an  invitation  to  forbear  such  exercise  by  the  re- 
maindermen, by  appropriate  action  otherwise,  of  the 
election  to  take  the  land  in  lieu  of  the  funds,  if,  indeed, 
the  acquiescence  averred  did  not  effect  to  in  fact  so 
conclude  an  election  by  the  remaindermen  to  that  end. 
To  now  sanction  the  pleaded  laches  as  asserted  by  her 
representative,  heirs  at  law,  or  devisees  would  be  to 
conclude  the  remaindermen  in  consequence  of  an  acqui- 
escence for  a  great  period,  short,  however,  of  20  years, 
plainly  invited  by  an  assurance  on  the  part  of  Mrs. 
Cooner,  and  against  which  assurance  the  representative, 
heirs  at  law,  or  devisees  cannot  prevail  as  upon,  such 
invited  acquiescence. 

In  the  respects  indicated,  plea  1  does  not  answer  the 
bill ;  and  it  was,  accordingly,  properly  ruled  to  be  in- 
sufficient. 

Plea  2  is  directed  to  allegations  stricken  by  amend- 
ment, thus,  in  effect,  eliminating  it. 

The  decree  appealed  from  is  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  Anderson,  JJ.,  con- 
cur. 

10—8 
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Blount  V.  Blount,  et  al. 

Bill  to  Cancel  and  Remove  Deed  as  Cloud  On  Title. 

(Decided  Feb.  5,  1909.  48  South.  581.) 

1.  Witnesses;  Competency;  Transaction  With  Deceased  Person. — 
Under  section  4007,  Code  1907,  a  grantor  suing  the  beirs  of  a  de- 
ceased grantee  to  cancel  a  deed  and  expunge  it  from  the  record,  on 
the  ground  that  he  never  executed  or  acknowledged  the  deed,  may  tes- 
tify that  he  did  not  sign  or  acknowledge  the  same,  unless  it  Is  con- 
clusively shown  or  conceded  that  he  was  a  party  to  the  deed  or 
transaction 4  a  transaction  between  two  i)ersons  Implying  action, 
consent,  or  acquiesence  on  the  part  of  both.. 

2.  Same. — Section  4007,  Code  1907,  does  not  render  witnesses  in- 
competent to  testify  generally,  but  only  incompetent  to  testify  on 
the  subjects  specified ;  so  a  party  to  a  suit  is  not  precluded  from  de- 
nying that  he  ever  had  a  given  transaction  with  the  decedent,  whose 
estate  is  interested  in  the  result  of  the  suit,  and  which  transaction 
is  imputed  to  him  by  the  adverse  party ;  but  where  such  transaction 
is  shown  or  conceded,  a  witness  may  not  give  his  version  of  it,  or  dis- 
pute or  contradict  the  evidence  of  other  witnesses  to  prove  what  the 
transaction  was,  or  the  effect  and  extent  thereof,  unless  called  there- 
to by  the  adverse  party. 

3.  Deeds;  Execution;  Presumption. — The  filing  for  record  of  a 
deed  and  recording  it  nmkes  the  record  or  a  certified  copy  thereof 
presumptive  evidence  of  its  execution,  and  prima  facie  proof,  as  be- 
tween the  parties  thereto,  of  the  recitals  therein;  but  it  is  open  to 
either  party  to  show  that  the  deed  is  void  for  any  sufficient  reason. 

4.  Appeal  and  Error;  Harmless  Error;  Exclusion  of  Evidence. — 
Although  the  chancellor  recites  in  his  opinion  that  the  decree  would 
have  been  the  same  with  the  excluded  evidence  admitted,  yet,  where 
it  affirmatively  api)ears  that  the  chancellor  excluded  evidence  which 
was  clearly  competent  for  the  party  against  whom  the  decree  was 
rendered,  this  court  cannot  say  on  appeal  that  the  error  was  without 
injury.      (Simpson  and  McClellan,  J  J.,  dissent.) 

Appeal  from  (ladsden  City  Court. 

Heard  before  Hon.  John  H.  Disque. 

Bill  by  Joseph  G.  Blount  against  Lily  T.  Blount  and 
others  to  cancel  and  remove  a  deed  as  cloud  on  title. 
From  a  judgment  for  defendant  complainant  appeals. 
Reversed  and  remanded. 

The  facts  made  by  the  case  are  that  Gus  Blount,  the 
husband  of  Lily  Blount  and  the  father  of  the  other  re- 
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spondents,  filed  for  record  and  had  recorded  in  the  pro- 
bate oflSce  of  Etowah  county  a  deed  to  himself  from 
Joseph  G.  Blount,  conveying  a  lot  of  land  to  said  Gus 
Blount,  reserving  a  life  interest  in  Joseph  G.  Blount. 
Gus  Blount  died,  and  Joseph  G.  Blount  filed  this  bill 
to  cancel  said  deed  and  expunge  it  from  the  record, 
alleging  that  he  never  executed  such  a  deed  or  acknowi 
edged  the  same.  The  deed  appeared  to  be  acknowledged ; 
but  the  officer  before  whom  the  acknowledgment  was 
alleged  to  have  been  taken  was  also  dead.  The  chancel- 
lor declined  to  permit  Joseph  G.  Blount  to  testify  that 
he  had  no  such  transaction  with  his  son,  Gus  Blount, 
and  that  he  never  executed  or  acknowledged  the  deed, 
on  the  theory  that  it  was  a  transaction  with  a  deceased 
person  aflfecfting  his  estate,  and  he  denied  the  relief 
prayed. 

Knox^  Acker  &  Biackmon,  for  appellant.  There  was 
no  transaction. — Gamble  ?;.  Whitehead ^  94  Ala.  235; 
Murphy  v,  Hmdman,  37  Kan.  268;  S*.  (\  68  Kan.  164; 
Andrews  v.  Hunt,  7  Mackey,  311 ;  Pillard  r,  Dunn,  108 
Mich.  301;  Saratoga  Bank  v,  Leaeh,  37  Hun.  336;  Evans 
V.  Ellis,  22  Hun.  460;  Wadsworth  v,  Heermans,  85  N.  Y. 
639;  Eagan  v,  Powell,  4  N.  Y.  Supp.  592;  Yvem  v, 
Scheeran^  104  N.  W.  135;  Adams,  et  al.  v,  Sanger,  77 
S.  W.  254;  Brmcn  v,  Moore,  26  S.  C.  160;  Griwn  i\  Earl, 
34  S.  C.  246;  Payne  v.  Long,  131  Ala.  348;  Colfax  v, 
Colfax,  32  N.  J.  E.  407.  There  being  no  transaction 
the  prohibition  of  the  statute  invoked  does  not  apply, 
and  the  court  erre<l  in  refusing  to  admit  Blount's  testi- 
mony that  he  never  executed  any  deed  to  his  son,  and  in 
fact  did  not  execute  the  deed  in  que-^tion. — Miller  v. 
Cannon,  84  Ala.  59;  Tisdale  i\  Maxwell,  58  Ala.  40; 
MeCreary  v.  Rash,  60  Ala.  374;  A,  Q.  L.  Ins.  Co.  v. 
Sledge,  62  Ala.  566;  Boykin  v.  Smith,  65  Ala.  294;  Kil- 
len  V.  Lyde,  65  Ala.  505;  Dismukes  v.  Tolson,  67  Ala. 
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S8Q;Wood  v.  Brewer,  73  Ala.  259;  Goodlett  v.  Kelly, 
74  Ala.  213;  Payne  v,  Long^  supra;  Moffatt  v.  U.  S., 
112  U.  S.  24. 

DoRTCii,  Martin  &  Allen,  and  Boykin  &  Brindley, 
for  appellee.  Counsel  discuss  the  right  of  the  adminis- 
trator of  Gus  Blount,  deceased,  to  intervene  and  de- 
fend, and  cite  in  support  of  his  right  to  intervene. — 
Ex  parte  Printup,  87  Ala.  149 ;  Leatherwood  v.  Sullivan, 
81  Ala.  486;  51  Fed.  480;  24  U.  S.  322.  Joseph  Blount, 
the  maker  of  the  deed  is  not  competent  to  testify  as 
the  other  party  to  the  deed  was  dead,  and  his  estate 
was  involved  in  the  transaction. — Section  1794,  Code 
1896.—  Ware  v.  Burch,  42  South.  5Q2;  Miller  v.  Cannon^ 
84  Ala.  59 ;  72  la.  656 ;  111  la.  538 ;  40  Kan.  356;  106  Ky. 
278;  88  Md.  182;  35  Hun.  198;  61  Ga.  419. 

MAYFIELD,  J. — The  serious  question  involved  in 
this  appeal  is  this:  There  is  found  on  the  records  of 
the  probate  office — which  i?  by  law  made  the  registry  of 
deeds — a  record  of  what  purports  on  its  face  to  be  a 
deed  by  A.  to  B.  This  record  on  its  face  shows  the 
deed  to  have  been  properly  signed  by  A.,  attested  by  C, 
and  acknowledged  by  A.,  before  a  notary,  E.,  and  filed 
in  the  probate  office  for  record  four  days  after  it  pur- 
ported to  have  been  executed.  That  w^hich  purported 
to  be  the  original  deed  is  lost,  and  the  grantee  is  dead. 
In  a  suit  between  the  alleged  grantor  and  the  heirs,  dis- 
tributees, and  personal  representatives  of  B.,  can  A., 
as  a  witness  for  himself,  deny  that  he  signed  this  deed, 
or  that  he  acknowledged  that  he  signed  it,  before  E., 
the  notary?  In  such  case  the  irrantor  is  clearly  a  compe- 
tent witness,  unless  he  and  this  evidence  fall  within  the 
exception  of  section  4007  (1794)  of  the  Code  of  1907, 
which  exception  reads  as  follows : 
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"4007.  Competency  of  Parties  as  AflFected  by  Interest 
— In  civil  suits  and  proceedings,  there  must  be  no  ex- 
clusion of  any  witness  because  he  is  a  party,  or  inter- 
ested in  the  issue  tried,  except  that  no  person  having 
a  pecuniary  interest  in  the  result  of  the  suit  or  proceed- 
ing shall  be  allowed  to  testify  against  the  party  to  whom 
his  interest  is  opposed,  as  to  any  transaction  with,  or 
statement  by,  the  deceased  person  whose  estate  is. inter- 
ested in  the  result  of  the  suit  or  proceeding,"  etc. 

If  the  proposed  evidence  relates  to  *'a  transaction 
with  or  statement  by"  B.,  then  it  is  clearly  not  admissi- 
ble. If  the  evidence  does  not  relate  to  any  such  trans- 
action or  conversation  with  B.,  then  it  is  admissible. 
So  the  question  must  be  determined  by  the  fact  whether 
or  not  the  denial  by  the  grantor  of  the  execution  of  a 
deed  necessarily  involves  a  transaction  with  the  grantee. 
The  writer  is  of  the  opinion  that  it  does  not.  It  may  or 
it  may  not,  depending  upon  the  particular  circumstances 
of  the  case.  The  grantor  may  make  a  deed  to  the  grantee 
without  the  knowledge  or  consent  of  the  grantee,  and 
against  his  will.  The  grantor  to  a  deed  is  a  necessary 
party  to  its  execution,  but  the  grantee  is  not.  The  gran- 
tee, therefore,  cannot,  without  the  aid  or  consent  of  the 
grantor,  make  him  a  party  to  a  transaction  involving  the 
execution  of  a  deed.  If  the  grantee  should  forge  the 
name  of  the  grantor  to  the  deed,  and  forge  the  attesta- 
tion and  acknowledgment  thereto,  he  cannot  make  it  a 
transaction  with  the  grantor  by  filing  it  for  record  and 
having  it  recorded  without  the  knowledge  and  consent 
of  the  grantor.  Nor  would  the  fact  that  such  a  deed  was 
thus  executed  and  recorded  by  third  parties,  with  or 
without  the  consent  of  the  grantee,  make  it  a  transac- 
tion with  the  purported  grantor.  A  transaction  between 
two  parties  necessarily  implies  action,  consent,  knowl- 
edge,  or  acquiescence  on  the  part  of  both.     Hence,  if 
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a  grantor  never  in  truth  and  in  fact  executed  or  attempt- 
ed to  execute  an  alleged  deed  to  a  given  grantee,  he  is 
not  and  cannot  be  a  party  to  the  transaction,  which  on 
its  face  purports  to  be  the  execution  by  him  of  a  deed 
to  the  named  grantee. 

The  grantee,  third  parties,  nor  all  combined,  cannot, 
without  his  act,  word,  deed,  knowledge,  consent,  or 
acquiescence,  make  such  purported  grantor  a  party  to 
a  transaction  as  to  which  he  had  nothing  to  do  and  to 
which  he  was  not  a  party.  He  is  the  only  party  or  indi- 
vidual who  can  make  himself  a  party  thereto;  and  to 
deny  to  him  the  right  to  testify  that  he  was  not  a  party 
to  the  transaction  would  be  to  put  it  within  the  power 
of  a  gantee  or  third  parties  to  absolutely  acquire  all 
his  property  without  his  knowledge  or  consent  We  do 
not  believe  that  this  is  the  law.  Of  course,  if  he  did,  in 
fact  and  in  truth,  execute  the  deed,  and  the  grantee 
dies,  and  in  fact  there  had  been  a  transaction  between 
them,  then  under  the  statute  he  is  incompetent  to  testi- 
fy as  to  the  transaction  involved  in  the  execution  of  the 
deed ;  but  if  he  in  fact  made  no  deed  at  all,  and  had  no 
knowledge  of  it,  he  was  not,  and  could  not  be  made,  a 
party  to  a  transaction  which  merely  on  its  face  imports 
a  transaction  between  him  and  a  deceased  person.  It 
therefore,  follows  that  if  it  be  conceded,  or  conclusively 
proven,  that  a  gi'antor  did  in  fact  execute  a  deed  to  the 
grantee,  and  that  it  constituted  a  transaction  between 
the  two,  and  the  grantee  is  dead,  the  grantor  is  incompe- 
tent to  testify  as  to  ?uch  transaction. 

The  grantor  in  this  case  does  not  concede  that  he 
executed  the  deed,  but  denies  it,  if  the  court  will  let  him 
do  so;  and  the  evidence  does  not  conclusively  prove  it. 
His  testimony  is  therefore  competent  to  determine  the 
question  vel  non  as  to  the  transaction  between  the  gran- 
tor and  grantee.     If  the  court  or  jury  should  from  all 
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the  evidence  find  that  the  grantor  was  a  party  to  the 
deed  of  transaction,  then  he  is  an  incompetent  witness; 
but  he  is  competent  until  this  is  conclusively  shown,  or 
it  is  conceded  that  he  was  a  party  to  the  transaction  in 
question.  The  other  party  to  the  suit  cannot  render 
him  incomi)etent,  by  testifying  that  he  was  a  party  to 
a  transaction  with  a  deceased  person  through  whom 
they  claim,  or  by  showing  a  chain  of  circumstances 
tending  to  prove  he  was  a  party  to  such  transaction. 

Filing  for  record  a  paper  purporting  on  its  face  to  be 
a  deed,  and  recording  it,  makes  such  record  or  a  certi- 
fied copy  thereof  presumptive  evidence  of  the  execution 
of  the  alleged  or  purported  deed,  and  is  prima  facie 
proof,  in  such  case,  as  between  the  alleged  parties  there- 
to, of  the  recitals  in  such  deed.  This  is  a  mere  primh 
facie  presumption,  which  the  statute  and  the  law  in- 
dulge, and  is  not  a  conclusive  presumption.  It  is  open 
and  proper  for  either  party  to  dispute  it,  or  to  show  that 
it  is  a  forgery  or  a  fraud,  or  that  it  is  void  for  any  suffi- 
cient reason.  It  is  not  like  a  judgment  in  a  suit  between 
the  parties  as  to  that  matter.  For  example,  if  the  pur- 
ported deed  in  question  here,  which  was  filed  for  record 
and  recorded,  was,  as  a  matter  of  fact,  a  forgery  by  the 
grantee  or  any  other  party,  filing  and  recording  it 
could  not  make  it  valid.  It  may  in  certain  cases  make 
the  record,  or  a  certified  copy  thereof,  presumptive  evi- 
dence of  the  recitals  therein;  but  it  is  not  conclusive, 
and  does  not  make  a  forgery  a  valid  conveyance,  though 
it  might  aid  the  court  or  jury  in  finding  the  instrument 
in  question  to  have  been  a  valid  conveyance.  However, 
it  is  not  conclusive  on  judge  or  jury — at  least,  not  more 
so  than  the  purported  deed  itself  would  be,  if  its  execu- 
tion were  proven. 

We  are  not  now  writing  as  to  the  probative  force  of 
such  proof  of  execution,  filing,  and  recording  of  the  deed. 
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but  as  to  the  conclusiveness  of  such  matters  to  show  a 
transaction  between  the  grantor  and  grantee.  We  hold 
that  the  grantor  in  such  document,  u)  matter  what  its 
nature,  character,  or  recitals,  is  not  precluded,  by  such 
proof,  such  filing,  and  such  recording,  from  showing  that 
his  alleged  signature  thereto  and  his  acknowledgment 
thereto  are  forgeries  and  frauds,  perpetrated  without 
his  knowledge  or  consent.  If  this  be  not  true,  one  man 
can  acquire,  for  his  estate  after  his  death,  all  the  prop- 
erty of  another,  without  the  knowledge  or  consent  of 
such  other,  and  yet  do  it  by  due  process  of  law.  We  say 
the  law  is  not,  and  ought  not  to  be,  such  as  to  allow 
such  proceedings  or  results. 

We  think  the  construction  we  thus  place  upon  this 
statute  is  that  which  was  intended  by  the  Legislature 
when  the  statute  was  enacted,  and  that  it  is  perfectly 
consistent  with  all  the  decisions  of  this  court  dealing 
with  its  construction.  The  statute  referred  to  above  re- 
moves all  objections  to  the  competency  of  witnesses  in 
civil  cases,  on  account  of  interest  or  of  being  parties  to 
the  record,  except  as  to  trnasactions  or  conversations 
with  deceased  persons  and  as  to  some  other  matters  not 
necessary  here  to  mention. — Calera,  etc.,  Co  v.  Brinker- 
hoff,  87  Ala.  422,  6  South.  295.  The  eflfect  of  the  excep- 
tion in  the  statute  referred  to  is  not  to  render  parties 
or  witnesses  incompetent  to  testify  generally  in  the  given 
case,  but  only  incompetent  to  testify  upon  the  certain 
subjects  specified. — O^Neal  v.  Reynolds,  42  Ala,  197. 
Testimony  of  a  party  that  he  never  gave  any  other  note 
to  a  deceased  person,  whose  estate  is  interested  in  the 
result  of  the  suit  or  trial,  does  not  involve  a  transaction 
with  such  deceased  person,  and  is  not  within  the  excep- 
tion of  the  statute. — Payne  v.  Long,  131  Ala,  438,  31 
South.  77.  In  an  action  by  a  physician  to  recover  for 
services   rendered   a  deceased   person,   declarations  of 
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the  plaintiflf  as  to  the  character  of  the  disease  which 
afflicted  the  deceased,  and  as  to  directions  given  by  him 
for  its  treatment,  made  out  of  the  presence  or  hearing 
of  the  deceased,  do  not  involve  a  transaction  had  with 
such  deceased  person,  within  the  exception  of  the  statute. 
—McDonald  v.  Harris,  131  Ala.  359,  31  South.  548. 

A  party  to  a  suit  is  not  precluded  by  the  statute  from 
denying  that  he  ever  had  a  given  conversation  or  transac- 
tion with  a  deceased  person  whose  estate  is  interested 
in  the  result  of  the  suit,  which  is  imputed  to  him  by  the 
other  party,  though,  if  such  conversation  be  shown  con- 
clusively or  be  conceded  by  him,  he  is  not  allowed  to  give 
his  version  of  it,  or  even  to  dispute  or  contradict  or  cor- 
roborate the  evidence  of  other  witnesses,  or  facts  which 
tend  ta  prove  what  the  conversation  or  transaction  was, 
or  the  effect  and  extent  thereof,  unless  called  thereto  by 
the  opposing  party.  Authorities  supra,  which  overrule 
and  limit  Frank's  Case,  105  Ala.  211,  16  South.  634,  to 
the  extent  that  it  held  that  the  party  might  show  what 
he  did  say  or  do  in  such  conversation  or  transaction, 
but  not  to  the  extent  that  he  could  not  deny  he  had  such 
transaction  or  conversation. 

We  can  see  no  reason  why  the  rule  is  not  the  same  in 
this  case  as  it  would  be,  in  a  criminal  case,  as  to  husband 
and  wife.  They  are  incompetent  witnesses  for  or  against 
each  other  in  criminal  cases,  except  in  certain  cases  in- 
volving assaults,  etc.,  by  the  one  upon  the  other.  But 
certainly  a  witness  would  not  be  rendered  incompetent 
to  testify  in  a  criminal  case  because  one  of  the  parties 
claims  that  the  witness  is  the  husband  or  wife  of  the 
defendant;  nor  would  a  marriage  license,  issued  accord- 
ing to  law,  bearing  the  names  of  such  defendant  and 
witness,  and  showing  prima  facie  that  they  were  hus- 
band and  wife,  preclude  the  witness  from  denying  that 
he  or  she  and  the  other  were  husband  and  wife — that 
the  marriage  record  was  either  a  mistake  or  a  fraud. 
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If  the  witness  and  the  defendant  should  concede,  or  it 
was  conclusively  shown,  that  they  were  husband  and 
wife,  then  the  witness  would  be  incompetent;  but  until 
this  is  done  such  witness  is  ajs  competent  as  any  other 
witness. 

It  affirmatively  and  conclusively  appears  that  the 
chancellor  or  judge  excluded  and  refused  to  allow  evi- 
dence of  the  complaint  which  was  clearly  competent; 
hence  we  cannot  say  that  it  was  error  without  injury. 
True,  the  chancellor  or  judge  recites  in  his  opinion  that 
the  judgment  or  decree  of  the  court  would  and  should 
be  the  same  with  this  evidence  in  or  out  of  the  case. 
This  we  cannot  know  or  affirm. 

It  therefore  follows  that  the  decree  appealed  from 
must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Dovtdell  and  Denson,  JJ.,  concur. 

McCLELLAN,  J.  (dissenting). — The  question  pre- 
sented by  this  appeal  involves  the  competency  vel  non 
of  the  complainant  to  testify  as  a  witness  in  denial  of 
his  execution,  both  in  signature  and  acknowledgment,  of 
a  deed  purported  to  be  from  the  complainant,  as  grantor, 
to  his  son,  now  deceased,  as  grantee.  The  majority  of 
the  court  hold  him  to  be  so  competent,  not  inhibited  by 
the  exception  in  Code  1907,  §  4007  (1794),  and  hence 
that  the  proffered  testimony  is  admissible. 

Where  the  competency  of  a  witness  to  testify,  gener- 
ally or  along  particular  lines,  is  raised,  it  is  the  province 
and  duty  of  the  court  alone  to  determine  whether  the 
witness  is  competent. — Worthinqton  v,  Mcnccr,  96  Ala. 
310,  11  South.  72,  17  L.  R.  A.  407;  Pierce  v.  State,  124 
Ala.  66,  27  South.  269.  If  he  is  incompetent,  he  cannot, 
of  course,  testify.  In  this  connection  it  is  not  inappro- 
priate to  note  that  the  analogy  assumed  by  the  majority 
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to  exist  in  cases  where  the  marriage  relation  aflFects  the 
competency  vel  non  of  a  witness  is  refuted  in  Pierce  v, 
State^  supra;  for,  if  the  question  of  competency  vel  non 
is  one  solely  for  the  court,  then  the  premise  on  which  my 
Brothers  must  necessarily  ground  their  conclusion  is  in- 
herently faulty.  That  this  statement  of  logical  sequence 
Is  tme  may  be  demonstrated  by  the  application  of  the 
raling,  herein  made,  to  a  case  where  the  action  is  on  a 
note  purporting  to  be  executed  by  the  defendant  to  a 
payee  since  deceased.  The  defendant  offers  to  testify 
that  he  never  executed  the  note.  The  administrator 
(plaintiff)  objects  that  he  cannot  testify  as  to  a  trans- 
action with  his  intestate.  If  my  Brothers  are  correct 
in  their  conclusion  in  this  case,  the  objection,  though 
it  goes  to  competency,  must  be  overruled,  and  the  prof- 
fered testimony  of  the  defendant  admitted  in  evidence. 
So  the  objection  fails  when  addressed  to  the  court.  Can 
it  avail  otherwise?  It  cannot,  for  the  obvious  reason 
that  the  jury's  function  has  never  been  understood  or 
held  to  embrace  the  prerogative  to  determine  the  rele- 
vancy, materiality,  legality,  or  competency  of  evidence, 
or  the  competency  of  a  witness  to  testify,  on  any  issue 
triable  by  a  jury.  On  this  phase  of  the  result  of  the 
ruling  of  my  Brothers,  I  can  see  no  escape  from  the 
conclusion  that  never  before  doubted  principles,  funda- 
mental in  the  law,  are  overturned. 

This  statute  (Code  1907,  §  4007,  [1794]  has  long  been 
among  our  laws,  has  been  repeatedly  construed  and  in- 
terpreted here,  and  has  several  times  been  readopted, 
and  thus  impressed  with  the  meaning  and  effect  ascribed 
to  it  by  judicial  expression;  yet,  as  I  view  it,  the  statute 
ig  denied  application  to  the  case  at  bar,  without  refer- 
ence to  what  this  court  has  held  was  its  meaning  and 
effect,  and  which  holding  was  presumptively  rewritten 
in  the  statute  by  its  readoption.    If  this  be  true,  a  most 
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familiar  rule  of  construction  of  statutes  is  ignored. 
That  it  is  true  seems  to  me  to  be  demonstrable  from  the 
fact  that  the  decision  of  Miller  v.  Cannon,  84  Ala.  59,  63, 
4  South.  204,  from  the  mature  pen  of  Stone,  C.  J.,  deliv- 
ered in  1887,  containing  a  summary  of  all  previous  an- 
nouncements by  this  court,  as  well  as  affirmation  of  the 
meaning  and  effect  of  the  statute,  is  not  mentioned  in 
the  opinion  in  this  case.  From  mere  silence  in  this  re- 
gard it  cannot  be  assumed  that  Miller  v.  Cannon  was 
intended  to  be  modified,  much  less  overruled,  by  the  rul- 
ing in  the  present  case.  That  the  broad,  and  yet  exact, 
pronouncement  made  in  Miller  v.  Cannon^  is  inconsist- 
ent with  the  meaning  and  effect  now  given  the  statute 
in  hand,  will  be  shown,  I  think,  by  a  quotation  to  btf 
later  made  therefrom. 

The  authorities  upon  which  the  conclusion  of  the  ma- 
jority is  rested  are  four  in  number.  The  first  is  Calera 
Land  Co.  v.  BrinJcerhoff,  87  Ala.  422,  6  South.  295. 
There  the  question  was  whether  a  grantee  in  a  deed  was 
prohibited  by  the  statute  under  consideration  from  testi- 
fying to  the  handwriting  of  a  subscribing  witness  to  the 
deed;  the  absence  of  such  subscribing  witness  being  ac- 
counted for.  The  ruling  was  that  he  was  not  within 
the  statute.  The  next  is  O'Neal  v.  Reynolds,  42  Ala. 
197.  In  that  case  the  inquiry  involved  was  whether  the 
widow  of  the  alleged  testator  was  a  party  within  the  pro- 
visions of  the  statute.  The  want  of  application  of  both 
these  decisions  to  the  question  in  the  case  at  bar  is  ap- 
parent. The  next  is  Payne  v.  Long^  131  Ala.  438,  31 
South.  77.  Payne's  administrator  sued  Long  on  a  note 
payable  to  Payne.  Long  was  permitted,  over  objection 
based  on  the  statute  (section  1794),  to  testify  in  favora- 
ble response  to  this  question:  "State  whether  or  not 
there  was  ever  any  other  note  than  the  one  sued  on  given 
by  you  to  any  one  with  a  condition  attached  to  it"    It 
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will  be  noted  that  the  question  asked  the  witness  did 
not  seek  to  impeach  the  note  sued  on,  but  in  effect  con- 
fessed its  existence  by  the  inquiry  with  reference  to  any 
other  note  with  a  condition  to  it.  This  would  suffice  to 
eliminate  Payne  v.  Long  as  authority  for  the  conslusion 
of  my  Brothers  in  this  instance.  If  Long  had  been  a*ked 
if  he  executed  the  note  sued  on,  then  the  question  would 
have  been  as  here.  The  ruling  made  on  the  quoted  in- 
terrogatory may  be  sound,  for  the  reason,  stated  in  Qam- 
hie  v\  Whitehead,  94  Ala,  335,  11  South.  293,  that  the 
question -was  general  and  referred  to  no  particular  trans- 
action with  the  deceased ;  but  the  cases  of  Morrissett  v. 
Wood,  123  Ala.  384,  26  South.  307,  82  Am.  St.  Bep.  127, 
and  Wood  v.  Brewer,  73  Ala.  259,  do  not  relate,  as  will 
appear  from  a  casual  reading  of  them,  to  a  status  even 
akin  to  that  present  in  Payne  v.  Long,  As  an  addenda 
to  what  has  been  before  said  in  respect  to  Miller  v.  Can- 
non, it  is  proper  to  note  that  Payne  v.  Long,  reaffirms 
that  decision. 

The  last  decision  is  McDonald  v.  Harris,  131  Ala.  359, 
31  South.  548.  Harris  sued  to  recover  compensation  for 
medical  services  rendered  the  defendant's  testator.  The 
defendant  offered  to  show  by  the  widow  and  son  of  the 
deceased  certain  transactions  between  the  plaintiff  and 
deceased.  The  holding  was  that  such  witnesses  were  in- 
competent to  testify  in  that  connection.  It  was  further 
ruled  that  these  witnesses  were  competent  to  testify  to 
conversations  between  the  plaintiff,  Harris,  and  these 
witnesses,  but  "the  deceased  was  not  a  party  to  the  con- 
versations. ♦  ♦  ♦  The  proposed  testimony  (that 
last  stated)  relates  to  a  transaction  or  a  conversation 
between  plaintiff  and  third  persons,  and  is  not  within 
the  rale. "^— Wood  v.  Breicer,  73  Ala.  262,  supports  the 
ruling  quoted.  It  seems  clear  to  the  writer  that,  so  far 
as  McDonald  v.  Harris  bears  on  the  question  involved  in 
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the  present  appeal,  it  negatives  tlie  soundness  of  the 
conclusion  announced  by  my  Brothers. 

But  we  are  not  without  authority,  afiforded  by  this 
court,  for  a  conclusion  opposite  to  that  entertained  by 
the  majority.  On  the  score  of  comprehensive  construc- 
tion of  the  statute  Miller  v.  Cannon^  supra^  is  all  that 
is  now  necessary  to  note,  and,  concluding  the  whole 
matter.  Judge  Stone  says  therein :  "We  think  our  for- 
mer interpretations  of  the  statute  we  are  construing, 
considered  collectively,  have  established  the  following 
propositions :  When  the  case  falls  expressly  within  eith- 
er of  the  exceptions  for  which  the  statute  makes  provi- 
sion, neither  a  party  to  the  record,  nor  any  one  else 
having  a  vested  pecuniary  interest  in  the  result  of  the 
suit,  can  testify  against  the  estate  of  a  deceased  party, 
first  as  to  (that  is,  directly  relating  to)  any  transaction 
with  or  statement  by  the  deceased,  involved  in  the  issue 
on  trial ;  second,  that  testimony  whose  direct  office  and 
purpose  are  to  corroborate  or  weaken,  strengthen  or  re- 
but, other  evidence  given  of  such  transaction  with  or 
statement  by  de(*edent,  is  equally  within  the  reason  and 
spirit  of  the  prohibition.  When,  however,  the  testimony 
does  not  relate  directly  to,  nor  shod  any  direct  light  on 
some  transaction  with,  or  statement  by,  the  deceased 
adversary,  then  the  prohibition  does  not  apply."  On 
the  score  of  the  purpose  in  the  enactment  of  this  statute 
this  succinct  statement  from  Dismtikes  v.  Tolson,  67  Ala. 
389,  is  serviceable :  "The  reason  upon  which  thi?  statute 
is  based  seems  to  be  that  there  shall  be  no  admissibility 
unless  there  is  mutuality;  that,  when  the  lips  of  one 
party  to  a  transaction  are  sealed  by  death,  those  of  the 
other  must  in  like  manner  be  sealed  by  law." 

If  it  is  granted  that  the  first  of  the  two  conditions  de- 
fined in  Miller  v.  Cannon  for  application  of  the  statute 
is  not  present  in  this  cause,  can  there  be  any  doubt  with 
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respect  to  the  application  here  of  the  second  condition? 
Is  there  any  "other  evidence"  in  this  record  of  a  trans- 
action between  the  son  and  the  father,  grantee  and  gran- 
tor in  the  assailed  conveyance?  If  there  is  such  "other 
evidence,"  then  the  very  letter  of  the  second  condition 
framed  by  Judge  Stone  is  present  to  invoke  the  pro- 
hibition of  the  statute.  There  is  such  "other  evidence," 
and  its  existence  is  not  the  subject  of  controversy,  as 
this  expression  from  the  opinion  of  the  majority  will 
show:  "  Filing  for  record  a  paper  purporting  on  its 
face  to  be  a  deed,  and  recording  it,  makes  such  record 
or  a  certified  copy  thereof  presumptive  evidence  of  the 
execution  of  the  alleged  or  purported  deed,  and  is  prima 
facie  proof,  in  such  case,  as  between  the  alleged  par- 
ties thereto,  of  the  re.citals  in  such  deed.  This  is  a  mere 
prima  facie  presumption,  which  the  statute  and  the  law 
indulge,  and  is  not  a  conclusive  presumption.  It  is  open 
and  proper  for  either  party  to  dispute  it,  or  to 
show  that  it  is  a  forgery  or  a  fraud,  or  that  it  is  void 
for  any  suflScient  reason.  ♦  ♦  ♦  For  example,  if  the 
purported  deed  in  question  here,  which  was  filed  for 
record  and  recorded,  was  as  a  matter  of  fact  a  forgery, 
by  the  grantee  or  any  other  party,  filing  and  recording 
it  could  not  make  it  valid.  It  may  in  certain  cases  make 
the  ret-ord,  or  a  certified  copy  thereof,  presumptive  evi- 
dence of  the  recitals  therein ;  but  it  is  not  conclusive, 
and  does  not  make  a  forgery  a  valid  conveyance,  though 
it  might  aid  the  court  or  jury  in  finding  the  instrument 
in  question  to  have  been  a  valid  conveyance.  However 
it  is  not  conclusive  on  judge  or  jury — at  least,  not  more 
so  than  the  purported  deed  itself  would  be,  if  its  execu- 
tion w^ere  proven."  From  this  premise  it  is  difficult,  if 
not  impossible,  to  understand  how  the  testimony  under 
consideration  can  be  held  admissible,  unless  the  second 
condition  defined  in  Miller  v.  Cannon  is  unsound. 
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But  my  Brothers  misunderstand,  I  think,  the  cC^oten- 
tion  of  the  solicitors  for  appellees,  and  the  learned  judge 
who  presided  below,  for  no  one  of  them,  nor  any  one 
else,  for  that  matter,  has  asserted  or  insisted  that  the 
presumption  against  the  commission  of  a  crime — forgery 
— here  imputed,  it  seems,  to  both  the  dead  son,  gran- 
tee, and  to  the  dead  notary,  or  the  presumption  always 
indulged  against  fraud  until  it  is  proven,  were  conclu- 
sive; but  it  was  insisted  and  ruled  below,  and  once 
here  on  this  appeal,  that  to  overcome  the  prima  facie 
presumption  of  purported  due  execution,  absence  of 
fraud,  and  innocence  of  the  crime  of  forgery  imputed, 
the  burden  was  on  the  complainant  to  maintain  in 
proof  his  allegations,  and  to  do  so  the  statute  inhibited 
him  from  testifying  against  the  prima  facie  evidence  of 
a  transaction  with  the  deceased  whose  estate  would  be 
diminished,  and  that  of  complainant  enhanced,  if  the 
convej^ance  was  held  to  be  invalid.  What  is  the  prima 
facie  evidence  of  a  transaction  between  the  father  and 
son,  purported  grantor  and  grantee,  respectively,  to  be 
read  from  the  recitals  of  the  instrument?  They  are: 
(a)  The  recital  of  the  consideration,  besides  love  and 
affection,  of  f5,  paid  by  the  grantee  to  the  grantor;  (b) 
the  recital  that  the  grantor  "signed,  sealed,  and  deliv- 
ered these  presents"  on  the  date  named.  In  the  light 
of  these  recitals  and  their  truth,  because  fraud  and 
crime  are  never  presumed,  but  must  be  proven  in  such 
cases,  can  it  be  said  that  there  was  no  "other  evidence" 
of  a  transaction  against  which  the  proffered  testimony 
of  the  complainant,  purported  grantor,  was  directed 
with  the  view  to  the  weakening  or  rebuttal  thereof,  as 
defined  in  Miller  v.  Cannon,  And  in  this  connection  it 
may  be  properly  inquired  whether  there  is  any  room 
for  the  suggestion  that  one  may  become  a  grantee  in  a 
deed  without  his  knowledge ;  for  in  this  instance  we  have 
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the  recital  by  the  assailant  of  the  instrument  that  he 
received  from  his  purported  grantee  f 5  and  also  that 
the  instrument  was  delivered  according  to  its  purpose. 
The  prima  facie  presumption  is  that  both  statements 
are  true. 

What  is  a  transaction  within  this  statute  was  defined 
in  Wood  V.  Brewer,  73  Ala.  262.  The  definition  there  is 
approvingly  quoted  in  McDonald  v.  Harris^  131  Ala. 
366,  31  South.  549,  among  others  of  our  decisions.  It 
is  "some  act  done  by  the  deceased,  or  in  the  doing  of 
which  he  personally  participated."  The  prima  facie 
transaction  shown  by  the  deed,  fair  on  its  face,  is  pat- 
ently within  the  definition. 

Furthermore,  another  consideration,  allied  to  those 
before  stated,  demonstrates,  I  think,  the  existence,  at 
least  prima  facie,  of  a  transaction  between  the  parties 
named  in  the  instrument.  That  consideration  is  the  the- 
ory on  which  the  complainant's  bill  is  filed.  Its  object 
is  to  expunge  from  the  records  an  instrument  purport- 
ing to  be  a  deed.  It  must  confess,  prima  facie,  a  trans- 
action evidenced  by  the  assailed  instrument,  and  aver 
and  sustain  in  proof  the  extrinsic  facts  necessary  to  de- 
stroy  that  which,  if  unimpeached,  is  fair.  If  no  proof 
is  offered  to  support  the  allegation  of  fraud  or  crime, 
of  course,  the  complainant  must  fail.  Until  the  pre- 
sumption in  favor  of  the  instrument  is  overcome,  the 
instrument,  including,  of  course,  its  recitals,  must  be 
taken  as  true.  According  to  the  test  referred  to  in 
Wood  V.  Brewer  and  McDonald  v,  Harris^  it  must  nec- 
essarily be  presumed  that,  if  living,  the  younger  Blount, 
purported  grantee,  could  speak,  in  support  of  the  valid- 
ity of  the  deed,  of  the  fact  that  he  paid  the  $5  as  recited 
therein  and  of  the  fact  of  the  recited  deliverv  of  the 
instrument  to  him.  If  so,  the  rule  of  mutuality  stated 
in  Dismukes  v.  Tolson,  supra,  must  prohibit  the  living 

17—8 


Digiti 


ized  by  Google 


259  SUPREME  COURT  l^oL 

[Blouut  V.  Blount,  et  al.j 

party  to  the  transaction  from  testifying  in  respect  to  it 
But,  aside  from  the  foregoing  considerations,  this 
court,  as  early  as  Kirksey  v.  Kirkscy^  41  Ala.  626,  and 
as  late  as  Ware  v.  Burch,  148  Ala.  529,  42  South.  562, 
has  ruled  in  denial  of  the  admissibility  of  the  testimony 
under  consideration.  In  Kirksey  v.  Kirksey  the  per- 
sonal representative  claimed  as  a  credit,  on  final  settle- 
ment, a  note  executed  by  the  decedent  and  payable  to 
him.  The  credit  was  contested  by  the  widow  on  the 
ground  that  the  note  was  not  executed  by  the  decedent, 
nor  by  any  one  authorized  to  bind  him  in  the  premises. 
On  this  issue  the  distributees  were  offered  to  testify  in 
reference  to  decedent's  signature  to  the  note.  They  were 
held  to  be  incompetent,  and  in  the  course  of  decision  on 
this  point  the  rule  of  mutuality  before  mentioned  was 
thus  invoked:  "To  allow  the  administrator  to  testify 
as  to  the  signature  to  the  note  in  controversy  would  be 
allowing  him  to  testify  as  to  a  transaction  with  the  in- 
testate, within  the  meaning  of  the  statute,  and  he 
would,  therefore,  be  an  incompetent  witness  under  the 
act  for  that  purpose ;  and  hence  the  other  parties  must 
be  held  to  be  incompetent."  It  will  be  noted  that  the 
court  held  the  distributees  incompetent  to  testify  in  de- 
nial of  the  transaction  the  note  "purported"  to  show, 
f n  Ware  v.  Burch  the  question  grew  out  of  these  facts : 
A.  B.  Ware  was  the  administrator  of  the  estate  of 
Broadhurst,  and  on  final  settlement  he  sought  to  charge 
the  estate  with  the  amount  of  a  note  purporting  to  have 
been  executed  by  Broadhurst  to  B.  M.  Ware  and  as- 
signed by  B.  if.  Ware  to  A.  B.  Ware.  The  item  was  con- 
tested on  the  ground  that  neither  Broadhurst  nor  any 
one  authorized  by  him  executed  the  note.  A.  B.  Ware 
undertook  to  testify,  in  his  own  behalf,  that  the  signa- 
ture to  the  note  was  that  of  Broadhurst.  Upon  the  au- 
thority of  Kirksey  v.  Kirksey,  this  court  affirmed  the 
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court  below  in  disallowing  the  witness  to  so  testify ;  the 
exception  in  the  statute  affording  the  reason. 

In  Ware  v.  Burch  the  effect  was  to  show  a  transac- 
tion. In  the  instance  before  this  court  the  effort  is  to 
show  there  was  no  transaction.  In  Kirkkscy  v.  Kirksey 
it  was  also  attempted  to  show  by  distributees  that  Isaac 
Kirksey  did  not  sign  the  note.  Is  there  a  distinction 
to  be  taken  under  the  statute  between  cases  where  the 
effort  is  to  show  a  transaction  with  one  deceased  and  cas- 
es where  the  effort  is  to  show  there  was  no  transaction? 
If  so,  it  is  not  written  in  the  statute,  nor  has  this  court 
ever  so  interpreted  it.  On  the  contrary,  the  concrete 
case  presented  in  Miller  v.  Cannon  invited  a  ruling  on 
this  assumed  distinction  with  respect  to  a  conversation 
— "statement — by"  the  plaintiff's  intestate.  If  one  oth- 
erwise within  the  rule  is  prohibited  from  testifying  that 
there  was  no  such  conversation  to  which  the  decedent 
was  a  party,  certainly  the  same  reason  and  interpreta- 
tion of  the  statute  would  seal  the  lips  of  such  a  one  to 
testify  that  he  did  not  execute  the  note,  the  mortgage, 
or  the  deed,  as  the  case  may  be,  in  which  the  decedent 
was  payee,  mortgagee,  or  grantee.  The  concluding  para- 
graph of  the  opinion  in  Miller  v.  Cannon^  stating  the 
status  presented  and  the  ruling  of  the  court  thereon,  is 
as  follows:  "In  this  case  the  plaintiff,  who  sues  as  ad- 
ministrator, having  proven  by  a  witness  a  conversation 
respecting  a  mule  in  controversy  between  plaintiff's  in- 
testate and  Edwards,  from  wiiom  defendant  derived  ti- 
tle, the  defendant  introduced  Edwards,  who  was  allow- 
ed to  testify  that  vo  such  conversatioti  ever  occurred 
ivith  the  deceased.  Under  the  rule^  declared  above  the 
court  erred  in  admitting  this  evidence."'  (Italics  sup- 
plied.) 

Nor  is  there  any  merit  in  the  argument  that  at  least 
the  complainant  might  testify  that  the  purported  ac- 
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knoAvledgment  was  false.  The  law  regards  the  substance 
and  not  the  form.  Where  the  law  forbids  at  all,  it  in- 
hibits indirection  as  well  as  the  course  that  essays  to 
directly  do  that  which  it  has  forbidden.  The  wisdom  of 
this  policy  is  strikingly  exemplified  in  this  instance, 
where  the  grantee  and  the  notary  are  both  dead,  and 
only  the  actor,  grantor,  lives — where  the  only  living 
party  becomes  the  actor,  years  after  the  purported  deed 
was  recorded  and  after  his  adversary  has  passed  away. 
The  stated  argument  is  predicated  upon  the  assumption 
that  the  act  of  taking  the  acknowledgment  Was  not  a 
transaction  in  which  the  intestate  personally  participa- 
ted. This  insistence  might  be  satisfactorily  answered, 
and  refuted,  by  the  suggestion  that  it  rests  on  an  assump- 
tion in  conflict  with  evidence  in  the  cause  tending  to 
show  that  the  intestate  was  present  when  the  acknowl- 
edgment of  the  conveyance  to  him  was  taken,  and  hence 
within  the  statute's  prohibition  as  defined  in  Miller  v. 
Cannon.  But  response  to  the  argument  may  be  based 
on  broader  reasons.  The  prime  premise  on  which  the 
argument  rests  is  that  the  taking  of  the  acknowledgment 
was  a  separate  an^l  independent  trnnsaction  from  the 
conveyance  itself;  in  other  words  that,  even  if  a  con- 
veyance, apart  from  the  acknowledgment,  evidences  a 
transaction  between  the  parties,  the  act  of  taking  the 
acknowledgment  i^  not  a  transaction  in  which  the  de- 
ceased participated.  This  proposition  may  be  conceded 
to  be  sound  in  so  far  as  it  asserts  that  two  necessarily 
different  parties,  namely,  the  grantee  and  the  notary, 
actually  participate  in  the  nets  when  these  are  abstract- 
ly considered.  Rut  the  concession  does  not  conclude  in 
favor  of  the  ^ue-tion  arjrued.  It  would  so  conclude  if 
the  act  of  taking  the  acknowledsment  was  not  merged 
into  the  major  and  only  purpose  of  it,  viz.,  the  execution 
of  a  conveyance,  impressed,  when  properly  acknowledg- 
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ed,  with  a  measure  of  judicial  solemnity.  lu  the  ab- 
sence of  subsci'ibiug  witnesses  to  the  execution  of  a  con- 
veyance, the  acknowledgment  thereof  is  essential  to  due 
execution — ^to  the  creation  of  a  conveyance.  It  is  as 
much  a  part  of  the  completed  instrument  as  is  thie  haben- 
dum, or  any  other,  clause.  To  permit  testimony  directly 
leading  to  the  impeachment  of  the  acknowledgment  is 
just  as  fatal  to  the  ordinary  conveyance,  as  such,  as 
would  be  testimony  in  denial  of  the  grantor's  signature 
thereto.  Indeed,  to  go  a  step  forward,  the  direct  effect 
of  an  impeachment  of  an  acknowledgment  in  proper 
form,  in  a  deed  duly  recorded,  is  to  strike  down  prima 
facie  evidence,  so  declared  by  statute  (Code  1896,  §§ 
984,  992),  of  the  due  execution  of  the  conveyance. 

If  the  conveyance  in  hand  is  prima  facie  evidence  of 
a  transaction  between  the  parties,  it  cannot  be  that  an 
essential,  vital  part  of  it  can  be  severed  as  a  separate,  in- 
dependent transaction,  and  which  severance  would  re- 
sult, in  the  absence  of  a  subscribing  witness,  in  the  de- 
struction of  the  instrument  as  a  conveyance.  Further- 
more, the  recital  in  the  instrument  of  its  delivery  nec- 
essarily implies  the  delivery  of  a  completed  conveyance. 
Delivery  implies  acceptance. — 2  Words  &  Phrases,  p. 
1958  et  seq.  The  acknowledgment  is  interwoven  with 
the  other  parts  of  the  instrument  and  refers  in  express 
terms  to  it ;  and,  on  the  other  hand,  the  granting  clause, 
and  also  a  general  recital  of  the  intent  of  the  instru- 
ment, necessarily  refer  to  the  transaction  between  the 
two  Blounts  to  the  conveyance  as  such,  and  thus  include 
the  acknowledgment.  The  opinion  is  entertained  that 
the  complainant  is  prohibited  by  the  statute  from  testi- 
fying, when  his  purported  grantee  is  dead,  that  he  never 
gave  his  acknowledgment,  as  the  instrument  prima  fa- 
cie shows.  The  scope  and  effect  of  this  prima  facie 
showing  is  aptly  stated  in  Alexander  v.  Alexander,  71 
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Ala.  297,  298.  See,  also,  Naugher  v.  Sparks,  110  Ala- 
572,  18  South.  45,  and  Williamson  v.  Mayer,  117  Ala. 
253,  23  South.  3. 

Tn  the  opinion  of  the  writer,  this  court  should  have 
reviewed  the  decree  appealed  from  with  reference  to  its 
support  in  the  proof,  and  this,  notwithstanding  the  rul- 
ing below  excluding  from  consideration  the  discussed 
testimony  of  the  complainant,  all  set  forth  in  the  record. 
—Code  1896,  §  3826;  Code  1907,  §  5955;  Shows  v.  Foh 
mar,  133  Ala.  599,  32  South.  495;  Chaff  in  v.  Muscogee 
Co.,  127  Ala.  376,  383,  30  South.  555.  The  reversal  and 
remandment  seems  to  be  an  innovation.  In  my  opinion 
the  decree  should  be  aflBrmed,  since,  without  the  testi- 
mony of  the  complainant  in  support  of  his  allegation  of 
forgery  in  the  production  of  the  purported  conveyance, 
the  bill  is  without  sustaining  proof. 

SIMPSON,  J.— I  concur  with  Justice  McClellan,  in 
dissenting  from  the  opinion  of  the  majority.  There  can- 
not be  any  doubt  of  the  proposition  that  a  deed  from 
one  person  to  another  is  a  transaction  between  them. 
The  statute  does  not  prohibit  the  interested  party  only 
from  testifying  that  there  was  a  transaction  between 
them,  but  from  testifying  "as  to  any  transaction/*  or, 
as  our  court  has  interpreted  it,  "in  relation  to  any  trons- 
action."  Whether  his  testimony  be  to  uphold  the  trans- 
action, or  to  strike  it  down,  it  is  testimony  as  to,  or  in 
relation  to,  a  transaction.  I  therefore  think  the  witness 
was  incompetent  to  testify. 
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Tallassee   Falls   Mfg.  Co  v.   Commis- 
sioner's Court  of  Tallapoosa 
County. 

Bill  to  Prevent  Commissioner's  Court  from  Decreasing 

Toll  Rate  Over  Bridge^  and  to  Declare  the  Ait 

Authorizing  it,  Unconstitutional  and  Void. 

(Decided  June  30,  1008.     Rehearing  denied  Jan.   14,  lOOO. 
48  South.  354.) 

1.  Bridges;  Corporation;  Toll;  Statute.—The  act  of  Feb.  11,  ISOJs, 
(Local  Acts  1802-3,  p.  401)  either  in  section  1  or  2  thereof,  does  not 
authorize  the  corporation  constructing  the  bridges,  by  implication 
to  prescribe  toll,  though  the  act  is  silent  as  to  the  fixing  of  the  toll, 
and  there  is  np  express  reservation  of  power  to  the  Legislature. 

2.  Same;  Regulation  of  Tolls;  Statute;  Construct ionn. — ^The  Act  of 
August  6,  1007,  (J^cal  Acts  1007,  p.  758)  is  to  be  construed  as 
though  the  llmitotion  upon  the  court  of  county  commissioners  of 
prescribing  reasonable  tolls  was  written  in  it;  the  act  does  not 
confer  on  the  court  tlie  power  to  deprive  the  owner  of  the  right  to 
receive  a  reasonable  toll. 

3.  Constitutional  Law;  Delegation  of  Legislative  Power;  Regula- 
tion.—The  Act  of  Aug.  G,  1007  (Local  Acts  1007,  p.  758)  is  not  un- 
constitutional as  delegating  to  the  court  of  county  commissioners 
legislative  powers. 

AiTEAL  from  Tallapoosa  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

Bill  by  the  Tallassee  Falls  Manufacturing  Company 
against  the  Court  of  County  Commissioners  of  Talla- 
poosa County.  From  a  decree  dismissing  the  bill,  com- 
plainant appeals.    Affirmed. 

Chilton  &  Mackenzie,  for  appellant.  The  right  to 
fix  the  toll  to  be  charged  for  the  use  of  its  bridge  be- 
came vested  in  the  complainant  by  the  Act  of  Feb.  11, 
1898.— Acts  1892-3,  p.  491.  This  was  a  property  right 
and  could  not  be  taken  away  by  subsequent  legislation 
unless  under  the  reserved  power  in  the  Constitution. 
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Previous  to  the  Constitution  of  1875,  this  power  was 
not  reserved. — Howard  v.  Ellsworth,  17  Ala.  576;  Powh 
ell  V.  Salmons,  31  Ala.  352;  Dockery  v.  McDowell,  40 
Ala.  482;  Mobile  v.  L.  d  N,  R.  R.  Co.,  84  Ala.  115;  B. 
P.  &  M\  S.  Ry.  Co.  V.  Bir.  8t.  Ry  Co.,  79  Ala  455;  164 
U.  S.  578;  134  U.  S.  418;  7  A.  &  E.  Ency.  of  Law,  675; 
21  Barb.  513;  See.  238,  Const  1901.  A  statute  delegat- 
ing a  power  to  a  department  or  agency  other  than  that 
to  which  the  Constitution  limits  or  restricts  such  power 
is  void. — Clark  v.  Mobile,  67  Ala.  217 ;  Fox  v.  McDonald, 
101  Ala.  51;  10  Wall.  50;  10  Wheat.  1;  lb.  57;  143  U. 
S.  648.  The  Act  of  fixing  and  determining  the  maximum 
charge  is  a  purely  legislative  function. — 125  U.  S.  680; 
143  U.  S.  339;  116  U.  S.  307;  113  U.  S.  155.  Being  a 
purely  legislative  function,  it  cannot  be  delegjated  to  any 
commission,  or  other  body  by  the  legislature,  unless 
such  delegation  has  expressed  sanction  in  the  Constitu- 
tion.—1  L.  R.  A.  (N.  S.)  520;  116  Pa.  72;  17  Am.  Rep. 
425;  Cooley's  Const.  Lim.  163.  Equity  may  interfere 
where  its  general  decree  would  prevent  a  multiplicity  of 
suits  and  give  a  more  certain  and  efficacious  remedy 
than  can  be  had  at  law. — Jones  v.  Hardy,  127  Ala.  221 ; 
Smythe  v.  Haynes,  169  U.  S.  466.  The  jurisdiction  of 
the  lower  court  is  fully  sustained  in  the  following  cases. 
— Micou  V.  Tallassee  B.  Co.,  47  Ala.  652;  Gormley  v. 
Clark,  ^UV.  S.  338. 

Lackey  &  Bridges,  for  appellee.  Even  though  less 
natural  the  construction  which  supports  the  constitu- 
tionality of  an  act  will  be  given. — Qtiartlcbaum  v.  The 
State,  79  Ala.  1 ;  23  A.  &  E.  Ency  of  Law,  349.  Charters 
of  corporations  are  construed  most  strictly  against  the 
corporators  and  no  franchise  granted  by  the  state  is 
ever  construed  to  be  exclusive  unless  the  elements  of 
exclusiveness  appear  in  the  grant  itself,  or  the  terms  of 
the  grant  render  such  construction  imperative. — Horst 
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V.  Moses,  48  Ala.  129;  B.  d  P.  M.  Co.  v.  St  Ry.  Co.,  79 
Ala.  465.  The  legislature  has  the  right  to  fix  a  toll  to 
be  charged  for  passage  of  traflBc  over  a  toll  bridge  erected 
by  a  corporation  under  a  franchise  granted  by  the  legis- 
lature, provided  such  rates  are  not  unreasonable  low. — 
134  U.  S.  418;  164  U.  S.  578;  33  L.  R.  A.  177;  31  Am. 
St.  Rep.  477;  132  U.  S.  75.  When  a  private  corporation 
accepts  a  franchise  from  this  state  for  the  erection  and 
maintenance  of  any  public  utility  it  takes  and  holds  its 
franchise  subject  to  the  Constitution  and  laws  then  ex- 
isting or  subsequently  enacted,  with  the  single  proviso 
that  its  property  shall  not  be  destroyed,  confiscated  or 
taken  without  just  compensation. — 134  U.  S.  418;  132 
U.  S.  75;  128  U.  S.  174;  116  U.  8.  225;  2  Port.  296;  31 
Am.  St.  Rep.  477;  41  Am.  St.  Rep.  278.  Section  2501, 
Code  1896,  gives  the  Commissioner's  Court  the  power  to 
fix  rates  of  toll  over  bridge?,  etc.  The  Legislature  hav- 
ing the  right  to  fix  the  rates  of  tolls  for  passage  and 
traffic  over  a  chartered  toll  bridge,  may  delegate  that 
power  to  the  Court  of  County  Commissioners  of  the 
county  in  which  the  bridge  is  situated,  without  violating 
any  constitutional  provision. — Stanfill  v.  Court  of  Coun- 
ty Cohs.  of  Dallas  County,  80  Ala.  6S9;A,skncw  v.  Hale 
County,  54  Ala.  639;  Edmondson  et  aL  v,  Lcdbetter  et 
als,  114  Ala.  477;  Cooley  Con.  Lim.  140. 

DOWDELL,  J.— The  bill  in  this  case  is  filed  by  the 
Tallassee  Falls  Manufacturing  Company,  a  corporation 
organized  under  the  general  law  in  1878.  The  cause  was 
heard  on  motion  of  respondent  to  dismiss  the  bill  for 
want  of  equity,  and  also  upon  demurrer  assailing  the 
bill  for  want  of  equity.  From  the  decree  of  the  chancel- 
lor, sustaining  the  motion  and  demurrer  and  dismissing 
the  bill,  the  appeal  is  prosecuted. 

In  1893  an  act  of  the  Legislature  was  passed  and  ap- 
proved, entitled  "An  act  to  authorize  the  Tallassee  Falls 
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Manufacturing  Company  to  construed  a  bridge  across 
the  Tallapoosa  river  at  or  near  Tallassee"  (Loc.  Acts 
1892-93,  p.  491),  which  is  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  Assembly 
of  Alabama,  that  the  Tallassee  Falls  Manufacturing 
Company,  a  general  corporation,  incorporated  under 
the  general  laws  of  the  state  of  Alabama,  be,  and  they 
are  (it  is),  hereby  authorized  and  empowered  to  con- 
struct, erect  and  keep  a  wagon,  foot  passenger  and  rail- 
road bridge,  or  a  bridge  for  any  one  or  more  of  these  pur- 
poses, spanning  the  Tallapoosa  river  at  or  near  Tallas- 
see, in  the  county  of  Elmore,  said  bridge  to  extend  across 
the  said  river  from  the  county  of  Elmore  to  the  county 
of  Tallapoosa;  and  said  corporation  are  (is)  hereby 
authorized  to  take  reasonable  tolls  for  the  use  of  said 
bridge  by  passengers  and  for  vehicles,  and  they  (it)  shall 
have  power  to  purchase,  hold,  sell,  convey  or  otherwise 
acquire  or  dispose  of  real  or  personal  property,  or  any 
other  kind  of  property,  to  issue  bonds  and  pledge  or 
mortgage  the  said  bridge,  or  the  income  thereof,  for  the 
same,  to  borrow  money  and  secure  the  ?ame  by  a  mort- 
gage upon  the  said  bridge  or  the  incomes,  one  or  both. 

"Sec.  2.  Be  it  further  enacted,  that  said  corporation, 
by  its  board  of  directors,  shall  have  power  to  adopt  and 
establish  all  rules  and  regulations  which  shall  be  deem- 
Ofl  expedient  for  the  management  of  the  traffic  over  and 
across  the  said  bridge,  not  inconsistent  with  the  Consti- 
tution and  laws  of  this  state  and  the  United  States: 
Provided,  that  Tallapoosa  county  shall  be  entitled  to 
all  the  tnyo^  t>f  t^'p  ^  "'  ^  o  that  is  over  Tallapoosa  terri- 
torv,  both  of  land  and  water." 

On  the  fith  of  August,  1907,  the  following  act  was 
passed  and  approved  (Loc.  Acts  1907,  p.  758),  omitting 
here  the  title  to  the  act : 

"Section  1.  Be  it  enacted  bv  the  Lecrislature  of  Ala- 
bama, that  the  commissioners'  court  of  Tallapoosa  eoun- 
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ty  are  authorized  and  empowered  to  regulate  and  fix 
the  rate  of  toll  that  shall  be  charged  by  the  owners  of 
the  bridge  for  passengers  and  for  vehicles,  and  for  traffic 
and  for  whatever  may  pass  over  the  same,  and  said  com- 
missioners' court  may  from  time  to  time  alter  said  rates 
of  toll,  when  in  the  judgment  of  the  court  the  same  shall 
be  necessary  and  proper. 

"Sec.  2.  After  the  rates  of  toll  to  be  charged  for  the 
use  of  said  bridge  shall  have  been  fixed  by  said  court  of 
county  commissioners  it  shall  be  unlawful  for  the  own- 
ers or  keeper  of  said  bridge  to  demand  or  receive  from 
any  persons  a  larger  rate  of  toll  than  that  prescribed 
and  fixed  by  said  court  of  county  commissioners,  and 
for  each  violation  of  this  act  by  the  owners  of  said  bridge 
shall  forfeit  to  the  persons  from  whom  exclusive  (exces- 
sive) toll  shall  have  been  demanded  or  received,  twenty 
dollars  recoverable  before  any  justice  of  the  peace  of 
said  county.'* 

In  pursuance  of  the  above  last-named  act  the  court 
of  county  commissioners  of  Tallapoosa  county,  at  its 
regular  term  in  November,  1907,  made  and  entered  an 
order  fixing  the  rate  of  tolls  to  be  charged  by  the  owners 
for  the  use  of  said  bridge  by  the  public.  It  is  not  claim- 
ed by  the  bill  that  the  rates  so  fixed  by  the  court  of  coun- 
ty commissioners  are  in  their  nature  confiscatory,  or 
otherwise  than  just,  fair,  and  reasonable.  Indeed  it  is 
conceded  in  argument  that  no  such  contention  is  made. 
The  contention  is  that  the  act  of  Auirust  6,  1907,  is  in- 
valid, and  that  consequently  the  proceedings  had  in  th  • 
court  of  county  commissioners  in  pursuance  of  said  act 
are  without  authority  of  law  and  therefore  void.  The 
purpose  of  the  bill,  and  such  is  the  special  prayer  of  the 
bill,  is  to  have  said  act  of  Auijust  6,  1907,  declared  un- 
constitutional. 
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The  main  contention  is  that  by  said  act  the  complain- 
ant is  deprived  of  its  property  without  due  process  of 
law.  This  is  predicated  upon  the  further  contention 
that  by  the  act  of  February  11,  hereinabove  set  out,  the 
complainant  corporation  was  granted  the  right  to  pre- 
scribe the  tolls  for  the  use  of  its  said  bridge  by  the  pub- 
lic, and  that  the  franchise  or  privilege  so  granted  be- 
came a  vested  property  right,  beyond  legislative  inter- 
ference. The  argument  of  counsel  based  upon  this  con- 
tention is  faulty  in  its  premise,  in  assuming  the  grant 
of  such  franchise  or  privilege  by  the  act  in  question.  It 
is  admitted  in  argument  that  there  is  no  express  grant 
of  the  franchise  claimed  by  the  complainant  contained 
in  the  act;  but  it  is  insisted  that  the  grant  exists  by  im- 
plication. The  argument  is  that  the  right  to  take  rea- 
sonable tolls  being  given  the  complainant,  and  the  act 
being  silent  in  respect  to  the  fixing  of  tolls,  and  no  ex- 
press reservation  of  the  power  to  the  Legislature,  it  re- 
sults by  implication  that  the  power  was  granted  to  the 
complainant. 

This  is  opposed  to  the  well-established  rule  of  construc- 
tion in  such  cases.  The  right  to  "take" — that  is  to  re- 
ceive— reasonable  tolls,  cannot,  but  by  a  very  strained 
construction,  in  a  grant  by  the  state,  imply  the  power 
to  prescribe  the  tolls. — In  Grand  Lodge  of  Alabama  v. 
Wa'ddW,  36  Ala.  313-318,  it  was  said :  "Grants  of  power 
to  corporations,  unlike  the  grants  to  individuals,  are  to 
be  strictly  contrued,  in  favor  of  the  government  and 
against  the  grantee.  Corporations  can  claim  nothing  that 
is  not  clearly  given.  Ambiguities  operate  against  them. 
'In  the  construction  of  every  charter,  to  be  in  doubt  is 
to  be  resolved ;  and  every  resolution  which  springs  from 
doubt  is  against  the  corporation.  This  case  has  often 
been  cited  in  subsequent  cases  by  this  court,  and  the 
rule  of  construction  there  stated  adhered  to.    The  act 
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of  February  11,  1893,  authorizing  the  construction  of 
the  bridge,  etc.,  must  be  taken  as  an  extension  of  the 
chartered  powers  and  rights  of  the  complainant  corpora- 
tion, and  in  effect  to  that  end  an  amendment  of  its 
charter.  In  other  words,  the  subject  under  consideration 
is  to  be  treated  as  though  the  act  in  question  had  been 
incorporated  in  the  original  charter.  The  principle  of 
construction  in  the  grant  by  the  state  of  powers  to  the 
corporation  is  the  same. 

That  which  is  claimed  by  the  complainant,  by  what- 
ever term  designated,  whether  a  right,  privilege,  or  fran- 
chise, is  in  character  a  power.  There  being,  then,  no 
express  grant  of  the  power,  can  it  be  said  that  it  is 
clearly  given  by  implication — not  by  bare  implication, 
but  necessary  implication?  Applying  the  rule  of  strict 
construction  against  the  grantee,  as  is  required  to  be 
done  in  respect  to  the  act  in  question,  under  the  well- 
established  principle  in  such  cases,  we  are  unable  to  see 
how  a  right  given  to  receive  reasonable  tolls  necessarily 
implies  the  grant  of  power  to  prescribe  such  tolls.  The 
fact  of  the  exercise  of  the  power  by  the  corporation  in 
having  prescribed  rates  and  received  the  tolls  lends  noth- 
ing to  argument  in  favor  of  the  grant  of  the  power. 
Nor  does  the  failure  in  the  act  to  expressly  reserve  the 
power  in  the  state  necessarily  imply  the  grant  of  the 
power.  To  so  hold  would  be  to  construe  the  grant  in 
favor  of  the  corporation  and  against  the  government, 
which  is  opposed  to  the  cardinal  rule  of  construction 
in  such  cases. 

The  failure  in  the  act  to  prescribe  the  tolls  or  to  des- 
ignate by  whom  the  tolls  were  to  be  fixed,  implies  no 
grant  of  the  power  to  the  corporation ;  nor  was  it  there- 
by deprived  of  the  right  of  taking  or  receiving  reasonable 
tolls,  a  right  conferred  by  the  act.  The  general  statute, 
section  2501  of  the  Code  of  1896,  the  same  as  section 
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1445  of  the  Code  of  1886,  which  was  of  force  at  the 
date  of  the  passage  of  the  act  in  question,  afforded  the 
means  by  which  the  complainant  was  enabled  to  fully 
enjoy  the  right  conferred  of  receiving  reasonable  tolls. 
Under  that  section  the  complaiupnt  had  only  to  apply 
to  the  court  of  county  commissioners  to  have  such  tolls 
fixed.  There  is  nothing  in  section  2  of  the  act  that  we 
are  able  to  discover  which  would  necessarily  imply  a 
grant  of  power  to  prescribe  tolls.  This  section  merely 
relates  to  the  e^itablishing  of  rules  and  regulations,  deem- 
ed expedient  by  the  complainant's  board  of  directors,  as 
to  the  manner  of  using  said  bridge  for  passage  and  traffic 
over  it. 

Our  conclusion  is  no  grant  of  the  power  claimed  can 
be  taken  by  necessary  implication  in  the  act.  This  con- 
clusion renders  it  unnecessary  to  consider  the  question 
discussed  by  counsel  relative  to  the  inhibition  contained 
in  section  23,  art.  1,  of  the  Constitution  of  1875,  against 
making  irrevocable  grants  of  special  privileges  or  immu- 
nities  by  the  Legislature,  and  of  force  at  the  time  of 
the  passage  of  the  act  of  February  11,  1893,  since  this 
line  of  decisions  involves  the  assumption  that  there  was 
a  grant  of  the  power  claimed,  which  we  hold  was  not 
the  case. 

It  is  to  ho  renieuibered,  that  it  is  not  claimed  or  pre- 
tended that  by  the  act  of  August  fi,  1907,  or  by  the 
action  of  the  court  of  county  commissioners  under  said 
act,  the  right  of  the  complainant  to  take  and  receive 
reasonable  tolls  for  the  use  of  its  said  bridge  has  been 
denied  to  it  or  interfered  with,  but  merely  a  denial  of 
the  power  of  the  complainant  to  prescribe  the  tolls. 
Nor  does  the  act  of  August  fith,  by  any  reasonable  con- 
struction, confer  upon  the  court  of  county  commission- 
ers the  power  to  deprive  the  complainant  of  its  right 
to  have  and  receive  reasonable  tolls  for  the  u?e  of  its 
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said  bridge  by  the  public.  The  act  of  August  6th,  is  to 
be  construed,  if  possible,  so  as  to  uphold  its  constitu- 
tionality and  that  it  is  susceptible  of  such  construction 
we  have  no  doubt,  and  to  that  end  it  is  to  be  construed 
as  though  the  limitation  of  prescribing  reasonable  tolls 
were  written  in  it. 

Nor  is  this  act  open  to  the  constitutional  objection 
of  a  delegation  of  legislative  power  to  the  court  of  coun- 
ty commissioners.  The  right  of  the  Legislature  to  dele- 
gate such  powers  to  the  courts  of  county  commission- 
ers w^ithout  offending  any  constitutional  provision  has 
been  too  well  established  in  our  jurisprudence  to  admit 
of  question  at  this  time. — Stanfill  v.  Court  of  County 
Comers  of  Dallas  Co.,  80  Ala.  287;  Asknew  v.  Hale  Co., 
54  Ala.  639,  25  Am.  Bep.  730 ;  Edmondson  v.  Ledbetter, 
114  Ala.  477,  21  South.  989. 

We  find  no  error  in  the  record,  and  the  decree  of  the 
chancellor  will  be  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Anderson  and  McClellan,  JJ,,  con- 
cur. 


Hall,  et  ah  v.  Atlanta,  B.  4&  A.  R.  R.  iSo. 

Bill  to  Enjoin  the  Building  of  Railroads  Across  Alley. 

(Decided  June  30,  1908.     Rehearingn  denied  Jan.  14,  1909. 
48  South.  3Go.) 

1,  Injunction;  Dinsohiiion  on  Anstcrr;  Sufficienc}/. — Where  an  an- 
swer denies  such  averments  of  the  bill  as  are  essential  to  give  it 
equity,  but  fails  to  deny  details  leading  up  to  the  main  allegations, 
such  answer  is  sufficient  to  justify  the  dissolution  of  a  preliminary 
Injunction, 

2.  Same:  New  Mailer. — The  allegation  in  the  answer  that  the  al- 
leys have  been  vacated  by  legislative  act,  and  that  the  railroad  con- 
structing the  embankment  is  the  owner  of  the  land,  may  be  consid- 
ered on  a  motion  to  dissolve  the  temporary  injimction  granted  on  a 
bin  seeking  to  enjoin  the  obstruction  of  such  alleys,  as  against  the 
objection  that  the  matter  set  up  is  new  matter. 
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3.  Eminent  Domain;  Taking  of  Property, — Subject  to  the  llmita- 
tlon  that  it  shall  not  deprive  property  owners  along  the  street  of  a 
convenient  and  reasonable  outlet  to  neighboring  thoroughiares,  the 
legislature  may  vacate  streets  by  direct  act,  or  authorize  municipal 
authorities  to  do  so,  and  a  proijerty  owner  does  not  bring  himself 
within  the  protection  of  section  235,  Constitution  1901,  unless  he 
shows  that  he  is  an  abutting  owner;  hence,  a  statute  vacating  the 
alley  without  depriving  the  property  owners  of  a  reasonable  outlet 
is  not  invalid. 

4.  Same;  Injury  to  Property. — Property  owners  who  are  merely 
deprived  of  the  right  to  travel  over  an  alley  which  has  been  vacated 
by  legislative  enactment  are  not  injured  by  the  construction  of  an 
embanlonent  thereon  by  a  railroad. 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  William  Jackson. 

Bill  by  Jno.  A.  Hall  aj^ainst  the  Atlanta,  Birmingham 
and  Atlantic  Ry.  Co.  and  another  to  enjoin  the  obs^truc- 
tion  of  streets  and  alleyAvays,  until  compensation  paid. 
From  a  decree  dissolving  a  temporary  injunction  com- 
plainant appeals.    AflSrmed. 

EsTES^  Jones  &  Welch^  for  appellant.  The  equity  of 
the  bill  can  be  sustained  on  the  following  grounds:  1st, 
that  the  acts  of  the  respondent  constitute  the  taking  or 
injuring  of  property  for  public  use  without  making  just 
compensation  therefor.  2nd,  that  the  respondents  are 
constructing  a  nuisan(*e  in  certain  highways  of  the  city 
of  Bessemer  which  work  special  injury  to  complainant 
different  in  kind  from  that  suffered  by  the  public  gener- 
ally. 3rd,  irreparable  injury,  without  compensation. 
4th,  the  construction  or  operation  of  a  public  utility 
across  public  f^treets  without  compensation  to  the  abut- 
ting proprietors  for  the  actual  damage  done.  On  the 
1st  proposition,  they  cite.— Const.  1901,  sec.  223,  227 
and  235;  Lcmle  v.  City  of  Montf/omcry.  121  Ala.  609; 
City  of  Montgomery  v,  Maddox,  89  Ala.  181 ;  s.  c.  84  Ala. 
City  of  Montgomery  v,  Totonscvdy  80  Ala.  489;  B.  R.  L. 
rf  P.  Co.  V.  Oden,  146  Ala.  495;  Neihaus  v.  Cook,  134 
Ala.  223;  99  Ala.  24;  119  Ala.  129;  118  Ala.  66;  82  Ala. 
193;  123  Ala.  160;  96  Ala.  272.    To  the  2nd  proposition, 
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they  cite. — Johnson  v.  tHoss-Sheffield  Co.,  41  South.  903. 
To  the  3rd  proposition  they  cite  no  authority.  To  the 
4th  proposition  they  cite  the  following. — C\  &  W.  Ry.  Co. 
V.  Witherow,  82  Ala.  190;  City  of  Montgomery  v.  Town- 
nendy  supra;  W.  Ry.  of  Ala.  v.  A.  G.  T.  Ry.  Co.,  96  Ala. 
272;  45  Ark.  429;  7  A.  &  E.  R.  R.  Cases,  593;  Elliott  on 
Koards  &  Streets,  813.  Counsel  discuss  other  matters 
with  citations  of  authority  not  necessary  to  be  here  set 
out 

Tillman^  (}bubb,  Bradley  &  Mobbow^  for  appellee. 
The  provisions  of  the  Constitution  preventing  corpora- 
tions invested  with  the  right  of  eminent  domain  from 
injuring  property  without  making  compensation  there- 
for were  ordained  to  prevent  a  corporation  shielding  it- 
self against  liabilities  for  damage,  consequent  upon  the 
work,  on  the  legislative  authority,  e^nd  to  p^ake  it  an- 
swerable AS  an  individual  in  the  absence  of  leg- 
islative authority.— 8  L.  R.  A.  787;  80  Ala.  489;  109 
Am.  Bt.  Rep.  889;  57  L.  R.  A.  237;  4  Am.  St.  Rep. 
659;  47  L.  R.  A.  755;  28  Am.  St  Rep.  396; 
124  Cal.  274;  Lewis  Eminent  Domain,  sec.  236.  On 
these  same  authorities,  property  is  not  injured  with, 
in  the  purview  of  section  235  of  the  Constitu^ 
tion  unless  the  owner  thereof  would  have  a  right 
of  action  therefor  at  common  law  against  a  natural  per- 
son or  private  corporation;  nor  is  property  injured  with- 
in the  purview  of  the  provisions  of  the  Constitution  re- 
quiring the  prepayment  of  compensation  therefor,  unless 
some  property  right  or  interest  which  the  owner  enjoys 
in  connection  with  the  property  and  not  shared  or  enjoy- 
ed by  the  public  at  large,  is  injuriously  affected.  Prop- 
erty is  not  injured  within  the  purview  of  the  provisions 
of  the  Constitution  requiring  prepayment  of  compensa- 
tion for  the  permanent  obstruction  of  a  highway  upon 

18—8 
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xx'liu'li  the  pi'operty  alints  unless  the  property  in  ques- 
tion either  abuts  that  part  of  the  highway  which  is  taken 
or  obstructed,  or  unles*  the  riji:ht  of  access  to  such  prop- 
erty is  materially  impaired  or  destroyed. — Autho^itie^ 
supra ;  Southern  Rij,  r.  A  Ibcs,  45  South.  244;  Jackson  v. 
liirm.  F.  it  .1/.  To.,  45  South.  660;  Mobile  R.  K.  Co,  v. 
DenniH,  137  Ala.  640.  A  private  individual  is  not  enti- 
tled to  an  action  for  damages  arising  from  a  common  or 
pul)lic  nuisance  unless  h(»  sustains  a  special  iinjury  dif- 
ferent in  kind  from  that  suffered  by  the  public  gener- 
ally.— 21  A.  &  E.  Ency  of  Law,  713.  A  property  owner 
does  not  sutTer  an  injury  different  in  kind  from  that 
sutfered  hy  the  public  at  large  by  the  obstruction  of 
a  highway  upon  which  his  property  abuts  unless  his 
right  of  access  to  his  property  is  destroyed  or  unless  his 
property  abuts  that  part  of  the  highway  which  is  ob- 
structed.—J/o6t7e  R.  B.  Co.  V.  Fennis^  137  Ala.  640 
Buhl  V,  Ft  Street  U.  Depot  Co.,  23  L.  R.  A.  S92;Dantz- 
ler  V.  Indianapolis  Un.  St.  Ry.  Co.,  34  L.  R.  A.  769; 
Stanwood  v.  City  of  Maiden,  16  L.  R.  A.  591;  Whitsett 
V.  St.  Louis,  107  Mo.  204;  McGcc's  Appeal,  114  Pa.  477; 
330;  East  St.  Louis  v.  O'Flynn,  119  Mo.  200;  59  Am. 
Rep.  795;  Smith  v.  Boston,  7  Gush.  254  Mass;  Glasgow 
V.  St.  Louis,  107  Mo.  204;  McGee's  Appeal,  114  Pa,  477; 
Chicago  v.  Union  Bldg.  Assn.,  102  111.  379;  Parker  v. 
Catholic  Bishop,  146  111.  158;  Aldrich  v.  Metropolitan, 
etc.,  Ry.,  57  L.  R.  A.  237;  Cram  v.  Laeonia,  57  L.  R.  A. 
282;  Heller  v.  R.  /?.,  28  Kan.  625;  Levee  Dist  No.  9  v. 
Everly,  59  Am.  Rep. ;  Elliott  on  Roads  cG  Streets,  (2nd 
Ed. )  877.  The  bill  does  not  make  out  a  case  for  relief. — 
Mobile,  etc..  R.  R.  Co.  r.  Dennis,  supra.  The  plenary 
power  of  the  Legislature  over  streets  and  highways  is 
such  that  it  may  in  the  absence  of  special  constitutional 
provisions  vacate  or  discontinue  them. — Southern  Ry. 
Co.  r.  Albes,  supra:  Jackson  v,  Bir.  F.  d  M.  Co.,  sup^^a. 
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A  property  owner  cannot  a»-ail  the  constitutionality  of 
the  act  of  the  Legislature  vacating  a  highway  unless  his 
property  abuts  upon  that  part  of  the  highway  which  has 
been  vacated. — Southern  Ky,  Co,  v.  Albes^  supra;  N.  d 
0.  D.  B,  T,  Co,  V.  Kdrcher,  112  Ala.  676;  Lewis  on  Emi- 
nent Domain,  sec.  134;  Elliott  on  Street  &  Roads,  sec. 
877.  The  closing  of  one  public  way  to  property  does 
not  s^ve  the  owner  thereof  a  right  of  action  if  another 
way  is  left  open.^^Sfo/f^ftern  Ry.  Co.  v,  Albes,  supra; 
43  N.  Y.  399;  55  N.  Y.  486;  101  N.  Y.  417;  11  Gray, 
326;  119  111.  206;  15  R.L  334. 

SLMPSON,  J.— The  bill  in  this  case  was  filed  by  the 
appellants  against  the  appellees,  alleging  that  complain- 
ants are  the  owners  of  certain  lots  in  Bessemer,  Ala., 
some  fronting  on  Arlington  avenue  and  abutting  on  an 
alley  between  Arlington  and  Berkley  avenues,  trnd  some 
abutting  on  an  alley  between  Arlington  avenue  and  Car- 
olina avenue;  that  respondents  are  constructing,  or  are 
about  to  construct,  across  said  Arlington  avenue  and 
said  alleys,  a  fill  or  other  obstruction,  upon  which  is  to 
be  run  a  line  of  railroad,  said  fill  to  be  about  30  feet 
high,  blocking  the  whole  of  said  avenue  except  about 
30  feet  in  the  center,  and  completely  blocking  one  end 
of  the  alleys,  thus  causing  irreparable  injury  and  dam- 
age; and  also  that  it  will  create  a  public  and  private 
nui'sance  in  said  public  highways.  The  bill  prays  for 
an  injunction  restraining  the  construction  of  said  work. 
The  preliminary,  injunction  was  granted,  and  on  the 
coming  in  of  the  answer  was,  on  motion,  dissolved.  It 
is  from  this  decree  that  the  appeal  is  taken. 

The  answer,  while  admitting  the  formal  parts  of  the 
bill  as  to  names  of  parties,  location  of  streets,  ets.,  denies 
that  there  is  any  intention  to  make  a  fill  across  Arlington 
avenue,  alleging  that  the  purpose  is  to  cross  that  avenue 
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by  a  viaduct,  at  an  elevation  of  30  feet,  supported  by 
abutments  on  either  side,  on  the  property  of  respond- 
ents, but  that  they  do  propose  to  make  a  fill  across  one 
alley,  about  25  feet  high;  but  it  alleges  that  the  lots 
on  each  side  of  said  alley,  at  the  point  of  crossing, 
belong  to  respondents,  and  that  complainants'  lot  (15) 
is  200  feet  distant,  and  also  that  respondents  are  the 
owners  of  the  lots  on  either  side  of  the  other  alley  (in 
block  B ) ,  and  also  that  there  will  be  a  fill  at  the  end  of 
this  alley  similar  to  the  other,  but  that  the  abutting 
land  belongs  to  respondents,  and  said  alleys  have  been 
vacated  by  act  of  the  Legislature  approved  July  31, 1907, 
which  is  attached  as  an  exhibit.  A  plat  of  the  various 
blocks  and  lots  is  attached  as  an  exhibit,  showing  the 
*  line  of  the  railroad,  passing  entirely  through  the  lands 
of  respondent,  and  that  the  lots  of  complainants  have 
ingress  and  egress  both  through  the  other  end  of  said 
alleys  and  through  Arlington  avenue.  There  are  also 
general  denials  of  the  allied  injury  and  damage,  and 
it  is  averred  that  the  complainants  will  not  sustain  any 
special  damage,  other  than  that  which  applies  to  other 
citizens,  and  that  said  respondent  railroad  company  is 
entirely  solvent,  and  that  said  railroad  was  being  con- 
structed in  accordance  with  authority  granted  by  the 
city  of  Bessemer.  The  complainants  filed  exceptions  to 
that  part  of  the  answer  setting  up  the  act  of  Legislature 
and  the  ordinance  of  the  city,  claiming  the  same  to  be 
unconstitutional. 

It  is  contended  by  appellants  that  the  answer  does 
not  deny  the  material  allegations  of  the  bill,  and  they 
cite,  as  instances  of  such  failure,  that  the  answer  fails 
to  deny  "the  ownership  of  the  property,"  etc.  The  law 
does  not  require  that  every  allegation  which,  in  connec- 
tion with  others,  would  form  a  chain  of  materiality, 
must  be  denied ;  for,  if  that  were  the  law,  an  injunction 
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could  never  be  dissolved  on  account  of  the  denials  of 
the  answer,  since  in  every  case  there  are  numerous  de- 
tails leading  up  to  the  main  allegations  of  the  complaint, 
which  cannot  be  denied.  If  the  averments,  without 
whicli  there  would  be  no  equity  in  the  bill,  are  denied, 
tliat  is  a  sufficient  denial.— 10  Ency.  PL  &  Pr.  1067; 
Rogers  i\  Bradford  et  «/.,  29  Ala.  474;  Moore  v,  Barc- 
lay, 23  Ala.  739 ;  Riee  v.  Tobias,  83  Ala.  348,  3  South. 
670;  Hoicle  et  al.  i\  Scarbrough,  138  Ala,  148,  35  South. 
113.  It  becomes  necessary,  then,  to  consider  the  ques- 
tion of  the  validity  of  the  act  of  the  Legislature  vacat- 
ing the  alleys;  for  manifestly,  if  that  act  be  valid,  there 
was  no  alley  at  the  point  indicated,  but  the  property 
therein  had  reverted  to  the  defendants,  who  own  the 
abutting  property  on  each  side. 

This  matter  has  been  so  recently  considered  by  this 
court  it  seems  useless  to  cite  the  numerous  authorities 
elsewhere  on  the  subject.  This  court  has  held  distinctly 
that  the  Legislature  has  the  power  to  vacate  streets,  eith- 
er by  direct  act,  or  by  act  authorizing  the  municipal  au- 
thorities to  do  so,  and  that  a  property  owner  does  not 
bring  himself  within  the  protection  of  section  235  of  the 
Constitution  of  1901,  unless  he  shows  that  he  is  an  "abut- 
ing  owner." — {Southern  Ry,  Co.  r.  Albes,  153  Ala,  523,  45 
Soyth.  234.  135;  Jackson  r.  Birmingham  Faundry,  etc, 
Co,,  154  Ala.  464,  45  South.  660.  Beyond  the  abutting 
oAvner,  the  only  limit  to  the  power  of  the  Legislature  to 
abolish  a  street  is  that  the  property  owners  along  the 
street  shall  not  be  deprived  of  a  "convenient  and  reason- 
able outlet  to  neighboring  thoroughfares." — Jackson  r. 
Birmingham,  ets.,  Co.,  supra;  Elliott  on  Koads  &  Streets 
(2nd  Ed.)  §  878.  The  bill  in  this  casc^  does  not  claim 
that  complainants  have  been  deprived  of  a  reasonable 
outlet,  but  only  that  one  end  of  the  alley  is  ()l>structed. 
This  act,  then,  is  not  violative  of  section  235  of  the  Con- 
stitution of  1901. 
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It  cannot  be  said  that  this  is  new  matter  set  up  in  the 
answer,  which  cannot  be  considered  on  a  motion  to  dis- 
solve; for  the  gist  of  the  answer  on  this  point  is  a  denial 
of  the  allegation  that  said  railroad  crosses  an  alley  at 
all,  the  same  having  l^een  abolished  by  the  I^egislature. 
It  follows,  then,  that  the  argument  and  authorities  on 
the  subject  of  nuisances  on  a  public  street  or  alley  have 
no  appliratiou  in  so  far  as  the  suppo^'Cd  alleys  are  con- 
!%rncd ;  for  it  is  denied  that  there  are  any  such  alleys 
at  said  point. 

In  so  far  as  Arlington  avenue  is  concerned,  the  answer 
denies  any  intention  to  obstruct  it. 

It  cannot  be  said  that  complainants'  property  has 
l)een  in  any  way  injure<l  by  the  construction  of  the  rail- 
way, not  over  any  alley,  but  simply  over  the 
land  of  respondents,  as  it  is  not  charged  that  any 
injury  accrued  to  said  property  by  the  embank- 
ment, other  than  the  deprivation  of  the  right  to 
travel  over  the  property  (in  common  with  every  other 
citizen),  which  had  been  destroyed  by  the  vacation  of 
the  alleys. 

The  decree  of  the  court  is  afflrnuHl. 

Tyson^  C.  J.,  and  Dowdkll  and  Dknsox,  J  J.,  concur. 


i'lark,  H  a},  r.  Bird. 

Bill  for  Specific  Per  for  map  ce,  and  to  Enjoin  Ejectment 

Suit, 

(Decided    Doc.    17,    1908.      Ilohearing   denied    Feb.    5.    1909. 
48  South.  359.) 

1.  Specific  Performance;  Contracts  Enforceable:  Bond  for  Sale  of 
Homestead  Not  SUfjned  by  Wife. — A  bond  for  title  given  by  the  hus- 
band for  a  conveyance  of  a  part  of  his  homestead,  not  signed  and 
separately  acknowledged  by  the  wife  as  required  by  section  4161. 
Code  1907,  Is  void  as  an  obligation  to  convey,  and  its  specific  per- 
formance cannot  be  enforced. 
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2.  Estoppel:  By  Deed.— A  bond  for  title  executed  by  the  husbaud 
for  the  conveyance  of  part  of  the  homestead,  not  signed  and  sepa- 
rately acknowledged  by  the  wife,  does  not  operate  as  an  estoppel 
against  the  husband,  though  the  purchaser  has  paid  him  a  valuable 
consideration  therefor,  and  made  valuable  improvements  therein, 
since  such  a  bond  is  a  nullity  for  all  purposes. 

3.  Homestead;  Ahandonnwnt:  Renting  Part. — The  .renting  of  part 
o(  the  homestead,  the  owner  continuing  to  reside  oil  the  other  por- 
tion, does  not  operate  as  an  abandonment  of  the  homestead,  or  af- 
fect its  character. 

4.  Same;  Transfer  by  Void  Conrcyancr:  Recovery:  Conditions  Pre- 
cedent.— ^Where  a  contract  for  the  sale  of  a  homestead  is  void  be- 
cause not  signed  and  separately  acknowledged  by  the  wife,  the  re- 
funding of  the  price  paid  thereon  will  not  be  required  as  a  condi- 
tion precedent  to  the  recovery  of  the  homestead,  as  that  would  be 
tantamount  to  creating  a  lien  or  encumbrance  thereon. 

5.  Same;  Payment  for  Improvements. — Where  improvements  have 
have  been  made  hy  the  purchaser  holding  under  a  void  contract  to 
convey  a  part  of  the  homestead,  because  of  the  want  of  signature 
and  separate  acknowledgment  of  the  wife,  the  court  will  not  fasten 
a  lien  on  the  homestead  for  improvements  made  by  the  purchaser  in 
possession,  as  a  condition  precedent  to  a  recovery  of  the  homestead 
by  the  husband,  on  the  theory  of  an  equitable  estoppel  growing  out 
of  the  owner's  acquiesence. 

Appeal  from  Limestone  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  Charles  Byrd  against  John  A  Clark  and  others 
to  enjoin  an  ejectment  suit  and  to  enforce  a 
contract.  The  contract  sought  to  be  enforced  was 
as  follows:  "Know  all  men  by  these  presents, 
that  I,  J.  A.  Clark,  as  principal,  am  held  and 
firmly  bound  to  Charles  Bird  in  the  penal  sum  of 
|500,  for  payment  of  which,  well  and  truly  to  be 
made,  I  bind  myself,  my  heirs,  executors,  and 
administrators  by  these  presents.  Signed  and  sealed  by 
me  this  the  4th  day  of  November  (  1899.  The  condition 
of  this  obligation  is  such  that,  wiiereas,  said  J.  A.  Clark 
has  bargained  and  sold  to  the  said  Charles  Bird,  to  wit, 
certain  tracts  of  land  as  follows :  N.  i/^  of  W.  14  of  S. 
W.  y^  of  Sec.  31,  T.  3,  R.  4  W.,for  the  sum  of  $500,  pay- 
able in  five  notes,  with  interest  after  maturity.  If  said 
J.  A.  Clark  shall  by  deed  alien  and  convey  to  the  said 
Charles  Bird  the  land  above  described  in  fee  simple. 


Digiti 


ized  by  Google 


280  SUPREME  COURT  tVoi. 

[Clark,  et  al.  v.  BIrd.l 

with  general  warranty,  then  this  obligation  to  be  null 
and  void ;  otherwise,  to  remain  in  full  force  and  effect'' 
Then  follows  the  five  notes  executed  by  Bird  to  Clark. 
Motion  to  dismiss  the  bill  and  demurrers  thereto 
were  overruled.  The  facts  briefly  stated  are  that  the 
contract  to  sell  was  of  land  constituting  a  part  of  the 
homestead,  and  that  the  wife  of  the  party  contracted  to 
sell  had  full  knowledge  of  the  contract,  though  she  did 
not  sign  it;  the  payment  by  the  purchaser  of  four-fifths 
of  the  purchase  money,  and  the  erection  of  valuable  im- 
provements thereon.  Ejectment  for  the  land  by  Clark 
against  Byrd,  and  this  bill  by  Byrd  to  enjoin  the  ej<H-t" 
ment  suit,  and  for  other  proper  relief. 

W.  K.  Walker,  for  appellant.  An  agreement  to  con- 
vey homestead  signed  by  husband  alone  will  not  be  spe- 
cifically enforced,  even  though  complainant  be  w^illing  to 
accept  from  the  husband  alone. — Morris  r.  McClain,  82 
Ala.  370;  15  Am.  &  Eng.  Ency.  Law,  (2d  Ed.)  670  et  seq, 
and  notes;  Doniur  v.  Redenhaugh,  16  N.  W.  Rep.  127. 
An  attempted  alienation  of  homestead,  in  the  actual  oc- 
cupancy of  owner,  by  husband  without  voluntary  signa- 
ture and  assent  of  wife  is  void. — Const,  of  1901,  sec.  205; 
Code,  sec.  2034;  Marx  r.  77tm/^  131  Ala.  345;  DamcU 
i\  Loirery,  92  Ala.  519;  DcQriffvnreid  v,  Clark,  75  Ala, 
425;  Smith  r.  Pcarcc,  85  Ala.  264;  HaJso  v,  ^^eauyright, 
65  Ala.  431;  Houlcrson  i\  Kirkland,  127  Ala.  185;  Mil- 
ler r.  Marx,  55  Ala.  322, ,336;  Cox  t\  Holcomh,  87  Ala. 
589. 

Contract  for  sale  of  land  will  not  be  si)ecifi(ally  en- 
forced when  the  wife  refuses  to  join  in  de(Ml. — Bank's 
Appeal,  15  Am.  Kep.  587;  Grai/hill  r.  Broagh,  37  Am. 
St.  Kep.  8^)4;  Pom.  Spec.  Perf.  (2d  Ed.)  §§  460-2;  Sprin- 
glc  r.  Hhilds,  17  Ala.  295.  Where  party  purchases  lands, 
knowing  that  they  are  a  part  of  the  hcmiestead,  he  cannot 
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recover  money  paid  under  such  contract  for  the  purchase 
when  the  wife  did  not  join  in  the  conveyance  in  accord- 
ance with  statutes. — Thirties  v.  Stumpffy  5  Pac.  Rep. 
431;  Hodges  v.  Far^ham,  31  Pac.  Rep.  606;  Weitzner  v, 
Thingstad,  56  N.  W.  Rep.  817.  The  statute  of  limita- 
tions runs  against  the  wife  in  favor  of  a  purchaser  of 
the  homestead  from  the  husband,  even  though  she  does 
not  join  in  the  conveyance. — Boling  v,  Clark,  50  N.  W. 
Rep.  57.  An  executory  agreement  to  convey  the  home- 
stead, with  or  without  the  voluntary  signature  of  the 
wife  is  still  null  and  inoperative. — Moses  v.  McClain, 
82  Ala.  370;  Striplin  i\  Cooper,  80  Ala.  256;  Halso  v. 
Seavpright,  65  Ala.  431 ;  Hayes  v.  Sou,  B.  &  L. 
Assn,.  124  Ala.  664;  McGuire  v.  Va)iPelt,  55 
Ala,  344;  Jenkins  r.  Harrison.  66  Ala.  345,  361; 
Crims  v.  Harrison,  78  Ala.  608;  Waddell  v. 
Weaver,  42  Ala.  293;  Cox  v.  Holcomh,  87  Ala.  589; 
75  Ala.  397;  Butts  r.  Broughton,  72  Ala.  294;  Griffin  v. 
Schnssler  v,  Dudley,  80  Ala.  552;  Garner  v,  Moore, 
Ala.  370 ;  Burrows  v.  Pickens^  129  Ala.  648 ;  Henderson 
V,  Kirkland.  127  Ala.  185;  Lyon  v.  Hardin,  129  Ala.  643; 
Sloppy  V.  Haffens,  137  Ala.  199;  Shook  v,  B,  &  L,  Ass,, 
140  Ala.  575;  Lester  v.  Johnston,  137  Ala.  194;  Burrows 
r.  Pickens,  129  Ala.  648;  Alford  v.  Lehman,  76  Ala.  526. 
Right  to  specific  performance  depends  upon  existence  of 
those  elements,  conditions,  and  incidents,  which  equity 
regards?  as  essential  to  administration  of  all  of  its  pecu- 
liar modes  of  relief. — Pom.  Eq.  Juris.  §  1404  and  note; 
§  1405;  Bogan  r.  Daughrilh  51  Ala.  312,  314;  Wikle  v, 
McGrair,  91  Ala.  631.  When  specific  performance  can- 
not be  had  e<iuity  will  not  decree  damages  when  com- 
plainant was  aware  specific  performance  could  not  be 
had  at  time  of  filing  bill.— Pom.  Eq.  Juris.  §  1400;  Har^ 
risnn  r.  Drramvs,  33  Ala.  463;  Hatch  i\  Cobh,  4  John. 
Thy.  559,  1  N.  Y.  Thy.  L.  Ed.  936;  Kemphall  v.  Stone, 
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5  John.  Chy.  193,  1  N.  Y.  Chy.  L.  Ed.  1054.  When  a 
party  places  improvements  on  land  knowing  the  title 
thereto  is  in  dispute,  he  is  not  entitled  to  pay  therefor. — 
Andretos  r.  Melton^  51  Ala.  400;  Horton  v.  Sledge,  29 
Ala.  487.  In  bills  for  specific  performance  complain- 
ant's case  must  be  clearly  made  out,  in  harmonious 
pleadings  and  proof  to  entitle  him  to  relief. — Westhrook 
f\  Hay)ics,  137  Ala.  572;  Brov>n  v.  Weaver,  113  Ala.  238; 
Bogan  v.  fJaughdrill,  51  Ala.  312;  Allen  t\  Young,  88 
Ala.  340. 

A  contract  which  is  void,  cannot,  in  absence  of  fraud, 
be  made  effectual  as  an  estopped. — 21  Cyc.  549 ;  11  A- 

6  E.  (2d  Ed.)  423;  57  Am.  St.Rep.  180,  and  note;  Dur- 
kce  V.  People,  46  Am.  St.  Rep.  340;  Curry  v.  Mfg.  Co., 
107  AJa.  420,  437;  Hardee  v.  Darwin,  77  Ala.  472,  483  : 
Wilder  r.  Wilder,  89  Ala.  414;  Warkins  v.  Watson,  21 
S.  W.  636;  Vansaudt  v.  Weir,  109  Ala.  104;  Blythe  v. 
Dargin,  68  Ala.  370,  377 ;  Boylestone  v.  Farrior,  64  Ala, 
564;  Jackson,  v.  Know,  119  Ala.  320. 

W.  T.  Sanders,  for  appellee.  I^reasing  the  homestead 
under  section  2065,  (\>de  1896,  without  having  first  filed 
a  declaration  of  a  claim  of  exemptions,  constitutes  an 
abandonment  of  the  homestead.— 132  Ala.  613;  124  Ala. 
296;  122  Ala.  557;  107  Ala.  465;  106  Ala.  458;  99  Ala. 
411;  94  Ala.  149;  83  Ala.  124;  79  Ala.  112.  Under  the 
facts  in  this  case,  it  is  one  for  the  application  of  the 
doctrine  of  estoppel  unless  the  whole  doctrine  is  to  be 
blotted  out  of  our  system  of  jurisprudence. — A.  G.  8. 
R.  Co.  V.  8.  d  N.  R.  R.  Co.,  84  Ala.  580;  11  Ency  of  Law, 
428;  Hohhs  v.  N.  C.  d  St.  L.  Ry.,  122  Ala.  609;  Cowa-n  v. 
Southern  Ry.  Co.,  118  Ala.  554;  S.'d  N.  A.  R.  R.  Co.,  v. 
A.  G.  8.  R.  R.  Co.,  102  Ala  236;  Pollard  v.  Maddox,  28 
Ala.  321 ;  N.  0.  d  8,  R.  R.  Co.  v.  Jones,  68  Ala.  49. 
Equity  may  charge  the  land   with   the  purchase  money 
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and  the  value  of  improvements. — Powell  v.  Higdon^  90 
Ala.  103;  Adey  r.  EcholSy  18  Ala,  355;  Allen  v.  Young^ 
88  Ala.  239;  Hobbs  v.  \,  C.  d  St.  L.  Hupra;  19  Ala.  398 
44  Am.  St.  Rep.  193;  16  Ency  of  Law,  96-7;  26  lb.  85 
Partial  specific  performaTice  may    be  decreed  and  in 
coate  dower  provided  for. — Spring Ics  Case,  17  Ala.  295 
Thrashet^s  Vme,  23  Ala.  619;  Roger's  Vase,  40  Ala.  442 
86  Am.  St.  Rep.  829  and  notes;  Note  to  24  L.  R.  A.  p. 
765. 

ANDERSON,  J. — The  40  acres  in  controversy  was  at 
the  time  of  the  attempted  sale  a  part  of  the  homestead, 
and  the  bond  executed  by  John  A.  Clark,  not  being  sign- 
ed and  separately  acknowledged  by  his  wife,  was  void  as 
an  obligation  to  convey,  and  was  not  the  subject  of  a 
specific  enforcement. — Moses  v.  McCain,  82  Ala.  370, 
2  South.  741;  McOhee  v,  Wilson,  111  Ala.  619,  20  South. 
619,  56  Am.  St.  Rep.  72.  Nor  does  a  conveyance  of  the 
homestead  which  does  not  conform  to  the  statute  (sec- 
tion 4161  of  the  Code  of  1907)  operate  as  an  estopped 
against  the  husband,  notwithstanding  he  has  been  paid  a 
valuable  consideration.  It  is  simply  void — a  nullity  to 
all  intents  and  purposes. — Hal  so  r.  Seawright,  65  Ala. 
431;  Alford  v.  Lehman,  76  Ala.  526;  Crim  v,  Nelms,  78 
Ala.  604.  The  renting  of  these  40  acres,  which  was  a 
part  of  the  homestead,  the  owner  at  the  time  residing 
on  the  other  portion,  did  not  operate  as  an  abandon- 
ment or  affect  its  character  as  a  homestead. — Bailey  r. 
Punlap,  138  Ala.  415,  35  South.  451;  Metcalf  r.  Smith, 
106  Ala.  301,  17  South.  537.  The  chancellor  therefore 
properly  decreed  that  the  contract  was  a  nullity  anrl  not 
the  subject  of  a  specific  performance. 

The  Constitution  of  1901  (section  205)  expressly  ex- 
empts the  homestead  from  the  payment  of  any  debt,  ex- 
cept by  a  mortgage  or  other  alienation,  with  the  vnlun- 
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tary  assent  and  signature  of  the  wife;  and  section  4161 
of  the  Code  of  1907,  provides  the  method  of  giving  the 
assent.  The  only  exception  made  for  binding  the  home- 
stead for  a  debt  except  as  specially  provided  for,  is  un- 
der section  207  of  the  Constitution,  in  favor  of  laborers' 
and  mechanics'  liens.  To  require  the  refunding  of  the 
purchase  money,  paid  under  a  void  contract  of  purchase, 
as  a  condition  precedent  to  the  recovery  of  the  home- 
stead, would  be  but  the  fastening  of  a  lien  or  incum- 
brance on  the  same,  directly  in  the  teeth  of  the  Consti- 
tution, thus  creating  upon  the  homestead,  by  way  of 
estoppel,  a  charge  or  lien,  which  could  not  be  placed 
thereupon  by  the  direct  and  voluntary  act  of  the  own- 
er, except  in  the  manner  and  form  required  by  the  Con- 
stitution and  statute.  Nor  can  we  understand  how  a 
court  of  equity  can  fasten  a  lien  on  the  homestead  for 
improvement?,  made  by  one  in  possession  under  p  void 
contract  of  purchase,  upon  the  theory  of  an  equitable 
estoppel,  thus  doing,  through  the  machinery  of  a  court 
indirectly,  what  the  parties  could  not  have  done  directly, 
except  in  a  certain  manner.  The  chancery  court  cannot 
fasten  a  lien  on  the  homestead,  growing  out  of  the  ac- 
quiescence by  the  owner,  upon  the  idea  that  it  amounts 
to  an  implied  obligation  to  pay  for  the  improvements, 
when  an  express  promise  and  obligation  to  do  so  could 
not  operate  as  a  charge,  unless  made  in  the  manner  and 
form  prescribed  by  law,  or  unless  it  was  for  labor  and 
material,  and  even  in  that  event  a  compliance  with  the 
statute  would  be  essential  to  the  enforcement  of  same. 
We,  of  course,  have  decisions  where  the  court  has  re- 
quired the  repayment  of  the  purchase  money  as  a  con- 
dition precedent  to  a  recovery  of  land ;  but  they  did  not 
involve  the  homestead.  So,  too.  are  owners  of  land  re 
quired,  under  certain  conditions,  to  pay  for  improve 
ments  as   a   condition   precedent   to  an  eviction  of  an 
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adverse  holder,  and  we  have  a  statute  on  the  subject. 
—Section  3846  of  the  Code  of  1907.  Whether  or  not 
this  section  would  apply  to  suits  for  the  homestead  we 
need  not  decide,  since  the  complainant  in  the  case  at 
bar  it  not  an  adverse  holder,  not  having  paid  all  the 
purchase  money.  On  the  other  hand,  if  he  was,  he 
could  get  the  benefit  of  the  statute  in  the  pending  ac- 
tion of  ejectment. 

The  case  of  Covmn  v.  Southern  R.  R.,  118  Ala.  554, 
23  South.  754,  and  which  is  relied  upon  by  counsel,  is 
no  authority  estopping  the  plaintiff  (Clark)  from  re- 
covering his  homestead,  because  of  the  erection  by  Bird, 
with  the  knowledge  of  Clark,  of  improvements,  until 
first  paying  for  said  improvements.  It  is  true  the  Coican 
VuHC,  Hupnt,  lays  dow^n  the  general  rule  of  an  estoppel 
from  evicting  a  railroad  whose  track  was  laid  with  the 
knowhnlge  of  the  owner,  and  cites  authorities  on  the 
subject.  But  the  homestead  was  not  involved  in  a  sin- 
gle case  cited,  and  while  the  land  in  said  Cowaft  Vase, 
supra,  was  the  homestead,  what  was  said  as  to  the  estop- 
pel was  not  decisive  of  the  case.  There  was  no  attempt 
to  evict  the  railroad,  as  the  bill  simply  sought  compen- 
sation for  the  right  of  way  and  that  the  company  be 
enjoined  from  using  the  same  until  complainant  was 
compensated  under  the  Constitution  and  statutes  per- 
taining to  the  exercise  of  the  right  of  eminent  domain. 
Moreover,  we  can  sw  how  the  doctrine  of  estoppel  might 
be  invoked  against  the  eviction  of  a  railroad  going  over 
the  homestead,  and  yet  not  have  any  application  to  prop- 
erty not  condemned  or  taken  under  the  doctrine  of  emi- 
nent domain.  The  Constitution  makes  provision  for 
taking  property  for  certain  purposes,  whether  it  be  the 
"homestead  or  not,  by  compensating  the  owner,  and  which 
can  be  done  independent  of  obtaining  a  conveyance. 
Yet  when  a  conveyance  is  relied  upon,  instead  of  con- 
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demnation  procedings,  the  conveyance  to  the  right  of 
way,  if  over  the  homestead,  is  null  and  void,  unless  it 
is  separately  acknowledged  by  the  wife. — McOhee  v. 
Wilson,  111  Ala.  619,  20  South.  619,  56  Am.  St.  Rep.  72. 
But  whether  or  not  the  doctrine  of  estoppel  can  be  in- 
voked in  these  railroad  cases,  as  against  the  hom^tead, 
We  need  not  decide,  a?  it  Would  have  no  bearing  upon 
the  case  at  bar,  there  being  no  railroad  or  right  of  con- 
demnation involved.  Nor  should  What  W(»  liere  say  bear 
upon  the  railroad  cases,  as  none  of  them  involved  the 
homestead,  except  the  Voxixin  Case,  supra,  and  we  have 
attempited  to  demonstrate  that  it  is  not  an  authority  in 
support  of  the  estoppel  set  up  in  the  ease  at  bar. 

While  we  hold  that  the  bond  of  John  A.  Clark  is  void 
as  an  obligation  to  convey  the  homestead,  we  do  not 
wish  to  intimate  that  he  would  not  be  personally  liable 
for  a  breach  of  same. 

The  chancellor  erred  in  not  dismissing  the  bill  of  com- 
plaint, and  the  decree  is  reversed,  and  one  is  here  render- 
ed dismissing  same. 

Reverj^ed  and  rendered. 

Tyson,  C.  J.,  and  Simpson  and  Denson^  JJ.,  concur. 


HoggH^et  al.  V.  Holloway, 

Bill  to  Cancel  Deed. 

(Decidea  Deo.  17.  1908.    47  South.  1017.) 

Evidence:  Burden  of  Proof;  Deedn;  Drunkenness, — ^The  com- 
plainants have  the  burden  of  proof  when  seeking  to  cancel  a  deed 
on  account  of  the  drunkennesf*  of  one  of  the  grantors  at  the  time  of 
its  execution. 

Appeal  from  Randolph  Chancery  Ck>urt. 
FT(»ard  before  ITon.  W.  W.  Whiteside. 
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Action  by  J.  M.  B(^g8  and  anothei^  against  K.  D. 
Holloway  for  cancellation  of  a  deed.  Prom  a  decree  for 
defendants,  plaintijffs  appeal.    Affirmed. 

K.  S.  Patb^  and  Hootbn  &  0\bbton^  for  appellant 
The  court  erred  in  sustaining  demurrers  to  the  bill.— 
Shipman  i\  Furnins,  6S  Ala.  555;  Pom.  Eq.  Jur.  ssec. 
731;  Donahon  v.  Posey,  IS  752;  Holland  v.  Barnes,  53 
Ala.  83.   . 

.  Stell^  Blajcb  for  appellee.  The  court  properly  sus- 
tained the  demurrers  to  the  bill. — Galloway  v.  Hendon. 
131  Ala.  280;  Treadwrll  v.  Torhett,  133  Ala.  504.  The 
court  properly  refused  an  injunction. — Womack  v.  Pow- 
ers,  50  Ala.  5;  Holt  v.  Pickett,  111  Ala.  363;  Wilson  v. 
Miller,  143  Ala.  271;  1  Ency  of  Law,  809;  22  Cyc.  788; 
10  Ency  P.  &  P.  947.  The  proof  did  not  warrant  can- 
cellation.— Johnson  v.  Rogers,  112  Ala.  576;  Wright  v. 
Waller,  127  Ala.  555;-  6  Cyc.  336.  The  bill  should  have 
been  dismissed  for  a  misjoinder, of  parties  complainant. 
—Sec.  3129,  Code  1907. 

DENSON,  J.— This  bill  is  filed  by  J.  M.  Boggs  and 
wife,  M.  E.  Boggs,  against  K.  D.  Holloway,  and  prays 
the  cancellation  of  a  deed  executed  by  complainants, 
conveying  to  the  respondent  title  to  a  tract  of  land  de- 
scribed in  the  bill.  The  equity  of  the  bill  rests  upon  the 
alleged  drunkenness  of  J.  M.  Boggs  at  the  time  the  deed 
was  executed.  On  the  submission  of  the  cause  on  the 
pleadings  and  proof,  the  chancellor  held  that  the  proof 
on  the  subject  of  drunkenness  was  insufficient  to  author- 
ize the  relief  prayed,  and  dismissed  the  bill  on  its  merits 
From  that  decree  the  appeal  is  prosecuted. 

The  law  in  respect  to  the  degree  of  drunkenness  nec- 
essary to  authorize  avoidance  of  contracts  is  clearly  set 
forth  in  Wright  r.  Waller.  127  Ala.  537,  29  South.  57, 
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54  L.  R.  A.  440,  and  need  not  be  repeated  here. — See, 
also,  Oaklwnd  v.  kifielley,  129  Ala.  470,  29  South.  385. 
The  answer  specifically  and  fully  denies  the  material 
allegations  of  the  bill.  The  burden  of  proof  rests  upon 
the  complainants;  and,  while  the  evidence  in  respect  to 
the  subject  of  drungenness  is  in  conflict,  we  are,  after 
careful  consideration,  constrained  to  agree  with  the  chan- 
cellor in  his  conclusion,  and  the  decree  appealed  from 
will  be  affirmed. 

This  renders  it  unneitessary  to  consider  other  assign- 
ments of  error,  or  to  determine  whether  there  is  a  mis- 
joinder of  parties  (M)nii)laimni1  in  the  bill. 

Affirmed. 

Tyson,  i\  J.,  and  Simpson  and  Andkkson.  JJ.,  concur. 


€i*offi>rd,  et  al.  v.  Atlanta  B.  &  A. 

Bill  to  Enjoin  Obstruction  of  Alley,  cmd  Eficrodchmerirt 
on  Easement  of  Light ,  Air  and  View. 

(Decided  June  30,   1908.     Rehearing  denied  Jan.   14,   1909. 
48  South.  366.) 

1.  Municipal  Corporations;  OhatructUm  of  Street;  Public  Nuisance; 
Authorized  Structure, — ^A  viaduct  built  over  a  street,  authorized  by 
municipal  ordinance  and  built  in  conformity  thereto,  is  authorized 
by  law  and  not  a  public  nuisance. 

2.  Same;  Injuring  Property;  Obstruction  of  Street. — ^A  viaduct 
which  arches  the  street  thirty  feet  over  the  head,  and  which  leaves 
a  passage-way  thirty  feet  wide  in  the  center  of  the  street  for  public 
travel,  does  not  deny  to  abutting  property  owners  the  right  of 
access  on  the  street  to  and  from  their  property. 

3.  Easement;  Light  Air  and  View. — One  may  construct  or  build  on 
Ills  own  land  a  structure  which  will  cut  off  the  view,  light  and  air  of 
the  adjacent  owner;  as  the  doctrine  of  easement  in  light,  air  and 
view  as  against  an  adjacent  landowner  is  not  recognized,  though 
Hueh  right  is  based  on  a  claim  by  prescription. 
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4.  Eminent  Domain;  Injury  to  Property. — ^The  building  by  a  rail- 
road of  an  embankment  on  Its  own  land,  and  the  constructing  of  a 
viaduct  authorized  by  municipal  ordinance,  which  arches  the  street 
overhead  thirty  feet  and  leaves  a  passageway  thirty  feet  in  the  center 
of  the  street  for  public  travel,  and  which  furnishes  the  only  feasible 
way  of  crossing  the  street,  is  not  such  a  taking  of  the  property  of 
abutting  owner  fifty  feet  or  more  distant  from  the  construction  as  is 
prohibited  by  section  235.  Constitution  1901. 

5.  Nuisance;  Acts  Authorized  hy  Late. — A  structure  erected  imder 
authority  of  law  is  not  a  public  nuisance. 

Appeal  from  Bessemer  City  (Tourt. 

Heard  before  Hon.  William  Jackson. 

Bill  by  «T.  T.  CroflPord  and  others  against  the  Atlanta, 
Birmingham  &  Atlantic  Railroad  Company  and  another. 
From  a  decree  dismissing  the  bill,  complainants  appeal. 
Affirmed. 

EsTES^  Jones  &  Welch,  for  appellant.  Easement  of 
light,  air,  view,  ingress  and  egress,  are  property. — Jack- 
son V.  Bir.  F.  d  M.  Co.^  45  South.  660;  Ut  Nat.  Bmk  v. 
Tyson,  133  Ala.  475;  Elliott  on  Roads  &  Streets,  961; 
4  L.  R.  A.  193;  14  L.  R.  A.  370;  lb.  381.  The  vacating 
or  closing  of  a  street  in  such  manner  aB  to  obstruct  light, 
air,  view  or  ingress  and  egress,  constitutes  the  taking  of 
property  within  the  Constitution. — Authorities  supra 
and  38  L.  R.  A.  287.  The  acts  of  the  Legislature  and 
the  ordinances  of*  Bessemer  authorizing  the  taking,  in- 
juring or  destroying  of  property  for  public  use  without 
compensation  are  void. — Sec.  235  and  23,  Const.  1901 ; 
Jackson  v.  Bir.  F.  d  M,  Co.  supra;  Miller  v.  Mobile,  47 
Ala.  163;  82  Ala.  297;  2  S.  &  P.  190;  Campbell  v.  Wih 
Hams,  127  Ala.  320;  15  646-7.  Injunction  will  lie  to 
prevent  the  taking,  injuring  or  destroying  private  prop- 
erty by  persons  authorized  to  exercise  the  right  of  emi- 
nent domain  until  compensation  be  paid. — Neihaus  v. 
Cook,  134  Ala.  22S;  H.  A.  d  B.  R.  R.  Co.  v.  Matthews, 
99  Ala.  24 ;  121  Ala.  609 ;  75  Ala.  280 ;  119  Ala.  29.  This 
right  is  not  confined  to  those  abutting  owners  who  abut 
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on   that   part  of  the  street  closed  or  obstructed  but  ap- 
plies to  all  who  are  damaged. — Authorities  supra. 

Tillman,  Grubb,  Buauley  &  Morrow,  for  appellee. 
The  provisions  of  the  ("onstitutiou  preventing  corpora- 
tions invested  with  the  right  of  eminent  domain  from  in- 
juring property  without  making  compensation  therefor 
were  ordained  to  prevent  a  corporation  shiehling  itself 
against  liabilities  for  damages,  consequent  upon  the 
work,  on  legislative  authority,  and  to  make  it  answerable 
as  an  individual  in  the  absence  of  legislative  authority. 
—8  L.  R.  A.  787;  80  Ala.  489;  Am.  St.  Rep.  889;  57  L. 
R.  A.  237;  4  Am.  St.  Rep.  659;  47  L.  R.  A.  755;  28  Am. 
St.  Rep.  396 ;  124  Cal.  274 ;  I^wis  Eminent  Domain,  sec. 
236.  On  these  same  authorities,  property  is  not  injured 
within  the  purview  of  section  235  of  the  Constitution 
unless  the  owner  thereof  would  have  a  right  of  action 
therefor  at  common  law  against  a  natural  person  or 
private  corporation;  nor  is  property  injured  within  the 
purview  of  the  provisions  of  the  Constitution  requiring, 
the  prepayment  of  compensation  therefor,  unless  some 
property  right  or  interest  which  the  owner  enjoys  in 
connection  with  the  property  and  not  shared  or  enjoyed 
by  the  public  at  lai^e,  is  injuriously  affected.  Property 
is  not  injured  within  the  purview  of  the  provisions  of 
the  Constitution  requiring  prepayment  of  compensation 
for  the  permanent  obstruction  of  a  highway  upon  which 
the  property  abuts  unless  the  property  in  question  eith- 
er abuts  that  part  of  the  highway  which  is  taken  or  ob- 
structed, or  unless  the  right  of  access  to  such  property 
is  materially  impaired  or  destroyed. — Authorities  supra ; 
Southern  Ry.  v.  Alhes,  45  South.  244;  Jackson  v.  Birm, 
F.  &  M.  Co.,  45  South.  660 ;  3/a&t7e  /?.  R,  Co.  v.  Dennis. 
137  Ala.  649.  A  private  individual  is  not  entitled  to  an 
action  for  damages  arising  from  a  common  or  public  nui- 
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sauce  unless  he  sustains  a  special  injury  different  in  kin<l 
from  that  suffered  by  the  public  generally. — 21  A.  &  E. 
Ency  of  Law,  713.  A  property  owner  does  not  suffer 
an  injury  different  in  kind  from  that  suffered  by  the 
public  at  large  by  the  obstruction  of  a  highway  upon 
which  his  property  abuts  unless  his  rights  of  access  to 
his  property  is  destroyed  or  unless  his  property  abuts 
that  part  of  the  highway  which  is  obstructed. — Mobile 
R.  Ii\  Co,  Dennis/lS7  Ala.  649;  Buhl  v.  Ft.  Street  f/. 
Depot  Vo,  23  L.  R.  A.  392;  Dentzler  v.  Indianapolis  Un. 
St.  Ry.  Vo,,  34  L.  R.  A.  769 ;  Stanwood  v.  City  of  Maiden, 
16  L.  R.  A.  591;  Whitsett  v.  Upton  Depot  d  R,  R.  Co., 
U)  (^olo.  234;  15  Pac.  Rep.  339;  East  St  Louis  v. 
O^Flynn,  119  Mo.  59  Am.  Rep.  595;  Smith  v.  Boston, 
7  Cush.  254  Mass;  Glasgow  v.  St.  Louis,  107  Mo.  204; 
McGhee^s  Appeal,  114  Pa.  477;  Chicago  v.  Union  Bldg, 
Assn.,  102  111.  379;  Parker  v.  Catholic  Bishop,  146  111. 
158;  Aldrich  v.  Metropolitan  etc.  Ry.,  57  L.  R.  A.  237; 
Cram  v.  Laconia,  57  L.  R.  A.  282;  Heller  v.  R.  R.,  28 
Kan.  625;  Levee  Dist.  No.  9  v.  Farmer,  101  Cal.  178; 
Little  Rock  R.  R.  Co,  v.  Newma/n,  108  Am.  Rep.  17; 
Ind.  R.  R.  V.  Everly,  59  Am.  Rep. ;  Elliott  on  Roads  & 
Streets,  (2nd  Ed.)  877.  The  bill  does  not  make  out  a 
case  for  relief. — Mobile,  etc.  R.  R.  Co.  v.  Dennis,  supra. 
The  plenary  power  of  the  Legislature  over  streets  and 
highways  is  such  that  it  may  in  the  absence  of  special 
constitutional  provisions  vacate  or  discontinue  them. — 
Southern  Ry.  Co.  v.  Albes,  supra;  Jackson  v.  Bir.  F  & 
M.  Co.y  supra.  A  property  owner  cannot  assail  the  con- 
stitutionality of  the  act  of  the  Legislature  vacating  a 
highway  unless  his  property  abuts  upon  that  part  of  the 
highway  which  has  been  vacated. — Southern  Ry.  Co.  v. 
AThes,  supra;  N.  d  O.  D.  B.  T.  Co.  v.  Karcher,  112  Ala. 
676;  Lewis  on  Eminent  Domain,  sec.  134;  Elliott  on 
Streets  &  Roads,  sec.  877.    The  closing  of  an  public  way 
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to  property  does  not  give  the  owner  thereof  a  right  of 
action  if  another  way  is  left  open. — Southern  Ry.  Co.  v. 
Albes,  supra;  43  N.  Y.  399;  55  N.  Y.  486;  101  N.  Y.  417; 
11  Gray,  326;  119  111.  206;  15  R.  I.  334. 

•  DOWDELL,  J.— The  only  question  which  differen- 
tiates this  case  from  that  of  Hall  et  aL  r.  Atlanta,  liir- 
mingham  d  Atlantic  /?.  /?.  Co.  et  aL,  Infra,  48  South. 
365,  is  the  one  relating  to  the  easement  of  air,  light,  and 
view.  Counsel  for  appellants  in  their  brief  say :  "This 
case  is  very  much  like  the  case  of  John  A.  Hall  et  al.  v. 
Atlanta^  Birmingham  &  Atlantic  Railroad  Company  et 
al.,  submitted  with  this  case.  In  fact,  the  real  facts  in 
the  two  cases  are  practically  the  same;  but  the  facts  as 
shown  by  the  two  hills  are  different,  in  that  the  bill  in 
this  case  is  more  elaborate,  and  sets  out  more  fully  the 
true  statement  of  facts,  and  also  this  bill  charges  in  pos- 
itive terms  the  infringement  of  complainant's  easement 
in  the  avenues  and  alleys  of  light,  air,  and  view.  His 
bill  also  attacks  the  constitutionality  of  the  act  of  the 
Legislature  and  the  ordinance  of  the  city  of  Bessemer  by 
which  the  closing  up  of  the  alleys  is  sought  to  be  justi- 
fied, and  the  obstruction  of  the  avenues." 

As  to  the  constitutionality  of  the  act  of  the  Legisla- 
ture and  of  the  ordinance  of  the  municipality  referred 
to,  this  question  was  presented  and  passed  on  in  the  case 
of  Hall  et  al.^  supra,  and  adversely  to  the  contention  of 
appellants.  We  do  not  understand  that  there  is  any 
contention  of  a  want  of  power  on  the  part  of  the  munici- 
pality, under  the  legislative  grant  of  powers  contained 
in  the  charter,  to  pass  the  ordinance  in  question;  but 
the  contention  is  that  the  ordinance  is  violative  of  sec- 
tion 235  of  the  Constitution  of  1901,  in  so  far  as  it  au- 
thorizes the  taking  of  private  property  for  public  use 
without  first  making  just  compensation  for  the  property 
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taken,  injured,  or  destroyed,  etc.,  as  provided  by  law. 
It  is  admitted  by  the  bill  that  the  viaduct  being  con- 
structed over  Berkley  avenue  was  authorize<l  by  ordi- 
nance of  the  municipality,  and  it  is  not  denied  that  the 
same  is  being  constructed  in  conformity  with  said  ordi- 
nance. The  structure,  therefore,  being  one  authorize<l 
hy  ]{nv,  cannot  hv  sail  to  constitute  a  public  nuisance. 
The  bill  shows  that  the  viaduct  arches  said  avenue  over- 
head 30  feet,  and  that  there  is  a  passageway  for  public 
travel,  left  in  the  middle  of  the  avenue  under  said  arch, 
30  feet  wide.  It  is  evident,  from  this,  that  the  right  of 
access  of  abutting  property  owners  on  said  avenue  to 
and  from  their  property,  is  not,  by  reason  of  the  viaduct, 
denied  them.  Moreover,  we  are  of  the  opinion  that  the 
way  so  left  open  ,for  public  travel  is  reasonable  and  con- 
venient. 

This  brings  us  to  a  consideration  of  the  principal 
question  in  this  case,  and  one  not  specially  treated  of 
in  the  Case  of  Hall  et  al,  supra,  and  that  is  the  one 
wherein  it  is  charged  in  the  bill:  "And  complainants 
further  aver  that  the  construction  of  said  embankment 
and  archway  and  railroad  was  aforesaid,  upon  which  i* 
to  be  opera tefl  the  aforesaid  railroad,  will  greatly  ob- 
struct complainants'  access  to  view,  light,  and  air,  and 
would  greatly  cut  oflf  the  circulation  of  air,  and  would 
place  in  said  highway  an  obstruction  that  would  be  un- 
sightly to  the  eye.  •  •  •  And  complainants  further 
aver  that  said  All  across  said  alley  will  also  wholly  cut 
off  and  obstruct  their  access  to  the  view,  light,  and  air 
over  the  same  from  toward  Fourteenth  street  and  the 
south,  to  which  they  are  entitled."  The  bill  shows  that 
the  complainants  are  the  owners  of  lot«  1,  2,  3,  4,  and  5, 
each  of  said  complainants  owning  separately  and  re- 
spectively one  of  said  lots,  and  that  the  respondent  the 
Alabama  Terminal  Railroad  Pompany  is  the  owner  of 
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lots  6,  7,  and  8.  All  of  said  lots  are  in  the  same  block, 
and  front  on  Berkley  avenue,  and  extend  back  to  the 
alley  in  question,  and  all  of  said  lots  ar(»  of  a  uniform 
width  of  50  feet.  It  is  further  shown  that  the  railroad 
embankment  is  entirely  on  lots  6,  7,  and  8,  the  private 
property  of  the  respondent  the  Alabama  Terminal  Rail- 
road Company,  and  connecting  the  All  in  the  alley  and 
the  viaduct  or  archway  over  Berkley  avenue.  The  lot 
<)f  the  complainant  Crofford  is  the  nearest  one  of  the 
abuttiiiji'  owners  to  the  point  where  the  viaduct  crosses 
the  nveime  and  to  the  ])oint  where  the  fill  crosses  the 
alley;  tbe  distance  beinp:  not  less  than  50  feet.  The  lots 
of  the  other  complainants  abutting  on  said  avenue  are 
still  further  away,  from  100  to  250  feet. 

So  far  as  the  embankment,  which  is  constructed  on 
the  respondent's  own  private  property,  affects  the  com 
plainants'  easement  of  view,  light  and  air,  this  is  a  prop 
osition  that  contains  no  merit  whatever.  No  one  can 
doubt  the  right  of  a  party  to  build  on  his  own  land,  even 
though  it  entirely  cuts  oflF  the  view,  light,  and  air  of 
his  neighbor  on  the  side  next  to  such  building.  As 
against  an  adjacent  landowner  the  doctrine  of  an  ease- 
ment in  light,  air  and  view,  is  not  recognized  in  this 
state,  even  though  such  right  or  title  be  based  upon  a 
claim  by  prescripti(m. —  Ward  r.  \vnl,  37  Ala.  500, 
which  case  was  followed  in  Jesse  French  Co,  v.  Forbes. 
129  Ala.  471,  29  South.  683,  87  Am.  St.  Rep.  71.  As  to 
the  viaduct  over  the  avenue  and  the  fill  in  the  alley,  un- 
der the  facts  stated  in  the  bill  as  to  the  distances  from 
complainants'  property  and  the  character  of  the  struct- 
ure, it  is  difficult  to  conceive  how  the  complainants  can 
be  affected  as  to  air  and  light.  The  right  of  the  respon- 
dents to  cross  the  avenue  with  their  railroad  is  not  de- 
nied; nor  is  it  denied  that  the  manner  of  the  crossing, 
viz.,  by  the  overhead  viaduct,  is  the  safest  for  the  public 
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using  said  avenue,  and  tlie  only  feasible  way  of  crossing. 
We  are  of  the  opinion  that  on  the  facts  of  this  case  there 
is  no  such  taking,  destroying,  or  injuring  of  the  com- 
plainants' property,  within  the  meaning  of  section  235 
of  the  Constitution  of  1901,  as  wouhl  authorize  interfer- 
ence by  a  court  of  chancery  in  the  exercise  of  its  re- 
straining powers. 

Onr  conclusion  is  that  the  bill  is  without  equity,  and 
the  decree  dismissing  the  same  will  be  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Simpson,  Anderson,  and  Dknson. 
J.T.,  concur. 


Leahart,  6f  a/,  r.  Dee^mi^yvv^  et  af. 

Bill  to  Kf} farce  Lien  of  Attontri^. 
(Decided  .Tan.  14.  1909.     4S  South.  371.- 

1.  Constitvtional  Law:  Retroactive  Statutes. — Section  22,  Constitu- 
tion 1901»  prohibits  the  enactment  of  ex  post  facto  law,  hut  not  a 
retroactive  law,  so  that  unless  a  law  impairs  the  obligation  of  a 
contract,  or  deprives  the  citizen  of  some  vested  right,  or  is  obnoxious 
to  some  other  provision  of  the  Constitution,  the  fact  that  it  is  retro- 
active does  not  render  It  unconstitutional. 

2.  Statutes;  Construction;  Retroartive  Operation. — A  statute  has 
uo  retroactive  effect  or  operation  unless  it  is  plain  from  its  tenns 
that  the  Legislature  so  intended  It  to  operate. 

.3.  Same;  Lien  for  Services  as  Aftor«r//.~Soction  3011,  Code  1907, 
has  no  application  to  a  suit  in  progress  at  the  time  the  section  be- 
came effective,  since  It  is  not  retroactive. 

4.  Executors  and  Administrators ;  Contraets;  Insolrcncy  of  Admin- 
istrators; Statutory  Provision. — Under  sections  ti08.5  and  6080,  Code 
1907,  attorneys  who  have  rendered  neces.sary  senMces  under  a  con- 
tract with  an  administrator  can  recover  therefrom  in  proceedings 
against  the  administrator's  successor,  provided  the  conditions,  speci- 
fied by  section  6085,  Code  1907,  exists. 

5.  Same;  Action  Against;  Pleading. — The  statute  requires  only  that 
the  administrator  who  made  the  contract  or  incurred  the  liability 
should  be  insolvent,  and  it  is  not  necessary  to  allege  that  the  suc^ 
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eessurs  and  uther  defeudauts  were  iusolvent,  in  an  action  agalnat 
the  successor  of  the  administrator  contracting  for  the  services,  and 
others. 

6.  Pleadini/M.  iivoil  in  Part:  Demurrer. — Where  the  bill  contained 
equity  as  to  oue  of  the  |)rayers,  but  not  as  to  some  others,  a  demur- 
rer directed  against  the  entire  l>ill  was  properly  overruled. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  ITon.  A.  FI.  Bbnnbes. 

Bill  by  Frank  Deednieyer  and  others  against  Susie 
E.  Leahart,  administratrix  of  Martha  A.  Worley,  and 
others.  Decree  for  complainants,  and  respondents  ap- 
peal.   Aflarmed. 

Jere  r.  KiNCf,  for  appellant.  The  appellees  have  no 
lien  on  the  judj^nent  or  decre  and  the  bill  is  without 
equity. — Moscly  &  Eley  r.  Noi'man,  74  Ala.  424;  24  A. 
&  E.  Ency.  of  Law,  877.    Sec.  3011,  Oode  1907. 

F'rank  Deedmeyer,  and  James  A.  Mitchell,  for  ap- 
pellee. The  statutes  now  give  attorneys  a  lien  on  judg- 
ments and  suits.— Sec.  3011,  Code  1907.  This  statute 
falls  within  the  class  known  as  remedial  statutes  and 
are  liberally  construed. — Endlich  on  Interpretation  of 
Statutes,  sec.  107  et  se<].  The  fact  that  Mrs.  Worthy 
resigned  as  administrator  did  not  abate  the  action. — 
Sees.  2499,  and  2805,  Code  1907;  Ex  parte  Howell,  118 
Ala.  117;  Brmcn  v,  TuttriJer,  61  Ala.  372.  This  action 
is  maintainable  under  sections  6085-6,  Code  1907.  See 
also  2  Pom.  Eq.  Jur.  sees.  873-910. 

SIMPSON,  J.— The  bill  in  this  case  was  filed  by  the 
appellees  against  the  appellants,  seeking  to  enforce  a 
lien  for  attorney's  fees.  The  facts,  in  substance,  are 
that -one  of  the  defendants — Martha  A.  Worley,  as  ad- 
ministratrix of  the  estate  of  Benjamin  L.  Worley,  in 
accordance  with  a  verbal  agrement  previously  made  by 
said  Martha  A.  and  M.  V.  Worley,  who  were  the  only 
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heirs  of  said  Benjamin  L.  Worley — entered  into  a  writ- 
ten agreement  with  the  appellees  on  December  23,  1907, 
by  which  appellees  were  employed  as  attorneys  to  bring 
suit  against  the  defendant  the  Southern  Railway  Com- 
pany for  damages  resulting  from  the  death  of  said  de- 
cedent, alleged  to  have  been  caused  by  the  negligence  of 
said  railway  company,  and  in  said  agreement  it  was 
provided  that  said  appellees  should  have,  as  compensa- 
tion for  their  services,  a  sum  equal  to  one-third  of  the 
sum  which  should  be  collected  in  settlement  of  said 
claim  either  by  suit  or  compromise.  In  April,  1908,  said 
M.  A.  Worley  resigned  as  administratrix,  and  shortly 
thereafter  the  defendant  Susie  E.  Leahart,  a  daughter 
of  said  Martha  A.  Worley,  was  appointed  administratrix 
de  bonis  non  of  said  estate,  and  refused  to  allow  herself 
to  be  made  a  party  to  said  suit,  but  preceded  to  make  a 
settlement  with  said  Southern  Railway  Company  with- 
out the  knowledge  of  «aid  attorneys,  appellees,  and  made 
a  settlement  by  written  agreement  for  the  sum  of  |3,500, 
which  has  not  been  paid.  Complainants  claim  a  lien  on 
said  suit  under  section  3011  of  the  Code  of  1907,  which 
went  into  effect  May  1,  1908;  and  they  allege  that  the 
resignation  by  said  M.  A.  Worley,  and  the  appointment 
in  her  stead  of  her  said  daughter,  Susie  E.  Leahart,  was 
part  of  a  fraudulent  scheme  entered  into  between  them, 
said  M.  V.  Worley,  and  other  persons  unknown,  for  the 
puri>ose  of  defrauding  complainants  of  their  just  rights, 
by  compromising  said  claim,  and  that  the  Southern 
Railway  Company,  through  some  agent,  participated  in 
said  collusive  scheme  or  arrangement  to  defeat  or  de- 
fraud complainants  out  of  their  fees.  The  prayers  of 
the  hill  are  that  the  estate  of  said  Benjamin  L.  Worley, 
deceased,  b(»  (l(HTeed  to  be  liable  for  the  fees  due  com- 
plainants, that  complainants  be  adjudged  and  decreed  a 
Hen  on  said  suit  and  said  claim  for  damages,  "and  inci- 
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dentally  that  they  be  adjudged  and  decreed  a  lien  on  the 
said  sum  of  |3,500  due  from  the  Southern  Railway  Com- 
pany, and  that  said  company  be  ordered  and  directed  to 
pay  over  to  the  complainants  the  amount  due  them  for 
said  services,  and  tliat  the  court  adjudge  and  decree  that 
the  complainants  are  entitled  to  the  amount  of  $1,166.66, 
with  interest  thereon.'' 

The  first  question  which  presents  itself  is  whether  the 
lien  provided  for  by  section  3011  of  the  Code  applies  to 
('au^cs  of  aciif'Q  which  were  in  progress  when  said  sec 
tion  b(^eaiiie  a  law.  It  may  be  stated,  as  a  general  prop- 
osiliou,  that  lliere  is  no  section  in  our  Constitution 
which  prohibits  the  enactment  of  a  retroactive  law. — 
Aldridge  v.  Tuscumhia,  etc.,  R.  R.,  2  Stew.  &  P.  199,  23 
Am.  Dec.  307;  JAndsay  v.  J  United  States  Savings,  etc, 
Ass'n.,  120  Ala.  168,  24  South.  171,  42  L.  R.  A.  783.  Se.- 
tion  22  of  our  (constitution  of  1901  expresses  the  only 
limitation  in  that  line,  and  our  courts  have  held  that 
''ex  post  facto'-  \a\v^  are  necessarily  penal  laws;  so  that, 
unless  a  law  impairs  the  obligation  of  a  contract,  or  de- 
prives the  citizen  of  some  vested  right,  or  is  obnoxious  to 
some  other  provision  of  the  Constitution,  the  mere  fact 
that  it  is  retroactive  does  not  render  it  unconstitutional. 
The  general  rule  is  that  a  law  will  not  be  construe<l  as 
having  a  retroactive  effect  unless  it  is  plain  from  ifc* 
terms  that  the  Legislature  so  intended. — Smith  v,  Kolb 
rt  al,y  58  Ala.  645.  It  was  held  in  the  case  just  cited 
that  the  act  amending  the  statute  in  regard  to  mechan- 
ics' liens  did  not  have  any  retroactive  effect.  The  re- 
troactive statutes  which  have  been  recognized  as  valid 
have  been  mainly  acts  affecting  merely  the  remedy ;  but 
when  an  act  fixes  a  lien  upon  a  citizen's  property,  which 
did  not  exist  before,  as  the  result  of  a  contract  already 
mlGiide  ,while  it  does  not  impair  the  obligation  of  the  con- 
tract, yet,  on  the  contrary,  it  increases  the  burden  of  the 
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contract,  which  would  seem  to  be  as  great  a  wrong  to 
one  party  as  impairing  the  obligation  would  be  to  the 
other.  In  fact,  to  the  extent  that  the  lien  attaches,  it  is 
taking  the  party's  property  without  due  process  of  law, 
inasmuch  as  it  gives  to  the  lienor  the  right  to  take  the 
property  of  the  other  by  mere  legislative  enactment 

In  our  own  court,  in  a  case  wherein  it  declared  uncon- 
stitutional a  mechanics'  lien  law,  which  made  the  fact 
fhat  the  person  performing  labor  was  not  notified  in 
writing  not  to  perform  it  prima  facie  evidence  that  it 
was  by  and  with  the  owner's  consent  that  such  labor 
was  performed,  the  court  quotes  with  approval  from 
the  case  of  Meyer  i\  Berhnuli,  39  Minn.  438,  40  N.  W. 
513,  1  L.  R.  A.  777,  12  Am.  St.  Rep.  663,  these  words: 
*'As  liens  are  an  incumbrance  upon  the  owner's  prop- . 
erty,  it  is  fundamental  that  they  can  only  be  created  by 
his  consent  or  authority.  No  man  can  be  deprived  of 
bis  property  without  his  consent,  or  by  due  porcess  of 
law." — Randolph  v.  Builders^  &  Painter^  Supply  Co,, 
106  Ala.  501,  512,  17  South.  721.  And  in  a  later  case, 
on  the  mechanic's  lien  law,  the  same  quotation  is  made. 
—Selma  Sash,  etc,^  Factory  v,  Stoddnrd,  116  Ala.  251, 
253,  22  South.  555.  This  court  also  said,  referring  to  the 
principle  that  a  mechanic's  lien  could  not  have  prece- 
dence of  a  prior  mortgage  on  the  land :  "To  hold  that 
a  subsequent  contractor  or  materialman  could  acquire  a 
lien  which  would  take  precedence  over  an  intervening 
incumbrance  ♦  ♦  »  would  shock  the  moral  sense  of 
the  profession  and  fail  to  carry  out  the  intention  of  the 
liegislature." — Wimherly  v,  Mayherry  &  To.,  94  Ala. 
246,  10  South.  157,  14  L.  R.  A.  305;  Welch  v,  Pryrter^m 
Ala.  232. 

It  would  involve  the  same  principle  to  hold  that  the 
Legislature  could  import  into  a  contract  already  made 
a  provision  fixing  a  lien  on  the  property  of  the  contract- 
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or,  not  included  in  the  original  contract  An  act  simi- 
lar to  section  3011  of  our  Code  was  passed  by  the  Leg- 
islature of  Minnesota,  and  the  Supreme  Court  of  that 
state  held  that  it  did  not  apply  to  a  suit  which  was  in 
progress  at  the  time  the  act  became  effective. — Northrup 
V.  Hay  ward,  102  Minn.  307, 113  N.  W,  701. 

It  results  tYv^t  section  3011  of  the  Code  of  1907  doe« 
not  apply  to  the  claim  in  this  case,  and  that  the  appel- 
lees have  no  lien  upon  the  cause,  or  upon  the  proceeds 
thereof,  under  said  section.  However,  section  4183  of 
the  Code,  of  18!H)  (j^ection  6085,  Code  1907)  provides 
that  an  administrator  "may  render  the  estate  in 
his  hands,  to  be  administered,  liable  for  the  payment  for 
necessarj'  services  rendered  to  him,  *  *  *  if  he  be  or 
■  become  insolvent,  without  making  payment,  and  has  not 
charged  the  estate  with,  and  obtained  credit  for  such 
services."  And  the  succeeding  section  provides  for  the 
enforcing  of  said  liability  by  proceedings  in  the  chan- 
cery court  against  said  administrator  or  his  successor. 

It  is  insisted  by  the  appellants,  as  a  reason  for  sus- 
taining the  demurrer,  that,  while  the  bill  alleges  that 
Martha  A,  Worley  is  insolvent,  it  does  not  allege  that 
Susie  E.  Leahart,  M.  V.  Worley,  or  the  Southern  Rail- 
way Company  is  insolvent.  There  is  no  merit  in  this 
contention.  The  statute  requires  only  that  the  adminis- 
trator who  made  the  contract  or  incurred  the  liability 
shall  be  insolvent.  The  evident  reason  of  this  is  that,  if 
he  is  not  insolvent,  he  is  liable  personally  for  the  claim. 

The  bill  seeks,  first,  that  "the  estate  of  Benjamin  L. 
Worley,  deceased,  be  decreed  liable  for  the  fees  due 
them  [complainants]  for  services,"  etc.;  and,  second 
that  their  lien  be  declared  and  enforced.  The  demurrers 
point  out  objections  only  to  the  liens,  and  yet  are  di- 
rected against  the  entire  bill,  and  as  to  the  second  pray- 
er of  the  bill  there  is  equity.     Consequently  the  demur- 
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rers  were  properly  overruled. — Worthington  et  al.  v. 
Miller,  134  Ala.  421,  32  South.  748. 

The  question  of  the  misjoinder  of  parties  is  not  in- 
cluded in  either  cause  of  demurrer. 

The  decree  of  the  court  is  affirmed. 

Haralson,  Anderson,  and  Dbnson,  JJ.,  concur. 


Alabama  Central  Railroad  i  oinpany 
V.  Long:. 

Bill  to  Enjoin  Ejectment  Suit. 

(DcHided   Jan.    14,    1909.     Rehearing   denied    Feb.    5,    1909. 
48  South.  363.) 

1.  Eminent  Domain;  Remedies;  Ejectment;  Injunction, — Where  the 
owner  of  land  contracted  with  a  railroad  Company  in  writing  to  con- 
vey land  for  a  right  of  way,  and  the  railroad  constructs  its  road  over 
the  land  at  great  expense  with  the  knowledge  and  consent  of  the 
owner,  it  may  restrain  the  owner  from  suing  in  ejectment,  on  offering 
to  do  equity  and  make  compensation. 

2.  Specific  Performance;  Remedy;  Discretion. — Regulated  by  de- 
fined rules,  the  remedy  of  specific  performance  rests  largely  in  ju- 
dicial discretion.    * 

3.  Same:  Contracts  En  forcible. — To  be  specifically  enforced  the  con- 
tract must  be  just,  fair  and  reasonably  certain  in  respect  to  the 
subject  matter  and  stipulation,  and  founded  on  a  valuable  conside- 
ration. 

4.  Same;  Contracts;  Consideration. — In  the  absence  of  a  showing 
of  fraud  or  fiduciary  relations,  a  consideration  of  $1  is  sufficient  to 
authorize  the  specific  performance  of  a  contract  for  the  conveyance 
of  land  to  a  railroad  for  a  right  of  way. 

5.  Frauds;  Statute  of;  Contract  for  Sale  of  Land;  Requisites. — ^To 
be  in  compliance  with  the  statute  of  frauds  a  contract  for  the  sale  of 
lands  must  express  a  valuable  consideration,  describe  the  subject  mat- 
ter directly,  or  make  reference  to  something  outside  the  writing  by 
a  resort  to  which  certainty  may  be  established,  and  must  be  signed 
by  the  parties  to  be  charged. 

6.  Same. — A  contract  is  not  within  the  statute  of  frauds  where  It 
Is  in  writing  and  by  which  the  owner  of  the  land  agrees  to  convey  to 
a  railroad  such  lands  as  may  be  actually  used  or  occupied  by  the 
railroad  on  completion  of  Its  roadbed  over  named  quarter  sections; 
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and  when  the  roadbed  is  completed  such  contract  becomes  absolute 
and  fixes  on  the  owner  the  duty  to  make  deeds  to  such  land  in  such 
quarter  section  as  is  in  the  actual  use  and  occupancy  of  the  railroad. 

Appeal  from  Walker  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bionners. 

Bill  by  the  Alabama  Central  Railroad  Company 
against  Z.  M.  Long,  as  administrtrix  of  John  B.  Long, 
deceased.  From  a  decree  sustaining  a  demurrer  to  the 
bill,  complainant  appeals.     Reversed  and  rendered. 

W.  C.  Davis^  and  A.  F.  Fite^  for  appellant.  The  alle- 
gation that  appellant's  railroad  was  built  and  construct- 
ed over  the  lands  de^scribed  in  the  ejectment  suit  with 
the  knowledge  and  consent  of  the  appellee's  inte>tate 
gives  equity  to  the  bill. — Sloutho^n  Tiy,  Co.  v.  Hood,  126 
Ala.  312.  The  agreement  is  enforcible  notwithstanding 
its  want  of  particularity  in  the  description  of  the  land. 
— Coyue  V,  Warrior*  Southern  K,  R.  Co.,  137  Ala,  554. 

Lacy  &  Lacy,  for  appellee.     No  brief  came  to  the  Re 
porter. 

DKXSON,  J.— This  bill  is  filed  by  the  Albama  Cen- 
tral Kailroad  Company,  a  corporation,  to  enjoin  an  eject- 
ment suit  commenced  aiiainst  it  in  the  circuit  court  of 
Walker  county  by  Z.  ;M.  Ivong,  as  the  administratrix  of 
the  estate  of  John  B.  Lonir.  deceased,  to  recover  a  strip 
of  land  20  feet  wide  through  the  N.  W.  H  of  the  N.  W. 
i/j  of  section  34,  township  13,  range  7  W.,  in  said  coun- 
ty, over  or  upon  which  complainant's  road  is  construct- 
ed. The  bill  shows  that  the  road  was  constructed  over 
said  land  under  a  contract  in  writing  made  by  John  B. 
Long  during  his  lifetime  with  the  complainant  in  the 
words  and  fisrures  following : 

"Know  all  men  by  these   presents,   that   I,    Tohn   B 
Lon^j:  for  and  in  consideration  (»f  the  sum  of  one  dollar 
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to  me  in  hand  paid  by  the  Alabama  Central  Railroad,. a 
corporation,  do  hereby  agree  and  covenant  to  execute  to 
said  corporation  a  quitclaim  deed,  in  proper  form,  con- 
veying to  said  corporation  such  lands  as  may  be  in  ac- 
tual use  or  occupancy  by  it  on  the  completion  of  it^ 
roadbed  over  the  following  described  land,  together  with 
the  usual  right  of  way  privileges,  said  roadbed  to  hv 
constructed  west  of  the  South  Lowell  public  road  and 
over  the  S.  W.  Vi  of  the  S.  W.  14  of  section  27,  and  the 
N.  W.  14  of  the  N.  W.  14  of  section  34,  township  13, 
range  7  West,  in  Walker  county,  Alabama,  center  of 
track  to  be  seventy  feet  or  more  west  of  the  present 
lojr  barn. 

"(jiven  under  my  hand  and  seal  this  --  day  of  Octo- 
ber, 1906. 

"[Signed]    John  B.  Long. 

"Attest:  N.  M.Appling." 

The  equity  of  the  bill  is  rested  upon  two  theories: 
First,  that  the  road  was  constructed  over  the  land  un- 
der said  contract,  with  the  knowledge  and  consent  of 
the  said  John  B.  Long,  and  at  great  expense  to  the  com- 
plainant. In  this  respect  the  complainant  offers  to  do 
equity,  an<\  to  pay  to  the  estate  of  John  B.  Long,  de- 
ceased, as  compensation  for  the  land  or  right  of  way, 
whatever  sum  the  court  might  ascertain  and  decree  the 
complainant  to  be  liable  for.  So  far  as  this  theory  is 
concerned,  we  are  of  the  opinion  that  under  the  aver- 
ments of  the  bill  it  is  unassailable. — Southern  Railway 
Co,  t\  Hood.  126  Ala.  312,  28  South.  662,  85  Am.  St. 
Rep.  32.  So,  indeed,  the  chancellor  -seems  to  have  treated 
it,  for  in  his  opinion,  as  here  certified  in  the  record,  he 
bases  his  decree  sustaining  the  demurrer  solely  upon 
the  grounds  that  were  directed  against  the  second  the- 
ory or  phase  of  the  bill.  This  second  theory  or  phase  of 
the  bill  is  an  attempt  to  have  the  contract  above  set  out 
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specifically  performed,  by  requiring  the  respondent,  as 
administrtrix,  to  execute  the  deed  stipulated  for. 
Against  that  part  of  the  bill  which  seeks  to  have  the 
written  contract  specifically  performed,  the  point  was 
made,  by  demurrer,  that  the  bill  "shows  that  the  agree- 
ment made  by  said  Long  is  void  for  want  of  sufficient 
description  of  the  land  agreed  to  be  conveyed  by  him  to 
the  complainant."  In  other  words,  the  respondent  con- 
tends that  the  agreement  is  obnoxious  to  the  statute  of 
frauds. 

The  general  principle  of  law  in  respect  to  the  remedy 
by  specific  performance  of  agi*eeiiieuts  for  the  sale  of 
lands  is  "that  the  equitable  remedy  rests  largely  in  the 
judicial  discretion,  directed  and  regulated  by  defined 
rules.  The  contract  must  be  ju>t,  fair,  and  reasonable, 
mu;st  be  reasonably  certain  in  respect  to  the  subject- 
matter,  the  terms,  and  stipulations,  and  must  be  founded 
upon  a  valuable  consideration." — {Carlisle  v.  Carlisle, 
77  Ala.  339,  341;  Moofi  v.  Crowder,  72  Ala.  79;  4  Pom. 
Eq.  §  1404) ;  and  the  statute  of  frauds  is  offended  un- 
less the  contract  for  the  sale  of  lands  expresses  a  valua- 
ble consideration  and  describes  the  subject-matter  di- 
rectly, or  makes  reference  to  something  oijtside  of  the 
writing,  by  a  resort  to  which  certainty  may  be  estab- 
lished.— Alabama,  etc.^  Co,  v.  Jackson,  121  Ala.  172, 175, 
25  South.  709,  77  Am.  St.  Rep.  46  The  case  of  Coyne 
V.  Warrior  Southern  Railway,  137  Ala.  553,  34  South. 
1004,  is  relied  upon  by  the  complainant  to  support  its 
contention  that  the  subject-matter  is  sufficiently  describ- 
ed in  the  contract  sought  to  be  enforced  to  meet  the  re- 
quirements of  the  statute,  and  render  the  contract  sus- 
ceptible of  specific  performance.  On  the  other  hand,  the 
chancellor,  in  his  opinion  supporting  the  decree,  differ- 
entiates that  case,  on  the  facts,  from  the  one  in  judg- 
ment.   In  the  opinion  he  says-    "In  Coyne  v.  Warrior 
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Southern  Railway,  the  description  held  to  be  good  in  a 
deed  was:  ^The  roadbed  as  at  present  located  and  the 
extension  thereof  in  the  future/  Here  it  is :  'Such  land 
as  may  be  in  actual  use  or  occupancy,'  "  etc. 

It  will  be  borne  in  mind  that  the  terms  of  the  agree- 
ment involved  do  not  require  that  the  deed  shall  be  made 
until  a  day  in  the  future,  when  and  at  which  time  the 
lands  to  be  conveyed  will  be  definitely  located  and  ascer- 
tained with  certainty.  In  other  words,  the  performance 
of  the  contract  by  Long  is  postponed  until  the  happening 
of  a  future  event,  towit,  the  completion  by  the  complain- 
ant of  its  roadbed  over  certain  described  lands  and  its 
actual  use  or  occupancy  of  such  lands.  The  bill  avers 
the  happening  of  this  event  in  specific  terms.  There- 
fore, according  to  the  terms  of  the  contract,  by  resort 
to  these  facts,  extrinsic  of  the  writing,  but  referred  to 
therein,  those  lands  to  which  the  deed  is  agreed  to  be 
made  are  rendered  certain;  and  at  the  time  the  action 
of  ejectment  was  commenced,  and  when  the  bill  here  was 
filed,  they  were  susceptible  of  being  accurately  describ- 
ed. The  contract  was  conditional  until  the  complainant 
completed  its  roadbed  over  the  quarter  sections  describ- 
ed therein  and  was  in  the  actual  use  and  occupancy 
thereof.  Then  it  became  absolute,  and  fixed  upon  the 
contractor.  Long,  the  duty  to  make  to  the  complainant 
a  deed  to  "such  land  as  was  in  the  actual  use  and  occu- 
pancy of  the  complainant"  in  the  quarter  sections  de- 
scribed in  the  contract.  These  lands  having  been  made 
certain,  and  that,  too,  by  resort  to  matters  referred  to 
in  the  contract,  the  statute  of  frauds  presents  no  obsta- 
cle to  a  specific  performance  of  the  contract. — Hoimson 
17.  BaHlett,  147  Ala.  408,  40  South.  757;  Long  v.  Oill, 
80  Ala.  408 ;  Cottingham  i>.  Hill,  119  Ala.  353,  24  South. 
552,  72  Am.  St.  Rep.  923. 

20—8 
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The  demurrer  based  upon  the  ground  that  the  con- 
tract does  not  appear  to  be  founded  upon  a  valuable 
consideration  is  untenable.  No  question  of  fraud,  or  of 
fiducial*}'  relation,  is  involved  in  this  case;  and  the  re- 
cital, "one  dollar  ♦  ♦  *  in  hand  paid,"  is  sufficient 
in  respect  to  the  consideration. — Boiling  v.  Munchus, 
65  Ala.  558,  and  authorities  there  cited. 

The  decree  of  the  chancellor,  sustaining  the  demurrer 
to  the  bill,  is  reversed,  and  a  decree  will  be  here  ren- 
dered overruling  the  demurrer.  The  respondent  will  be 
allowed  30  days  from  the  certification  of  this  decree  to 
the  chancery  court  in  which  to  answer  the  bill. 

Reversed  and  rendered. 

Haralson,  Simpson,  and  Anderson,  JJ.,  concur. 


Bass  i&  Co.  V.  Benson^  et  al. 

Bill  by  Judijment  Creditor  to  Redeem  from  Mortgage 
Foreclosure  Sale. 

(Decided  Dec.  IT,  1908.    47  South.  1028.) 

Homtsttad;  Forcclonuve  t^ale:  Who  May  Redeem  From. — The 
homestead  being  exempt  from  levy  and  sale,  u  judgment  creditor  of 
the  mortgagor  may  not  redeem  the  homestead  of  the  debtor  from  n 
purchaser  at  the  mortgage  foreclosure  sale. 

Appeal  from  Conecuh  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

Bill  by  Bass  &  Co.,  as  jud^nent  creditors  of  A.  H. 
Benson,  against  A.  IT.  Benson  and  others,  to  redeem 
lands  sold  under  mortjjaoe  belonj^ing  to  A.  H.  Benson. 
From  a  decree  for  respondent,  complainants  appeal. 
AlBrmed. 

The  case  as  made  by  the  pleadinjr^  and  proof  is  that 
Bass  &  rompany    rocovored    a    jndja:ment    for    a    jriven 
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amount  in  the  circuit  court  of  Conecuh  county  against 
A.  H.  Benson.  That  A.  H.  Benson  had  given  the  mort- 
gage to  one  Savage,  who  foreclosed  the  same  under  the 
power  thereof,  and  that  W.  H.  Benson  became  the  pur- 
chaser at  and  for  a  given  sum,  and  that  complainants 
had  tendered  said  sura  with  the  requisite  interest  there- 
on to  said  purchaser  for  the  purpose  of  redeeming.  The 
respondent  answered  setting  up  its  plea  that  the  lands 
of  A.  H.  Benson  which  was  mortgaged  and  sold  there- 
under and  purchased  by  W.  H.  Benson  was  the  home- 
stead of  said  A.  H.  Benson,  and  occupied  by  him  as  such 
at  the  time  of  the  making  of  the  debt,  and  the  recovery 
of  the  judgment,  and  at  the  time  of  the  execution  of  the 
mortgage  and  the  sale  thereunder.  These  various  facts 
appear  not  to  have  been  disputed.  The  chancellor  held 
that  the  lands  were  of  the  homestead,  not  subject  to  levy 
and  sale  imder  execution  or  other  process  and  that  com- 
plainants had  no  right  of  redemption. 

Jambs  F.  Jones,  for  appellant.  Counsel  discuss  as- 
signments of  error  and  criticize  the  case  of  Power  v, 
Robinson  &  Co,,  90  Ala.  225,  as  applicable  to  the  case  at 
bar,  but  without  citation  of  authority. 

Hamilton  &  Crximpton,  for  appellee.  The  land  sold 
under  the  mortgage  being  a  homestead  of  less  than  160 
acres  of  land,  and  in  value  less  than  $2,000,  was  exempt 
from  creditors  under  section  2033,  Code  1896;  hence, 
was  not  subject  to  redemption  from  mortgage  sale  at 
the  instance  of  a  creditor. — Kennedy  v.  First  Nat,  Banlc. 
107  Ala.  181;  First  Nat.  Bank  r.  Hroifyn,  128  Ala.  559; 
Powers  r,  Robinson  d  Co..  90  Ala.  225. 

DOWDELL,  J. — The  sole  question  presented  by  the 
record  in  this  case  is  whether  or  not  a  judgment  cred- 
itor may  redeem  under  the  statute  (section  3510  of  the 
(^>de  of  1896)  from  a  purchaser  at  a  mortgage  foreclos- 
ure sale  of  the  judgment  debtor's  homestead. 
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That  the  debtor's  homestead,  within  the  area  and  val- 
ue named  in  the  statute,  is  not  subject  to  levy  and  sale 
on  execution  for  a  simple  contract  debt,  cannot  be  ques- 
tioned. On  the  principle  laid  down  in  Powers  v.  Rdbin- 
son  d  Co,,  90  Ala.  225,  8  SV)uth.  10,  we  can  see  no  escape 
from  the  conclusion  that  the  right  of  redemption  under 
the  statute  is  not  given  to  a  judgment  creditor  as  to  the 
debtor's  homestead,  which  under  the  law  is  exempt  from 
levy  and  sale  on  execution  in  favor  of  the  judgment 
creditor.    The  decree  appealed  from  must  be  aflBrmed. 

Affirmed. 

Tyson^  C.  J.,  and  Axderson  and  McClellan,  J  J., 
concur. 


Tribble  v.  Singleton. 

Bill  to  Declare  a  Deed  a  Mortgage. 

(Decided   July   15,    1908.     Rehearing  denied   Feb.   5,    1909. 
48  South.  481.)    ) 

Mortgages;  Ahoslute  Deed  as  Mortgage;  Evidence. — The  evidence 
must  be  clear  and  conclusive  that  it  was  so  intended  before  a  deed, 
absolute  on  its  face,  will  be  declared  to  be  a  mortgage. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  Alfred  H.  Benners. 

Bill  by  B.  F.  Singleton  against  George  Tribble,  to 
have  a  deed  absolute  on  its  face  declared  to  be  a  mort- 
gage. From  a  judgment  for  complainant,  defendant 
appeals.    Reversed  and  rendered. 

Robert  E.  Smith^  for  appellant.  Where  a  bill  in 
equity  is  framed  on  the  theory  that  there  was  fraud 
practiced,  which  would  entitle  the  complainant  to  re- 
lief, it  must  be  proved  to  entitle  the  complaint  to  re- 
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cover,  and  proof  of  other  facts,  though  included  in  the 
charge  of  fraud,  and  sufficient  under  other  circumstan- 
ces to  constitute  a  claim  for  relief  under  other  heads  of 
equity,  will  not  justify  the  relief  prayed  for. — 16  Cyc. 
436;  Elyton  Land  Co,  v\  Jroti  City  Steam  Bot,  Wks.. 
20  South.  50;  Robinson  v.  Cullom  &  Co,,  41  Ala.  693; 
Reynolds  v.  Excelsior  Coal  Co,,  14  South.  573;  Winter 
V,  Merrick,  69  Ala.  36;  Daniells  Chan.  P.  &  P.,  vol.  T,  pp. 
328-326,  note  2.  A  deed  must  stand  as  the  sole  evidence 
of  the  agi*eement  of  the  parties  unless  the  complainant 
shows  under  the  most  stringent  rules  of  evidence  that 
it  was  intended  to  operate  as  a  mortgage. — Reeves  v, 
Ahercrombie,  19  So:  41;  Peeples  v,  Stolla,  57  Ala.  53; 
West  V.  Hendrix,  23  Ala.  226 ;  Parks  v.  Parks,  66  Ala. 
326;  Douglas  v.  Moody,  80  Ala.  61.  Where  the  parties 
originally  intended  that  the  transaction  should  operate 
as  a  conditional  sale,  equity  will  not  declare  it  a  mort- 
gage.—Pansft  17.  Gates,  29  Ala.  254;  Stvift  v,  Swift,  36 
Ala.  147.  Where  there  is  no  debt  there  is  no  mortgage. 
— Haney  v,  Rohmson,  58  Ala.  37.  If  the  grantor  is  un- 
der no  obligation  to  redeem  the  property  conveyed  by 
absolute  deed,  and  if  no  action  of  debt  could  be  enforc- 
ed against  him,  but  he  is  simply  given  the  option  of 
repurchasing  upon  the  performance  of  certain  condi- 
tions, then  the  transaction  is  a  conditional  sale  and  not 
a  mortgage. — Logwood  v.  Hussy,  60  Ala.  417;  Haynie 
V,  Robertson,  58  Ala.  37. 

W.  T.  Ward  and  Mamie  Riddle,  for  appellee.  Fraud 
entered  into  the  deed  sufficient  to  entitle  complainant 
to  relief.— Western  Ry.  x\  Amett,  137  Ala.  414.  The 
two  contracts  were  delivered  together  and  must  be  so 
construed. — Smith  v.  Smith,  45  South.  168.  The  trans- 
action was  not  a  conditional  sale. — Martin  v,  Martin, 
123  Ala.  191;  Eaynie  v,  Robinson,  58  Ala.  37;  Jones  on 
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Mortgages,  256.  Where  a  debt  still  exists  with  a  duty 
to  pay,  the  transaction  is  a  mortgage. — Johnson  v.  Hat- 
taway^  46  South.  760;  Thomas  v.  lAvingston,  147  Ala. 
200 ;  ^Vynn  v.  Fitzwater,  44  South.  97 ;  Harper  v.  Hays 
d  Co,,  149  Ala.  174;  Rose  v.  Gandy,  137  Ala.  329.  Al- 
though appellee  conveyed  the  property  by  deed  absolute 
and  appellant  leased  the  premises  back  to  appellee,  the 
transaction  would  still  be  regarded  as  a  mortgage. — 
Hammett  v.  White,  128  Ala.  280;  27  yc.  998. 

SIMPSON,  J.— The  bill  in  this  case  was  filed  by  the 
appellee  to  have  an  absolute  deed  declared  a  mortgage. 

There  is  no  controvers^y  about  the  facts  that  the  com- 
plainant executed  the  absolute  deed,  conveying  the  prop- 
erty to  the  defendant,  and  also  signed  the  lease  con- 
tract, by  which  he  was  to  pay  so  much  monthly  as  rent 
for  the  premises,  with  the  agreement  therein  expressed 
that,  if  he  made*  the  monthly  payments  promptly,  a 
conveyance  of  the  property  was  to  be  made  to  him,  but, 
if  not,  he  was  to  have  no  right  of  purchase ;  also,  that  he 
has  not  made  such  payments  according  to  said  instru- 
ment; also,  that  complainant  can  read  and  write,  that 
he  read  the  lease  contract  a  short  time  after  the  copy 
was  delivered  to  him,  and  continued  to  make  payments 
thereunder  without  making  any  protest  as  to  its  terms. 

The  testimony  of  the  complainant  is  in  conflict  with 
the  testimony  of  the  defendant,  but  that  of  the  notary 
who  took  the  acknowledgment  tends  to  support  the  con- 
tention of  the  defendant. 

The  testimony  is  not  of  that  clear  and  conclusive 
character  which  would  justify  the  court  in  setting  aside 
the  plain  language  of  the  written  instruments,  and  de- 
claring the  deed  a  mortgage. 

The  decree  of  the  court  is  reversed;  and  a  decree  will 
be  here  rendered  dismissing  the  bill. 

Reversed  and  rendered. 

Tyson,  C.  J.,  and  Dowdell  and  Dexsox,  JJ.,  concur 
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Kumpe,  et  til.  v.  Bynum,  et  al. 

mil  to  Restrain  Board  of  Revenue  from  Appropriating 

Covnty  Funds  Towards  Ereetion  of  High 

School  Building. 

(Decided  Dec.  15,  1008.    48  South.  55.) 

1.  Counties;  Deflnitioti. — A  count3%  as  a  corporate  organization  Is 
a  governmental  agency  of  the  state,  and  in  a  sense,  a  municipal  cor- 
poration. 

2.  Eqvity;  Misapproptiation  of  County  Funds;  Jurisdiction  to  Re- 
strain.— Equity  has  Jurisdiction  by  injunction  at  the  suit  of  a  tax- 
[)ayer,  to  restrain  misappropriation  of  county  funds  by  county  offi- 
cers. 

3.  Boards  of  Revenue  and  Couimissioncr's  Court:  Appropriations- 
High  Bchools. — Boards  of  revenue  or  county  commissioners  are  with- 
out authority  to  appropriate  the  funds  of  the  county  towards  the 
erection  of  a  building  for  the  high  school  created  by  General  Acts. 
1907,  p.  728;  Sections  133-134.  138  and  158,  Code  1007.  relate  only 
to  school  houses  to  be  owned  by  the  county,  and  not  to  the  school 
houses  provided  for  by  General  Acts  1007,  p.  728. 

Appeal  from  Lawrence  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  for  injunction  by  H.  D.  Bynum  and  others 
against  J.  C.  Kumpe  and  others.  The  application  hav- 
ing been  set  down  for  hearing,  pursuant  to  Code  1907, 
§  4528,  and  the  chancellor  having  made  his  fiat  for  the 
issuance  of  the  writ,  defendants  appeal.     Affirmed. 

Chbnaui/t  &  Downing^  and  J.  M.  Irwin^  for  appel- 
lant. From  the  order  of  the  court  granting  the  war- 
rant, the  present  appellee  could  have  had  certiorari  to 
review  the  court's  action. — Stanfield  v.  Com,  Ct.,  80  Ala. 
290;  Com.  Ct.  v.  Johnson,  39  South.  910;  4  Ency.  P.  & 
P.  90-1,  95-6,  115-16.  Having  a  remedy  at  law  by  certi- 
orari the  bill  will  not  lie.— 22  Cyc.  775;  880-81;  2  High 
on  Injunction,  paragraphs  1242  and  sec.  11 ;  1  N.  J.  E. 
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283.  The  court  acted  in  a  quasi  legislative  capacity, 
and  their  action  is  not  subject  to  control. — Matkm  v, 
Marengo  County .  137  Ala.  163;  7  A.  &  E.  Ency.  of  Law, 
996.  It  is  not  shown  that  the  tax  payer's  burden  would 
be  increased.— /<*.  R.  Co.  v.  Dunn^  51  Ala.  134.  The  fol- 
lowing additional  authorities  are  cited  in  support  of  the 
action  of  the  court  in  granting  the  aid  to  the  school. — 
Jeffersonimi^  P,  Co.  v.  HilUanl,  105  Ala.  576;  Henry  v. 
Cohen,  66  Ala.  386;  Sec.  133,  (^ode  1907;  Sec.  138,  Code 
1907;  Southern  Ry.  Co.  v.  St.  Clair  County,  124  Ala. 
491. 

Charles  M.  Shbreod,  for  appellee.  The  bill  was 
properly  filed.— 10  A.  &  E.  Ency.' of  Law,  782;  Wight- 
man  V.  KarsneVy  20  Ala.  446;  Allen  v.  Intendant,  etc., 
89  Ala.  641;  2  High  on  Injunction,  sec.  1237;  2  Dillon 
Munic.  Corp.,  sec.  914;  1  Pom.  Eq.  Jur.  258-60;  270-73; 
Crampto7i  v.  Zahrhkic.  101  U.  S.  609 ;  Gillispie  v.  Oihbs, 
147  Ala.  449.  That  the  donation  was  unauthorized,  and 
that  the  same  can  be  restrained  by  citizens  and  taxpay- 
ers, the  following  authorities  are  cited. — 55  Ind.  334; 
High  on  Injunctions,  sec.  1238;  Harris  v.  Theus,  149 
Ala.  133;  37  N.  J.  L.  254;  4  A.  &  E.  Ency.  of  Law,  392; 
/?,  /?.  Co  i\  Dunn,  supra;  Gillu^pie  v.  Oibbs,  supra:  Al- 
Jen  V.  Inteudant,  supra:  Crampton  v.  Zahriskie,  supra: 
McCord  V.  Pil'(\  2  Am.  St.  Rep.  85;  5  Am.  L.  Rep.  220; 
Sec.  94,  art.  4,  Const.  1875;  Garland  v.  Montgomery 
Cmi)ity.  Maintenance  means  to  keep  something  up,  but 
does  not  mean  to  provide  or  construct. — 14  A.  &  E. 
Ency.  of  Law,  2;  17  Ohio,  340.  The  support  and  main- 
tei)anc(»  of  a  school  is  not  an  essential  municipal  con- 
tract.—Tr/u7r  V.  Mayor,  119  Ala.  476;  Woolf  ??.  Taylor. 
08  Ala.  251.  The  board  was  without  power  to  make  the 
appropriation. — Siinpson  r.  LavderdaJe  Comity,  56  Ala. 
64. 
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DOWDELL,  J. — This  is  a  bill  by  resident  taxpayers 
of  the  county  against  the  probate  judge  and  the  county 
treasurer,  and  for  the  purpose  of  enjoining  the  issuance 
and  payment  of  a  warrant  on  the  order  of  the  board  of 
revenue  appropriating  $2,000  out  of  the  general  fund 
of  the  county  to  aid  in  the  construction  and  building  of 
a  "high  school  building."  The  application  for  the  writ 
of  injunction  was  set  down  for  hearing  by  the  chancel- 
lor under  section  4528  of  the  Code  of  1907,  and  on  such 
hearing  the  chancellor  made  his  fiat  for  the  issuance  of 
the  writ.  Prom  this  order  the  present  appeal  is  taken, 
under  section  4531  of  the  Code. 

The  power  and  jurisdiction  of  a  court  of  equity  -on  a 
bill  by  a  taxpayer  to  enjoin  the  misappropriation  of 
public  funds  by  public  officers  is  too  well  settled  by  the 
adjudications  of  this  court  to  now  admit  of  any  doubt. 
This  was  determined  in  the  case  of  Radlroad  Oo.  v.  Dutm^ 
51  Ala.  128,  cited  by  counsel  for  appellant.  The  case  of 
Allen  V.  Iptendant^  etc^  of  LaFayette^  89  Ala.  641,  8 
South.  30,  9  L  .R.  A.  497,  is  another,  and  in  which  it 
was  said :  "The  right  of  the  complainants  to  maintain 
this  suit  is,  as  a  general  proposition,  fully  supported 
by  the  authorities  and  not  seriously  controverted  by  the 
appellees."  It  is  true  that  the  cases  above  cited  related 
to  "municipal  corporations";  but  there  can  be  no  dis- 
tinction in  principle  between  those  cases  and  the  case 
at  bar  as  to  the  question  of  jurisdiction  of  a  court  of 
equity.  A  county,  as  a  corporate  organization,  is  a  gov- 
ernmental agency  of  the  state,  and  in  a  sense  a  munici- 
pal corporation.  In  the  case  of  Simpson  v,  Lo/uderdale 
.  County,  56  Ala.  64,  in  which  the  question  of  the  power 
of  the  commissioners'  court  of  the  county  to  borrow 
money  for  the  purpose  of  building  a  bridge  was  involved, 
it  was  said  by  this  court,  speaking  through  Brickell,  C. 
J. :   "We  adopt,  in  reference  to  counties,  what  has  been 


Digiti 


ized  by  Google 


314  SUPREME   COURT  l^^ 

[Kuinpe  V.  Byuum,  et  al.] 

80  forcibly  said  by  Justice  Bradley  in  reference  to  mu- 
nicipal corporations."  Then  follows  a  quotation  from 
the  opinion  of  Justice  Bradley  in  the  case  of  Mayor  v. 
Ray,  19  Wall.  475,  22  L.  Ed.  164,  in  reference  to  the 
powers,  etc.,  of  municipal  corporations.  We  cite  the 
above  case  as  showing  that  pid^nciples  Napplicable  to 
municipal  corporations  in  the  exercise  of  corporate  pow- 
ers are  alike  applicable  to  counties,  and  logically  the 
remedies  in  restraint  of  the  abuse  of  such  powers,  in 
the  absence  of  legislation,  is  the  same;  that  is,  by  a  bill 
in  equity  to  enjoin.  In  High  on  Injunction  (4th  Ed.) 
vol.  2,  §§  1238,  1239,  the  right  of  taxpayers  to  go  into 
a  court  of  equity  to  enjoin  the  misappropriation  of  coun- 
ty funds  by  county  officers  is  recognized.  The  case  of 
Warran  ('ounty  v.  Barr,  55  Ind.  30,  is  directly  in  point. 
We  are  clearly  of  the  opinion  that  the  chancery  court  in 
the  present  case  wa^^  not  wanting  in  jurisdiction. 

The  vital  question  in  the  case  and  on  which  the  equi- 
ties of  the  bill  depend,  is,  Did  the  board  of  revenue  of 
Lawrence  county  have  the  power  and  authority  under 
the  law  to  appropriate  $2,000  out  of  the  general  fund 
of  the  county  "to  aid  in  the  construction  and  building 
of  a  high  school  building"  in  said  county?  The  board  of 
revenue  of  Lawrence  county  has  like  powers  and  juris- 
diction as  courts  of  county  commissioners  of  the  various 
counties  of  the  state.— Loc.  Acts  1898-99,  p.  30.  The 
power  and  control  of  county  boards  of  revenue  over 
county  revenues  is  derived  solely  and  exclusively  from 
the  state,  and,  where  there  is  no  constitutional  provi- 
sion, then  only  from  legislative  enactment.  It  is  not 
pretended  here  that  any  authority  can  be  found  in  our^ 
Constitution  to  sustain  the  alleged  act  of  the  board  of 
revenue  in  making  said  appropriation.  We  are  there- 
fore to  inquire  whether  any  such  statutory  authority  ex- 
ists.    In  the  case  of  f^hnpson  r.  Lauderdale  County. 
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•supra^  where  the  power  of  the  court  of  coniuiissioners  to 
borrow  money  to  pay  for  the  building  of  a  bridge  over 
a  stream  within  the  county  was  involved,  it  was  said: 
''It  would  be  a  departure  from  the  statutes,  which  clear- 
ly  define  the  powers  of  counties  and  prescribe  their  du- 
ties and  liabilities,  to  imply  a  power  of  borrowing  money. 
Xo  necessity  for  the  implication  exists,  and  the  legisla- 
tive history  of  the  state,  which  abounds  with  special 
enactments  conferring  the*  power  wherever  it  has  been 
deemed  necessary,  forbids  it/'  The  power  existed  under 
the  general  statutes  to  build  necessary  bridges,  but  un- 
der the  above  decision  carried  no  implication  of  the  pow- 
er to  lx)rrow  money  for  such  purpose. 

In  support  of  the  power  and  authority  of  the  board 
of  revenue  in  the  present  case  to  make  the  alleged  appro- 
priation, we  are  cited  by  counsel  for  appellants  to  the 
following  statutes:  Sections  133,  134,  128,  and  158  of 
the  Code  of  1907;  also  article  20,  c.  41,  p.  786,  of  the 
same  Code,  containing  secti(ms  1861  to  18(58,  inclusive. 
Section  133  is  as  follows:  "The  court  of  county  com- 
missioncTs  of  each  county  shall  (M*(Mt  courthouses,  jails, 
and  hospitals,  and  the  other  necessary  county  buildings ; 
and  such  court  has  authority  to  levy  a  special  tax  for 
that  purpose:  Provided,  that  in  counties  in  which  a 
circuit  ccmrt  or  court  of  like  jurisdiction  has  been 
authorized  before  the  adoption  of  this  Code,  to  b(»  held 
in  more  than  one  place,  the  court  of  county  commission- 
ers or  board  of  revenue  may  build  courthouses  in  each 
place  of  holding  court,  but  this  section  shall  not  aff(H*t 
in  anywise  any  local  law  heretofore  enacted.''  It  will 
be  observed  that  this  section  relates  to  the  duties  of  the 
court  of  county  commissioners,  requiring  the  erection 
of  "courthouses,  jails,  and  hospitals,  and  other  nrcrssary 
county  huildings/^  whatever  they  may  be.  (Italics  sup- 
plied.)    Sections  134  and  138  relates  to  the  levy  and 
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collection  of  special  taxes  for  special  purposes  therein 
named.  Section  158  is  as  follows :  "The  courts  of  coun- 
ty commissioners  and  boards  of  revenue  in  the  several 
counties  may  order  elections  to  be  held  in  their  respect- 
ive counties  for  deciding  whether  or  not  the  bonds  of 
the  county  shall  be  issued  for  the  purpose  of  construct- 
ing, or  paying  debts  created  for  constructing,  public- 
buildings,  including  school  houses  and  buildings,  pub- 
lic roads,  bridges,  or  such  other  purposes  as  are  author- 
ized by  law."  This  section,  it  will  be  observed,  provides 
for  the  holding  of  elections  for  the  issuance  of  bonds  for 
the  purposes  therein  mentioned,  namely :  "For  the  pur- 
pose of  constructing,  or  paying  debts  created  for  con- 
structing public  buildings,  including  schoolhouses  and 
bridges,  public  roads,  or  such  other  purposes  as  are 
authorized  by  law.'' 

We  think  there  can  be  no  question  that  the  "public 
buildings,  including  school  houses  and  buildings,''  re- 
ferred to  in  the  statute,  must  necessarily  be  such  as  are 
authorized  by  law ;  and,  construing  the  several  sections 
above  cited  together,  we  think  there  can  be  no  doubt 
that  the  statutes  relate  to  public  buildings,  "including 
school  houses  and  buidlings,"  which  are  the  property 
of  and  belong  to  the  county.  These  several  statutes  were 
enacted  long  prior  to  the  act  approved  August  7,  1907 
(Gen.  Acts  1907,  p.  728),  and  which  was  adoptedd  into 
the  code  of  1907  as  article  20  of  chapter  41.  This  act 
provides  for  the  creation  of  a  high  school  commission 
and  the  (establishment  of  high  schools  upon  certain  con- 
ditions in  certain  counties  of  the  state — a  class  of 
schools  theretofore  unknown  in  the  free  public  school 
law  of  the  state.  The  act  is  complete  in  itself,  and  the 
system  of  high  schools  provided  for  is  distinct  and  in- 
dependent from  the  free  public  schools,  and  such  dis- 
tinction is  especially  recognized  in  the  act.     Section  n 
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as  copied  in  the  Code.  Section  3  of  the  act  as  adopted 
into  the  Code  is  as  follows :  "For  any  county  in  which 
the  citizens  thereof  shall  secure  a  suitable  site,  which 
shall  consist  of  not  less  than  five  acres  of  land  the  title 
to  the  surface  of  which  shall  be  in  fee  (but  the  land 
need  not  include  mineral  rights),  and  erect  thereon  a 
uood  and  substantial  building  with  all  the  necessary 
equipments  for  a  high  school,  the  cost  of  said  land,  build- 
ing and  equipments  to  be  not  less  than  five  thousand 
dollars,  and  upon  making  a  deed  to  the  state  of  Ala- 
bama of  said  land,  building,  and  equipments,  there  shall 
be  appropriated  out  of  any  money  in  the  treasury  not 
otherwise  appropriated  the  sum  of  two  thousand  dol- 
lars for  the  payment  of  the  teachers  in  said  high  school 
or  high  schools,  and  this  appropriation  is  hereby  made 
to  continue  annually,  the  same  to  be  paid  quarterly  upon 
warrants  drawn  by  the  county  board  of  education  in  the 
county  in  which  said  high  school  is  located,  said  war- 
rant or  warrants  to  be  subject  to  the  approval  of  the 
commission  hereinbefore  created ;  provided  furthed,  that 
none  of  said  two  thousand  dollars  shall  be  devoted  to 
any  other  purpose  whatever  than  the  payment  of  teach- 
ers' salaries." 

The  statute  in  terms  and  oxpresj^ly  provides  that  when 
the  "citizens"  of  the  county  shall  furnish  the  five  acres 
of  land  and  the  building  and  equipment,  to  cost  not  less 
than  f5,000,  and  convey  the  same  by  deed  to  the  state, 
the  state  will  then  make  an  anual  appropriation  to  main- 
tain such  high  school.  Ortainly  it  cannot  be  said  that 
the  county  was  intended  from  the  terms  used — "the 
citizens  of  the  county."  If  so,  why  require  the  county 
to  convey  the  property  by  deed  to  the  state?  And  if  by 
the  language  and  terms  employed  the  county  was  not 
intended,  then  there  is  no  power,  express  or  implied,  in 
the  act  whereby  the  county  is  authorized  to  appropriate 
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out  of  the  general  fund  of  the  county  money  to  aid  in 
the  building  and  construction  of  such  high  school  build- 
ing. Manifestly  the  statute  imposes  no  duty  to  furnish 
and  equip  such  high  school  building.  It  was  only  in- 
tended to  provide  an  opportunity  for  the  citizens  of  the 
county  to  obtain  state  aid  in  the  support  of  such  high 
school,  whenever  they  (the  citizens)  complied  with  the 
conditions  named  in  the  statute.  So,  taking  the  several 
statutes  above  referred  to,  and  relied  on  by  the  appel- 
lants, separately  or  collectively,  we  are  unable  to  find 
that  any  power  exists,  by  express  or  by  necessary  im- 
plication, to  the  county  to  make  appropriation  out  of 
its  general  funds  to  aid  in  the  construction  of  such  high 
school  building. 

Our  conclusion  is  that  no  such  authority  exists,  and 
the  order  of  the  chancellor,  appealed  from,  will  be  af- 
firmed. 

Affirmed. 

Tyson,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 


Van  Ingiii  r.  Duffiii,  et  al. 

Bill  to  Aniwl  Deed  <fs  Fntud  on  Creditors  and  to  Sub- 
jrrt  t^roprrty. 

(Decided  Jan.  14.  1000.     Hehoarinj?  denied  Feb.  5,  1909. 

48   Soutli.   507.) 

1.  Picadiiif/:  Demurrer:  Liiiiitation  of  Aetion, — Where  the  bill 
shows  on  its  face  that  the  cause  of  action  Is  prima  facie  barred  by 
the  statute  of  limitations,  or  offensive  to  the  equity  rules  of  stale- 
ness  of  demand,  this  fart  may  he  talvcn  advantage  of  by  demurrer. 

2.  Limitation  of  Action:  Bill  to  Srt  Aside  Fraudulent  Conveyancf. 
--The  fact  that  the  hill  to  set  aside  a  conveyance  as  fraudulent  did 
not  show  that  the  grantee  thereunder  had  held  adverse  possession 
was  not  essential  to  a  prima  facie  sliowinc  by  the  bill  that  the  suit 
was  barred. 
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3.  Same. — ^A  bill  to  avoid  a  fraudulent  conveyance  of  land  is  a 
suit  for  the  recovery  of  land  and  Is  governed  by  tbe  statute  of  limi- 
tation. 

4.  Same. — The  execution  of  the  conveyance  made  for  the  purpose 
of  defrauding  creditors,  and  made  after  the  maturity  of  the  debt, 
marks  the  accrual  of  the  cause  of  action,  and  after  ten  years  from 
the  making  of  such  a  deed  a  creditor's  suit  to  avoid  the  same  i» 
barred  under  sections  4832  and  4834,  paragraph  2,  Ck>de  1907. 

5.  Same. — One  suing  to  avoid  a  fraudulent  conveyance  after  the 
lapse  of  the  statute  of  limitation,  cannot  rely  upon  the  mere  fact 
that  he  did  not  discover  the  fraud  until  Just  before  the  suit,  for  the 
purpose  of  invoking  the  exception  to  the  statute  provided  in  section 
4852,  Code  1907,  since  there  must  be  some  act  calculated  to  mislead 
or  to  deceive  or  to  stop  inquirj-  before  the  exception  can  be  In- 
voked. 

Appeal  from  Jeflferson  Chancery  Court. 

Heard  before  Hon.  Alfred  H.  Bbnnebs.. 

Bill  by  Edward  H.  Vanlngen  against  P.  J.  DuflSn, 
and  others  to  set  aside  certain  conveyances  as  a  fraud 
on  creditors.  From  a  decree  for  respondents  complain- 
ants appeal.    Affirmed. 

ToMLiNSON  &  MoCuLU)UGH,  for  appellant.  Laches 
b^ns  to  run  in  cases  of  fraud  not  from  the  time  of  the 
perpetration  of  the  fraud,  but  from  the  time  of  the  dis- 
covery of  the  fraud. — Mclntyre  v.  Prior,  173  U.  S.  53 ; 
143  U.  S.  224;  112  Fed.  906;  100  Fed.  520;  55  N.  E. 
192;  25  S.  W.  719;  52  X.  E.  209;  37  N.  E.  140;  Sec. 
4825,  Code  1907.  The  (h^fense  could  not  be  raised  by 
demurrer,  but  should  have  been  raised  by  plea. — (yNeal 
r.  »sV»m/.v,  85  Ala.  80.  The  recordin<>  of  the  instrument 
did  not  operate  as  notice  of  fraud. — MvCarty  v,  McCarty. 
74  Ala.  546. 

Arthi'r  L.  Brown,  for  appeUee.  The  bill  shows  that 
tin*  riijlit  s()ii*»ht  to  be  enforced  is  barred  by  the  statute* 
of  ten  years. — Wnshh\<itoi}  r.  Norwood,  128  Ala.  383; 
Sr)Hfff/.9  r.  Ijfuifl  Co.,  86  Ala.  173.  The  bill  fails  to  brinjr 
tlio  complainant  within  the  exception  to  the  statutes  in 
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regard  to  discovery  of  fraud. — Authorities  supra. — Tilli- 
son  V.  Evnng,  91  Ala.  467;  Duncan  v.  Willia^ns^  89  Ala. 
341. 

SIMPSON,  J.— The  bill  in  this  case  waa  filed  by  the 
appellant  against  the  appellees,  and  seeks  to  set  aside 
certain  conveyances  of  lands  executed  to  said  defendant 
Elizabeth  Duffin,  respectively,  dated  September  25, 1891, 
April  8,  1896,  March  1, 1898,  August  25,  1898,  and  May 
20,  1898,  and  to  subject  the  property  therein  conveyed 
to  a  debt  due  the  complainant  January  12,  1889,  and  re- 
duced to  judgment  on  I'ebruary  29,  1892,  claiming  that 
said  lands  so  conveyed  to  said  Elizabeth  Duffin  were 
paid  for  by  her  husband,  sai<l  defendant  P.  J.  Duffin.  A 
demurrer  was  interposed  to  said  bill,  setting  up  the 
statute  of  limitations  of  10  years,  and  the  staleness  of 
the  demand;  also  additional  demurrers,  that  the  bill 
is  without  (Hjuity,  and  to  the  ninth  section  because  it 
does  not  show  any  effort  to  discover  the  fraud,  and 
mere  ignorance  will  not  excuse  him;  also,  that  no  fraud- 
ulent concealment  of  facts  is  shown. 

It  is  settled  by  the  decisions  of  this  state  that  the 
statute  of  limitations  may  be  set  up  in  equity  by  demur- 
rer  where  the  bill  shows  that  the  cause  of  action  stated 
in  the  bill  is  prima  facie  within  the  bar  of  the  statute 
of  lijiiitations  or  offensive  to  the  rules  which  courts  of 
<H][uity  adopt  for  the  discouragement  of  stale  de- 
mands.— Lovelace  v,  Hutchinson,  106  Ala.  418,  424,  17 
South.  623. 

Appellants  insists  that  it  is  not  apparent  on  the  face 
of  the  bill  in  this  case  that  the  cause  of  action  is  prima 
facie  within  the  bar  of  the  statute,  because  the  bill  does 
not  allege  that  the  defendant  Elizabeth  Duffin  is  and 
has  been  for  the  time  require<l  in  the  adverse  possession 
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of  the  lands  in  question.  It  is  not  a  question  of  adverse 
possession.  A  bill  to  set  aside  a  fraudulent  conveyance 
is  a  suit  for  the  recovery  of  land  and  governed  by  the 
statute  of  limitations. — Washington,  Adm%  v.  Norweedj 
128  Ala.  383,  30  South.  405.  The  statute  provides  that 
actions  for  the  recovery  of  lands  must  be  commenced 
within  ten  years  "after  the  cause  of  action  has  accrued.'' 
— Ck)de  1907,  §§  4832,  4834,  par.  2.  The  plaintiff 's  claim 
was  due  and  payable  before  the  execution  of  any  of 
these  conveyances,  and  consequently  his  "cause  of  action 
— ^to  move  against  said  conveyances — accrued  at  the  time 
the  conveyances  were  made,  the  latest  one  of  them  being 
May  20,  1898,  and  the  bill  in  this  case  was  filed  Septem- 
ber 25, 1908. 

The  case  of  Washington^  AdmW,  v.  Norwood,  supra, 
does  not  conflict  with  this  conclusion.  On  the  contrary, 
the  point  decided  in  that  case  is  that,  where  a  party 
was  surety  on  a  bond,  his  "cause  of  action''  did  not 
accrue  until  the  breach  of  the  bond,  and,  notwithstand- 
ing the  adverse  possession  of  the  land,  the  statute  of 
limitations  did  not  commence  to  run  against  him  until 
by  the  breach  of  the  bond  his  cause  of  action  accrued. 
In  other  words,  in  both  cases  the  decision  is  that  the 
cause  of  action  accrues  at  the  time  when  the  party 
could  file  his  bill  to  set  aside  the  fraudulent  conveyance, 
and  the  statute  of  limitations  commences  to  run  then. 
The  bill  alleges  that  the  complainant  has  continuously 
resided  in  the  state  of  New  York,  and  that  he  did  not 
discover  the  fraudulent  acts  committed  by  respondents 
until  August  1,  1908,  although  the  conveyances  sought 
to  be  set  aside  were  duly  recorded  in  the  probate  judge's 
office  in  Jefferson  county,  Ala.  The  notice  effected  by 
the  registration  statute  is  operative  alike  on  residents 
and  non-residents;  but  he  insists,  further,  that  the  deci- 
sions on  the  question  of  the  statute  of  limitations  not 
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commencing  to  run  apply  to  his  case,  so  that  the  statute 
would  not  commence  to  run  until  the  facts  constituting 
the  fraud  were  actually  brought  to  his  knowledge. 

The  Code  provides  that:  "In  actions  seeking  relief 
on  the  ground  of  fraud,  where  the  statute  has  created  a 
bar,  the  cause  of  action  must  not  be  considered  as  having 
accrued  until  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud,  after  which  he  must 
have  one  year  within  which  to  prosecute  his  suit." — 
Code  1907,  §  4852.  Our  decisions  are  that  "ignorance 
of  right,  there  being  no  more  than  mere  passivencss, 
mere  silence,  on  the  part  of  his  adversary,  cannot  hf 
ingrafted  as  an  exception  on  the  statute  of  limitations, 
without  a  destruction  of  its  wise  policy,  and  without  an 
encouraj»ement  of  more  negligence.  ♦  ♦  ♦  In  the  at' 
sence  of  fiducial^  rehition  between  the  parties,  imposing 
the  moral  and  legal  duty  to  dii^close,  there  must  be  some 
act  or  conduct  calculated  to  mislead  or  deceive  or  t«» 
lUil  inquiry."— Ti7/tson  v\  Ewing,  91  Ala.  467,  4fi8  S 
South.  404;  IndrrhilU  Ka'r,  v.  Mobile  Fire  D^'iMiri- 
mcnt  Iru<,  Co.,  67  Ala.  45,  51;  -Uartin  v.  Br.  Raul:  at 
Decatur^  31  Ala.  115,  122. 

The  complainant  has  not  brought  himself  within  the 
terms  of  the  exception. 

The  decree  of  the  court  is  affirmed. 

HaraioSON,  Anderson,  and  Dbnson,  JJ.,  concur. 
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Broiiiberg:  v.  Eugreiiotto  Construc- 
tion Co.,  et  aL 

Mandutory  Injunction  for  Performance  of  Contract. 
(Decided  Dec.  17.  1908.    48  South.  60.) 

1.  Spedflc  Performance :  Character  of  Contract, — Equity  will  noi 
enforce  the  specific  performance  of  a  contract,  having  such  terms  and 
provisions  that  the  court  could  not  carry  into  effect  its  decree  with- 
out some  personal  supervision  and  oversight  over  the  work  to  be 
done,  extending  over  a  considerable  period  of  time. 

2.  Equity;  Jurisdiction ;  Hotc  Determined. — Whether  or  not  equity 
had  jurisdiction  to  entertain  a  bill  will  be  determined  from  the  facts 
stated  therein  and  not  from  the  prayer  for  relief. 

3.  Injunction;  Grounds  of  Relief;  Futility. — An  injunction  will  not 
be  granted  to  restrain  the  violation  of  a  contract,  when  the  violation 
was  wmiplete  at  the  time  the  suit  was  brought,  since  the  injunction 
would  be  futile. 

4.  Injunction;  Mandatory  Injunction ;  Discretion. — A  mandatory 
injunction  will  not  lie  to  enforce  a  contract  where  its  enforcement 
would  necessitate  the  exercise  of  skill  and  discretion,  it  not  being 
feasible  for  the  court  to  supervise  the  work. 

5.  Specific  Performance;  Relief;  Compensation  in  Lieu  of  Specific 
Performance. — Where  the  contract  is  of  such  a  character  that  equity 
cannot  or  will  not  specifically  enforce  it,  it  will  not  award  damages 
for  its  breach;  the  complainant's  legal  remedy  being  adei]uate  and 
no  special  equities  existing  which  re<iuire  such  incidental  relief. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  (1  C  Nesmith. 

Bill  by  F.  W.  Bromberp  against  the  Eugeuotto  Coji- 
struction  Company  and  others.  From  a  decree  dismiss- 
sing  the  bill,  complainant  appeals.     Affirmed. 

Tiu.MAN^  Grijb«,  Bradley  &  Morrow,  for  appellant. 
The  bill  is  not  a  bill  to  strictly  hpecifically  perform  the 
lease  but  injunctive  to  prevent  the  destruction  of  con- 
tractual obligations. — Heudrichs  v.  Huffhes,  117  Ala. 
591.  It'  was  not  prematurely  filed. — Backer  v.  Outran, 
74  N.  Y.  S.  723;  5  Pom.  Eq.  Jur.  516;  Pom.  on  Specific 
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Perf.  124;  Waterman's  Specific  Perf.  Sees.  109,  110  and 
112;  Hessler  v.  Schafer,  46  N.  Y.  S.  1076;  Brand  v.  Hor- 
ace, 31  N.  E.  633."  On  these  same  authorities,  the  court 
erred  in  decreeing  the  bill  subject  to  the  demurrers  and 
dismissing  the  bill. 

Campbell  &  Johnson^  for  appellees.  The  bill  was 
prematurely  filed. — Bell  v.  Thompson^  34  Ala.  633; 
Thompson  v.  Gordon,  72  Ala.  455 ;  Friedman  v.  McAdory, 
85  Ala.  61;  Armour  v.  Connelly,  49  Atl.  1117.  The  per- 
formance of  a  contract  to  erect  a  certain  kind  of  build- 
ing will  not  be  specifically  enforced  by  courts  of  equity. 
— Madison  Athletic  Assn.  v.  Brittin,  46  At.  652;  Armour 
V.  Conelly,  supra;  Wharton  v.  Stontenburg,  35  N.  J.  E. 
277;  Kendall  v.  Fray,  17  Am.  St.  Rep.  118;  Beck  v.  Alli- 
son, 56  N.  Y.  366;  Texas  Ry.  Co,  v.  Marshall,  136  U.  S. 
393;  Bridgeport  Co.  v.  Am.  F.  P.  Co.,  94  Ala.  592;  Iron 
Age  Pub.  Co.  v.  W.  U.  Tel.  Co.,  83  Ala.  508;  26  A.  &  E. 
Ency  of  Law,  93.  The  bill  not  being  capable  of  being 
maintained  for  specific  performances  will  not  be  retain- 
ed for  the  purpose  of  awarding  damages  for  the  breach. 
Sims  V.  McEwin,  27  Ala.  184 ;  Harrison  v.  Deramus,  33 
Ala.  463. 

DOWDELL,  J. — The  appeal  in  this  case  is  taken  from 
a  decree  on  the  demurrer  to  the  bill.  The  bill  is  to  en- 
force the  specific  performance  of  a  contract,  and  in  the 
alternative,  as  it  is  urged  in  argument,  to  enjoin  the 
violation  of  a  contract.  The  contract  is  for  the  lease 
of  a  storeroom  in  a  proposed  building,  and  by  the  terms 
of  said  lease  contract  the  lessee  was  to  have  a  certain 
amount  of  fioor  space,  of  a  part  of  which  be  complains 
in  his  bill  he  is  being  deprived  of  by  the  respondent,  les- 
sor, in  the  manner  of  construction  of  the  said  building. 
The  question  is  whether  a  court  of  equity  will  entertain 
a  bill  for  the  enforcement  of  this  contract. 
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In  Madison  Athletic  Association  v.  Brittin^  60  N.  J. 
Eq.  160,  46  Atl.  652,  in  speaking  of  the  specific  perform- 
ance of  building  contracts,  it  was  said  by  the  New  Jer- 
sey court :  "The  doctrine  of  the  latter  class  is  that  the 
court  will  not  ordinarily  enforce  specific  performance 
of  building  contracts,  not  only  on  the  ground  that  dama- 
ges at  law  are  generally  an  adequate  remedy,  but  also 
on  the  ground  of  the  inability  of  the  court  to  see  that 
the  work  is  carried  out."  In  Wharton  v.  Stoutenburgh^ 
35  N.  J.  Eq.  266,  it  was  said :  "There  is  a  class  of  spe- 
cial and  exceptional  contracts  in  which  courts  of  equity 
refuse  to  exercise  jurisdiction  by  way  of  specific  per- 
formance. These  are  contracts  having  such  terms  and 
provisions  that  the  court  could  not  carry  into  effect  its 
decree  without  some  personal  supervision  and  oversight 
over  the  work  to  be  done,  extending  over  a  considerable 
period  of  time,  such  as  agreements  to  repair  or  build,  to 
construct  works,  to  build  or  carry  on  railways,  mines, 
and  the  like."  In  Kendall  v.  Fray,  74  Wis.  26,  42  N. 
W.  466, 17  Am.  St.  Rep.  118,  which  was  a  suit  to  compel 
specific  performance  of  a  contract  to  erect  a  building 
on  a  certain  lot,  the  court,  adopting  the  rule  above  an- 
nounced, denied  relief.  In  Beck  v.  Allison ,  56  N.  Y. 
366, 15  Am.  Rep.  430,  where  the  suit  was  for  the  specific 
performance  of  a  contract  in  a  lease  on  the  part  of  the 
lessor  to  repair  damages  by  fire,  among  other  things,  it 
was  said  by  the  court:  "The  idea  that  the  court  can 
appoint  a  receiver  to  take  possession  of  the  property 
and  cause  the  work  to  be  done  with  money  furnished 
by  the  defendant  would  be,  in  the  language  of  Lord 
Worthington,  absurd."  The  relief  sought  was  denied. 
In  a  case  of  our  own  (Bridgeport  Co.  v.  American  Fire 
Proof  Co,,  94  Ala,  592, 10  South.  704)  it  was  said :  "We 
are  of  opinion  that  a  bill  for  specific  performance  would 
not  lie  under  the  facts  aa  they  appear  in  the  present  case. 
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The  consideration  offered  is  ^the  erecting  and  operating 
of  a  car  factory,'  etc.  To  carry  out  this  agreement  re- 
quires the  exercise  of  labor  and  special  skill,  judgment, 
and  discretion  j  ♦  ♦  ♦  and,  furthermore,  a  court  of 
chancery  will  not  undertake  to  enforce  a  specific  per- 
formance, where  it  involves  the  exercise  of  special  skill, 
judgment,  and  discretion" — citing  Iron  Age  publishing 
Co,  V,  W,  (J.  Tel.  Co.,  83  Ala.  498,  3  South.  449,  3  Am. 
St.  Kep.  758,  and  Clark's  Case,  1  Blackf.  (Ind.)  122,  12 
Am.  Dec.  214. 

It  seems,  both  on  reason  and  authority,  that  where 
the  erection  of  the  building  requires  the  exercise  of 
skill,  judgment,  and  <lis(retion  a  court  of  equity  will 
not  assume  jurisdiction  for  the  enforcement  of  specific 
performance  of  a  contract  in  su(  li  a  case.  There  can  be 
no  doubt  that  the  enaction  of  the  building,  such  as  is 
referred  to  in  the  contract  in  this  case,  would  require 
the  exercise  of  "special  skill,  judgment,  and  discretion,'* 
and  Avould  extend  over  a  considerable  period  of  time. 
The  erection  of  such  a  building  would  require  the  ser- 
vices of  the  architect,  the  skilled  mechanic,  and  various 
workmen  and  superintendents.  Necessarily  the  distribu- 
tion and  placing  of  the  beams,  vents,  and  air-shafts, 
component  parts  of  such  a  building,  and  the  very  things 
of  which  the  bill  complains  as  diminishing  the  "floor 
space"  contracted  for  in  the  lease,  are  involved  in  the 
exercise  of  the  required  special  skill,  judgment,  and 
discretion  in  the  construction  of  the  building.  Under 
the  authorities  cited  above,  and  on  the  facts  stated  in 
the  bill,  we  are  clearly  of  the  opinion  that  there  cannot 
1>e  an  enforcement  of  specific  performance  of  the  con- 
tract in  a  court  of  equity. 

It  is  insisted  by  counsel  for  appellant  that  even  though 
the  appellant  be  not  entitled  to  have  the  contract  speci- 
ficallv  T)erformed  bv  the  decree  of  the  court,  yet  since 
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his  prayer  for  relief  is  in  the  alternative  for  relief  by 
injunction,  that  he  ought  to  be  granted  that  relief.  The 
prayer  for  injunction  is  in  the  alternative — to  restrain 
the  defendant  from  violating  its  contract  as  to  the  "floor 
space"  leased  to  complainant,  "or"  commanding  the  re- 
spondent to  perform  its  contract  in  this  respect.  It  is  in- 
sisted that  the  bill  has  equity  for  this  purpose.  The 
equity  of  a  bill  is  to  be  determined  on  the  facts  stated 
in  the  bill,  and  not  on  the  prayer  for  relief  alone.  It 
appears  on  the  face  of  the  bill  that  the  thing  complained 
of  as  constituting  a  violation  of  the  contract,  and  asked 
to  be  enjoined,  had  already  been  done,  and  hence  the 
violation  was  complete  at  the  time  of  the  filing  of  the 
bill.  There  is,  therefore,  no  room  for  invoking  the  doc- 
trine of  the  interposition  of  a  court  of  equity  to  prohibit 
the  violation  of  a  contract.  As  to  the  alternative  prayer 
for  a  mandatory  injunction  to  compel  the  respondent 
"to  so  distribute  the  floor  space  on  the  ground  floor  of 
said  building  as  to  give  your  orator  the  amount  to  which 
he  entitled  by  the  terms  of  said  lease,"  for  the  same  rea- 
sons, in  a  case  like  the  present  one,  that  a  court  of  equity 
would  decline  to  enforce  a  speciflc  performance  of  the 
(•ontract,  it  would  refuse  to  interfere  by  mandatory  in- 
junction. Practically  there  can  be  no  difference  in  the 
application  of  the  two  remedies — that  of  specific  per- 
formance and  mandatory  injunction — under  the  facts 
in  the  case.  The  court,  in  either  event,  would  be  con- 
fronted with  the  proposition  of  the  "special  skill,  dis- 
cretion, and  judgment"  required  in  the  erection  of  the 
building.  Manifestly  the  relief  sought  by  injunction 
would  compel  a  removal  of  the  "beams,  vents,  and  air- 
shafts'*  which  have  already  been  placed,  and,  for  aught 
that  appears,  such  a  thing,  if  feasible,  could  not  be  ac- 
complished without  materially  deranging  the  whole  plan 
of  structure  of  the  building.    We  repeat  that  under  the 
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facts  in  this  case  the  same  principle  is  involved  in  the 
granting  of  relief  by  mandatory  injunction  as  in  the  en- 
forcement of  a  specific  performance  of  the  contract. 
The  case  of  Hendricks  v.  Hughes^  117  Ala.  591,  23  South. 
637,  cited  by  counsel  for  appellant,  is  not  in  point.  The 
facts  of  the  present  case  clearly  differentiate  these  two 
cases. 

It  is  further  insisted  that  the  bill  should  be  retained 
for  the  purpose  of  compensation  in  damages.  The  rule 
is  stated  as  follows  in  20  Ency.  PI.  &  Pr.  p.  483 :  "The 
power  to  grant  relief  by  way  of  compensation  exists 
only  as  ancillary  or  incidental  to  grant  specific  perform- 
ance. It  is  only  under  special  circumstances  and  upon 
pecular  equities,  as,  for  instance,  in  cases  of  fraud,  or 
when  a  party  has  disabled  himself  by  matters  ex  post 
facto  from  a  specific  performance,  or  when  there  is  no 
adequate  remedy  at  law,  that  the  court  awards  pecunia- 
ry compensation  in  lieu  of  other  relief.  Where  the  court 
has  no  jurisdiction  to  decree  specific  performance,  and 
no  other  special  equity  intervenes,  the  bill  cannot  be 
retained  for  the*  purpose  of  awarding  damages." — 
Sims  V.  McEwvn,  27  Ala.  184;  Harrison  v,  Deramus^  33 
Ala.  463;  1  Pom.  Eq.  237. 

The  bill  here  must  depend  for  its  equity  upon  the 
doctrine  of  specific  performance,  and,  as  we  have  seen, 
under  the  facts  stated,  that  principle  cannot:  be  applied. 
There  is  no  other  special  equity  shown  by  the  facts  that 
would  justify  a  retention  of  the  bill  for  the  purpose  of 
awarding  damages.  For  this  purpose  the  complainant 
has  a  complete  and  adequate  remedy  at  law. 

It  follows,  from  what  we  have  said  that  the  decree 
must  be  affirmed. 

Affirmed. 

Simpson,  Dbnson,  and  McClellan,  JJ.,  concur. 
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Harper,  et  al.  v.  Raisin  Fert.  Co.,  Pt  al. 

Bill  to  Foreclose  a  Mortgage. 

(Decided  July  3,  1908.     Reliearlng  denied  Jan.  14,  1909. 
48  South.  589.) 

1.  Appeal  and  Error;  Review;  Favorable  Rulings. — Where  rulings 
are  favorable  to  the  party  appealing,  such  rulings  will  not  be  con- 
sidered by  this  court  on  appeal. 

2.  Same;  Review, — There  having  been  no  decree  on  the  motion  to 
dismiss  the  original  bill  before  the  filing  of  the  amendment  this  court 
on  appeal  can  consider  only  the  motion  to  dismiss  the  bill  as  amend- 
ed, and  to  strike  the  amendment. 

3.  Same;  Motion  to  Strike. — The  chancellor's  refusal  to  strike  an 
amendment  to  the  bill  can  be  reviewed  on  appeal  from  the  final  de- 
cree. 

4.  Equity;  Pleading;  Amendment. — Generally  speaking,  if  the  rec- 
ord shows  that  the  complainants  were  not  entitled  to  relief  under  the 
original  bill,  subsequent  occurrences  set  up  by  supplemental  bill  or 
amendment  will  not  cure  the  defect. 

5;  Fraudulent  Conveyances;  Suits  to  Avoid;  Issues, — The  primary 
Issues  in  a  suit  to  set  aside  a  conveyance  as  fraudulent,  is  the  exist- 
ence of  a  debt  for  the  payment  of  which,  except  for  the  conveyance, 
the  property  conveyed  could  be  made  liable. 

6.  Same;  Defenses. — A  mere  creditor  cannot  defend  a  suit  to 
avoid  a  conveyance  as  fraudulent  on  the  grounds  of  limitation;  but 
one  who  has  acquired  an  interest  in  the  property  by  deed  or  mort- 
gage from  the  original  owner  can  make  any  plea  which  the  original 
owner  himself  could  have  made  to  protect  the  property. 

7.  Same;  Barred  Deht. — A  conveyance  is  not  fraudulent  as  to  a 
creditor  whose  debt  is  barred  by  limitations. 

8.  Judgments;  When  Effective;  Filing. — A  decree  signed  in  vaca- 
tion does  not  become  effective  until  filed. 

9.  Same;  Conclusiveness. — ^A  judgment  in  a  foreclosure  suit,  ren- 
dered after  the  filing  of  a  bill  by  the  creditor  to  avoid  a  convey- 
ance of  other  lands  as  fraudulent,  does  not  preclude  the  defense  to  the 
bill  that  the  debt  was  barred  by  limitation  when  the  bill  was  filed. 

10.  Limitation  of  Action;  Effect  at  Bar. — Although  the  debt  is 
barred  by  limitation  the  mortgage  given  as  security  for  the  debt  can 
be  foreclosed. 


Appeal  from  CoflPee  Chancery  Court 
Heard  before  Hon.  W,  L.  Paeks. 
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Bill  by  the  Raisin  Fertilizer  Company  and  others 
against  R.  Harper  and  another.  From  the  decree,  de- 
fendants appeal.    Reversed  and  rendered. 

H.  L.  Martin^  for  appellant  A  creditor  whose  claim 
is  barred  by  the  statute  of  limitations  cannot  maintain 
a  bill  to  set  aside  a  fraudulent  conveyance. — 2  Pom. 
Eq.  Rem.  sec.  889 ;  57  S.  W.  339 ;  49  Am.  Dec.  738.  R.  F. 
Harper,  the  donee,  can  set  up  any  defense  that  the  debtor 
could  in  his  life. — 51  Ala.  544;  66  Ala.  561.  Demurrer 
is  the  proper  way  to  raise  this  question. — 106  Ala.  424. 
The  fact  that  a  judgment  was  rendered  against  Harper 
does  not  show  that  the  claim  was  not  barred  when  the 
bill  was  filed.— 104  Ala.  340;  73  Ala.  296.  Where  a  bill 
does  not  contain  equity,  it  cannot  be  so  amended  as  to 
give  it  equity. — ^38  Ala.  337.  Nor  can  facts  occurring 
subsequent  to  the  filing  of  the  original  bill  give  the 
bill  equity.— 63  Ala.  595 ;  80  Ala.  312.  If  the  facts  show 
a  general  assignment,  then  the  complainant's  bill  is 
without  equity. — 131  Ala.  108.  J.  B.  Harper,  was  not 
the  proper  party  complainant. — 106  Ala.  417;  64  Ala. 
162;  65  Ala.  134;  69  Ala.  260;  3  Mayf.  pp.  250  and  233. 

J.  F.  Sandees^  and  M.  Sollie^  for  appellee.  Motion 
to  dismiss  the  original  bill  for  want  of  equity  would  not 
lie  after  the  bill  has  been  amended. — Hodges  v.  Vemer, 
100  Ala.  612.  The  revisionary  jurisdiction  of  this  court 
is  limited  to  the  particular  decree  appealed  from. — Bee- 
he  V.  Morris,  56  Ala.  526;  Richardson  v,  Nat.  Bank, 
119  Ala.  286;  Elrod  v.  Smith,  130  Ala.  212;  Hood  v. 
Southern  Ry.,  133  Ala.  374;  N.  W.  L.  Assn.  v.  Grady, 
137  Ala.  219.  A  demurrer  on  the  ground  that  there  is 
no  equity  in  the  bill  is  a  general  demurrer. — Pate  v. 
Hinson,  104  Ala.  599.  On  the  authorities  next  above 
cited  the  decree  appealed  from  will  not  sustain  an  ap- 
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peal.  Misjoinder  of  complainants  must  be  taken  advan- 
tage of  by  demurrer. — Lehman-Durr  d  i-o.  r.  itreenhutt, 
88  Ala.  478.  This  was  not  ground  for  dismissal. — Gayle 
V,  Hingleton,  1  Stew  566 ;  51  Ala.  574 ;  52  Ala.  445.  So 
far  as  disclosed  by  the  bill  the  assignment  of  the  mort- 
gage was  not  in  writing  and  the  assignee  must  join  with 
the  mortgagee  in  foreclosing  the  same. — Denhy  v,  Mel- 
grew,  58  Ala.  149;  Bevhe  i),  Morris^  supra  The  bill  has 
equity. — Metcalf  r.  Arnold^  132  Ala.  77.  Rule  45,  Chau. 
Prac.  authorizes  the  iimendment. — 63  Ala.  595.  The 
amendment  of  the  bill  did  not  change  or  de.^troj'  its  orig- 
inal character  and  did  not  work  a  departure. — Moore  v. 
Smith,  6  Ala.  506;  12  (\vc.  41;  Bump's  Fraud.  Conv. 
509. 

SIMPSON,J.—  The  bill  in  this  case  was  tiled  by  the 
appellees,  J.  P.  Harper  and  the  Raisin  Fertilizer  (Com- 
pany, against  the  appellants,  K.  Harper  and  K.  F.  Har- 
per. J.  B.  Harper  having  died,  the  case  was  revived  in 
the  name  of  his  representatives ;  and  the  bill  was  subse- 
quently amended  so  as  to  substitute  tli(»  widow,  who  is 
also  executrix,  in  place  of  R.  F.  Harper,  deceased.  The 
bill  is  based  upon  a  debt  due  by  R.  Harper  to  J.  B.  Har- 
per, secured  by  a  mortgage,  which  said  debt  and  mort- 
gage had  been,  by  said  J.  R.  Harper,  transferred  and 
assigned  to  said  Raisin  Fertilizer  Company,  to  be  held 
by  it  as  collateral  security  for  a  debt  due  by  said  J.  B. 
Harper  to  it.  It  is  alleged  that  the  mortgage^  debt  is 
largely  greater  than  the  value  of  the  property  mortgaged, 
and. the  bill  alleges  that  certain  other  properties  have 
been  fraudulently  conveyed  by  said  R.  Harper,  and  seeks 
to  have  the  conveyances  set  aside,  etc.  While  there  were 
several  decrees  and  orders  during  the  progi'ess  of  the 
case,  the  appeal  is  from  the  final  decree  rendered  Jnne 
1,1907. 
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The  agreement  to  submit  shows  that  all  previous  de- 
crees are  set  aside;  also  that  the  motion  to  dismiss  the 
bill  as  amended,  the  demurrer  to  the  bill  as  amended, 
and  the  motion  to  dismiss,  filed  February  8,  1907,  are 
withdrawn;  and  the  cause  was  to  be  submitted  on  de- 
murrer to  the  bill  as  amended,  filed  September  21,  1906, 
the  motion  to  dismiss  the  bill  as  amended,  filed  the  same 
day,  the  motion  to  strike  part  of  the  bill,  additional  de- 
murrers filed  October  22,  1906,  motion  to  dismiss  bill  as 
amended,  filed  October  22, 1906,  motion  to  strike  amend- 
ment to  bill,  and  motion  to  dismiss  bill  for  want  of  equi- 
ty, filed  September  21,  1906.  The  record  does  not  show 
any  note  of  submission,  and  the  decree  of  the  chancellor 
states  that  "this  case  is  submitted  on  written  agree- 
ment, in  vacation,  on  demurrers  to  the  bill  as  amended.'' 
The  decree  sustains  the  demurrer,  and  then,  reciting 
the  submission  on  "motion  to  dismiss?  the  bill  as  amend- 
ed, and  motion  to  strike,"  oveiTules  both.  It  is  evident, 
from  this  recital,  first,  that,  the  demurrer  being  sustain- 
ed, the  appellant  cannot  call  upon  this  court  to  consid- 
er any  matters  in  the  chancellor's  opinion  as  to  the  vari- 
ous grounds  of  demurrer,  some  of  which  he  considered 
well  taken  and  others  not,  the  decree  being  in  favor  of 
the  appellant  sustaining  his  demurrer  (Coleman  v.  Butt. 
130  Ala.  266,  30  South.  364,  and  cases  cited) ;  second, 
that,  there  being  no  decree  on  the  motion  to  dismiss  the 
original  bill,  before  the  filing  of  the  amendment,  we 
can  consider  only  the  motion  to  dismiss  the  bill  as 
amended,  and  the  overruling  of  the  motion  to  strike 
the  amendment.  The  ruling  of  the  court  on  the  motion 
to  strike  may  be  reveiewed  on  appeal  from  the  final  de- 
cree.— Hood  et  al  v.  Southern  Railway^  133  Ala,  874, 
377,  31  South.  937. 
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The  bill  as  amended  shows  that  the  debt  which  is 
claimed  to  be  due  to  the  complainant  was  due  on  the  1st 
day  of  April,  1889,  the  conveyance  sought  to  be  attack- 
ed was  made  May  1,  1902,  and  the  original  bill  in  this 
case  filed  September  9,  1902 ;  so  that  the  debt  w^as  barred 
by  limitations  when  the  conveyance  was  made  and  when 
the  bill  was  filed,  and  the  amendment  filed  December  8, 
1905,  shows  that,  since  the  filing  of  the  bill,  to  wit,  on 
September  9,  1903,  a  decree  of  foreclosure  on  the  origi- 
nal mortgage  was  rendered  by  the  chancery  court,  that 
the  property  was  sold,  and  after  said  sale  and  the  appli- 
cation of  the  proceeds  a  personal  judgment  was  rendered 
against  the  mortgagor  for  a  balance  of  |2,089.  It  also 
shows  that  the  conveyances  complained  of  were  made 
May  1,  1902,  and  subsequent  thereto,  and  that  the  bill 
for  foreclosure  was  pending  at  that  time.  The  bill  was 
without  equity  a^  originally  filed,  by  reason  of  the  del)l: 
being  harred,— Battle  v.  Reid,  68  Ala.  153.  At  that 
time  it  was  incapable  of  amendment,  so  as  to  give  it 
equity.  So  the  question  arises,  can  the  subsequent  facts 
set  forth  in  the  amendment  impart  validity  to  it.? 

It  is  a  general  principle  of  law  "that,  if  the  record 
shows  that  the  complainants  were  not  entitled  to  relief 
upon  the  original  bill,  matter  which  subsequently  occur- 
red, and  which  is  averred  by  way  of  supplemental  bill 
(or  amendment),  does  not  cure  the  defect." — Land  and 
Wife  V.  Cowan  et  a/.,  19  Ala.  297,  298;  Hill  v.  Hill,  10 
Ala.  527;  Planters^  &  Merchants'  M.  Ins,  Co,  v.  Selma 
Savings  Bank,  63  Ala.  585,  595;  Scheerer  et  al.  v.  Agee^ 
133  Ala.  383,  21  South.  81.  This  court  has  said  that 
"the  theory  on  which  such  a  bill  proceeds  is  that  the 
fraudulent  donee  is  to  be  taken  and  deemed  as  an  execu- 
tor de  son  tort.  This  being  the  capacity  in  which  he  is 
sued,  he  can  prefer  any  defense  to  the  debt,  with  which 
he  is  sought  to  be  charged,  that  the  decedent  in  his  life, 
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or  a  rightful  representative,  eoiild  prefer/' — Half  man  s 
ex'r,  V.  Ellison,  51  Ala.  544,  554;  Houston  v,  Blackman, 
66  Ala.  561,  41  Am.  Rep.  756.  In  another  case,  in  which 
a  creditors'  bill  was  filed  attacking  conveyances  made  by 
a  decedent,  this  court  said:  "We  do  not  consider  the 
question  whether  the  statute  of  limitations  would  pro- 
tect the  title  of  the  fraudulent  grantee.  ♦  ♦  ♦  We 
know  of  no  principle  or  authority  upon  which  the  posi- 
tion can  be  maintained  that  a  debtor  is  denied  the  privi- 
lege of  pleading  the  statute  of  limitation  against  the 
debt  because  he  has  made  a  fraudulent  conveyance  and 
successfully  concealed  it.  ♦  ♦  ♦  The  statute  is  pleal- 
ed  by  the  administrator,  ami  we  can  perceive  no  reason 
why  h(»  should  not  as  well  <lefend  in  the  chancery  court, 
upon  the  ground  that  the  claim  is  barred  by  the  statute, 
as  if  he  had  been  sued  at  law." — Reed's  Ad/r  v.  Minell 
&  f  V>.,  30  Ala.  65.  This  court  has  also  said:  "If,  upon 
th(*  face  of  the  bill,  it  is  apparent  the  claim  or  demand 
of  the  complainant  is  barred  by  lapse  of  time,  or  by  the 
statute  of  limitations,  the  defense  is  available  in  a  court 
of  ecjuity,  on  demurrer,  as  well  as  by  plea  or  answer.'' — 
Battle  V,  Reidy  68  Ala.  153;  Lovelace  v.  Hutchinson, 
106  Ala.  417,  424, 17  South.  623.  "The  grantee  ♦  ♦  ♦ 
may  plead  any  defense,  not  merely  personal,  which  the 
grantor  or  debtor  could  have  made  against  it." — Deposit 
Bank  of  F.  v.  Vaffer  et  al,  13  Ala,  211,  33  South.  152. 
"The  fact  of  primary  importance  in  such  a  proceeding 
•  •  •  is  the  existence  of  a  debt,  for  the  payment  of 
which,  except  for  the  conveyance,  the  property  trans- 
ferred could  be  made  liable." — Yeend^  Adm^r,  t?.  Weeks 
et  al.  104  Ala.  331,  339,  16  South.  165,  53  Am.  St.  Rep. 
50. 

It  is  true  that  our  court  has  held,  in  several  cases  of 
creditors'  bills,  that  the  statute  of  limitations  to  the 
original    cause    of    action    was  not  pleadable;  but  the 
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ground  upon  which  such  decisions  were  rendered  was 
that  in  each  case  the  effort  was,  not  merely  to  set  aside 
a  deed  claimed  to  be  fraudulent,  but  to  enforce  a  trust 
in  the  land,  by  reason  of  the  money  of  the  debtor  having 
been  invested  in  the  land  or  otherwise,  and  the  court 
very  properly  said  that  the  enforcement  of  the  trust 
did  not  depend  upon  the  quesrtion  of  limitations  as  to 
the  original  debt. — Btoittz,  Adm^r^  v.  Huger  et  ah,  107 
Ala,  248,  253,  18  South.  126;  Quyton  et  al.  v.  Terrell, 
132  Ala.  67,  74, 31  South.  83 ;  N.  W.  Lcmd  Ass'n  v.  Orady, 
137  Ala.  219,  224,  33  South.  874.  These  decisions  do 
not  impinge  upon  the  general  doctrine  that  the  grantee, 
in  a  conveyance  claimed  to  be  fraudulent,  can  make  the 
defense  of  the  statute  of  limitations  as  to  the  original 
debt,  and  so  long  as  he  is  insisting  on  that  defense  the 
bill  is  without  equity  as  to  him. — Dads  v.  Davis,  20  Or. 
78, 84,  85,  25  Pac.  140.  In  the  case  of  Emory  v.  Keighan, 
94  111.  543,  the  action  was  ejectment,  the  title  being 
based  on  a  purchase  at  a  mortgage  sale,  and  the  ques- 
tion of  the  statute  of  limitation  was  attempted  to  be 
raised  by  a  surety  on  the  note,  said  note  not  being  bar- 
red against  the  principal  by  reason  of  his  absence  from 
the  state;  and  the  court  held  that  the  bar  as  against 
the  surety  on  the  note  did  not  invalidate  the  sale  under 
the  law  of  that  state,  by  which  the  bar  of  the  note  also 
bars  the  foreclosure  of  the  mortgage.  That  decision  was, 
of  course,  correct,  as  the  foreclosure  of  the  mortgage 
did  not  effect  the  liability  of  the  surety  on  the  note. 
The  case  of  (Uirtivright  d.  Gartwright,  68  111.  App.  74, 
is  based  entirely  on  the  last-cited  case,  and  on  Lee  v 
Moinid  titation,  118  111.  312,  8  N.  E.  759,  and  Shields  v 
Hhiff,  124  U.  S.  351,  8  Sup.  CJt.  510,  31  L.  Ed.  445, 
neither  of  which  touches  the  question  at  all.  While  a 
mere  creditor  cannot  raise  the  defense  of  the  statute  of 
limitations,  yet  the  party  who  has  acquired  an  interest 
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in  the  property  by  deed  or  mortgage  from  the  original 
owner  is  placed  in  the  shoes  of  the  grantor,  and  author- 
ized, "for  the  purpose  of  protecting  the  property,  to 
make  any  plea  which  he  himself  could  have  made," — 
Ward  V.  Waterman,  85  Cal.  490,  24  Pac.  930;  Hill  v. 
Hilliard  &  Co,,  103  N.  C.  34,  38,  9  S.  E.  639. 

We  are  unable  to  agree  with  the  chancellor  to  the 
eflPect  that  the  statute  of  limitations  is  not  applicable, 
because  the  judgment  rendered  in  the  foreclosure  suit 
"is  conclusive  of  the  fact  that  at  the  time  of  the  filing 
of  the  original  biU  in  this  case  the  debt  was  not  barred 
by  the  statute  of  limitations."  "A  judgment  against  a 
grantor  in  an  alleged  fraudulent  conveyance  •  •  • 
is  not  evidence  that  the  debt  existed  at  any  time  anterior 
thereto."— Yeend,  Adm'r,  v.  Weeks  et  aZ.,  104  Ala.  332, 
340,  16  South.  165,  53  Am.  St.  Rep.  50;  Lawson  v.  Ala- 
bama  Warehouse  Co.,  73  Ala.  289,  293.  The  foreclosure 
proceedings  could  be  maintained,  notwithstanding  the 
debt  was  barred  by  the  statute  of  limitations  {Ohmer  v. 
Boyer,  89  Ala.  274,  7  South.  663),  and  the  judgment 
over  is  rendered  on  motion,  without  any  notice  to  the 
defendant,  other  than  the  liling  of  the  bill. — Wells, 
Adm'r,  v.  A  m.  Mort.  Co,,  123  Ala.  413,  26  South.  301. 

It  is  unnecessary  for  the  court  to  consider  whether 
such  a  judgment  could  in  any  event  take  from  the  gran- 
tee the  right  which  he  had  to  defend  his  property  by 
pleading  the  statute  of  limitations.  It  is  sufllcient  to 
say  that  such  a  judgment,  rendere<l  after  the  institution 
of  the  creditors'  bill,  could  not  impart  to  the  original  bill 
equity  which  it  did  not  have  at  the  time  it  was  filed. 
The  amendment  should  have  been  stricken  from  the  bill, 
and  the  bill  dismissed. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree 
will  be  here  rendered  dismissing  the  bill. 

Reversed  and  rendered. 
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Tyson^  C.  J.,  and  Haralson^  Dowdbll^  Anderson, 
and  Dbnson,  JJ.,  concur. 

On  Rehearing. 

SIMPSON^  J.— While  the  record  shows  that  the  de- 
cree was  signed  in  vacation,  June  1,  1907,  and  was  not 
filed  until  July  5, 1907,  the  decree  did  not  become  effect- 
ive until  said  latter  date. — Hudson  v.  Hudson,  20  Ala. 
364,  56  Am.  Dec.  200.  In  this  case  it  was  held  that  a  pa- 
per purporting  to  be  a  decree  of  the  orphans'  court,  sign- 
ed by  the  judge,  and  found  among  the  papers,  but  not  re- 
corded, was  not  a  decree  of  the  court. 

When  a  decree  is  rendered  in  vacation,  as  in  the  case 
now  under  consideration,  the  mere  signing  of  it  cannot 
make  it  effective,  as  it  is  still  in  the  breast  of  the  court, 
to  alter  or  destroy,  until  it  is  filed  in  court ;  consequently 
the  appeal  on  August  3d  was  in  time. 

It  is  not  necessary  to  decide  whether  the  defense  of 
the  statute  of  limitations  can  be  raised  by  motion  to  dis- 
miss the  bill.  This  is  not  the  case  of  a  bill  to  enforce 
the  collection  of  a  debt,  to  which  the  defense  of  the 
statute  of  limitations  is  interposed,  but  the  bill  is  by 
a  creditor,  to  set  aside  a  conveyance  claimed  to  be  fraud- 
ulent, and  if,  at  the  time  the  conveyance  was  made,  the 
statute  had  barred  the  debt,  so  that  the  debtor  was  at 
liberty  to  disregard  the  debt  and  convey  the  property, 
the  conveyance  was  not  fraudulent.  Hence  a  bill  seek- 
ing to  set  it  aside  is  without  equity. 

The  motion  for  rehearing  is  denied. 

Tyson^  C.  J.,  and  Haralson,  Dowdell,  Anderson. 
and  Dbnson^  JJ.,  concur. 

22—8 
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Lucas  r.  Boyd* 

Bill  to  Reform  a  Contract 

(Decided  Dec.  17,  1908.  47  South.  1017.) 

1.  Reformation  of  In^trumcnta ;  Pleading;  Relief, — On  a  bill  tiled 
for  reformation  of  contract  on  the  grounds  of  mistake,  complainant 
is  not  entitled  to  a  rescission  on  the  ground  of  fraua  m  its  execution, 
and  the  placing  of  the  parties  in  statu  quo,  since  the  relief  would 
be  intH>nsistent  with  the  allegation. 

2.  Same;  Pleading;  Proof. — The  averments  of  a  bill  for  the  refor- 
mation of  a  contract  are  riHiuired  to  be  made  with  great  particu- 
larity, and  the  proof  must  be  clear  and  satisfactory. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayre. 

Bill  by  Breckinridge  Lucas  against  L.  M.  Boyd,  to 
reform  a  contract  on  the  ground  of  mistake.  From  a 
decree  for  respondent  complainant  appeals.    Affirmed. 

J.  M.  Chilton  and  John  V.  Smith^  for  appellant. 
Where  there  is  mutual  mistake  in  the  execution  of  a  deed 
and  mortgage,  equity  has  power  to  reform  the  same. — 
24  A.  &  E.  Ency  of  Law,  pp.  648-654.  Courts  of  equity 
will  not  only  reform  a  mutual  mistake  between  the  par 
ties,  but  also  against  creditors  and  purchasers 
chargeable  with  notice  of  the  mistake. — Berry,  rt 
ah  r.  Hoirell,  72  Ala.  14;  Burroics  v.  Paeific  (iuano 
Co.,  81  Ala.  254;  Kenney  r.  Em^miiujer,  87  Ahi. 
340;  Moore,  ef  al,  r,  Tate,  114  Ala.  82;  On\  et 
ah  r.  Eehols,  119  Ala.  340.  The  answer  is  so 
evasive  as  really  to  amount  to  an  admission  of  tlu 
facts  charg(»d. — Grady  r.  linhiumiK  28  Ala.  289:  Oc/.i/x 
Case,  26  Ala.  332.  He  can  set  up  no  rescission  not 
stated  in  his  answers,  and  the  answer  should  have  been 
specific  as  to  when  the  new  contract  was  made. — Author- 
ities supra,  and  Rohinson  v,  Mofiely,  93  Ala.  78;  Moog 
r.  DarrowAOl  Ala.  209. 
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Fred  S.  BaIiL^  for  appellee.  ( 'ounsel  discusses  as- 
signments of  error  and  insist  that  the  allegation  and 
proof  are  not  up  to  the  requirement  in  the  cases  of  this 
character. — Dexter  v.  Orlander^  95  Ala.  4(57. 

DOWDELL,  J.— The  bill  in  this  case  is  for  a  reior- 
mation  of  a  contract  on  the  ground  of  mistake.  Under 
such  a  bill  a  rescission  of  the  contract  on  the  ground  of 
fraud  in  its  execution  and  a  placing  of  the  parties  in 
statu  quo  cannot  be  had.  The  two  are  inconsistent  re- 
liefs. A  bill  for  reformation  of  a  contract  on  the  ground 
of  mistake  is  for  the  purpose  of  having  the  contract  to 
speak  the  intention,  not  of  one  of  the  parties,  but  of 
both.  Hence  the  mistake  must  be  a  mutual  one.  The 
averments  of  such  bill  are  required  to  be  made  with  great 
particularity,  and  the  proof  to  be  clear  and  satisfactory. 
This  rule  may  be  said  to  be  almost  axionmtic.  It  hmi 
been  so  often  repeated  in  the  decisions  of  the  courts  as 
not  now  to  call  for  the  citation  of  authorities. 

The  decree  here  wjfs  rendered  on  a  final  submission 
on  the  pleadings  and  proof.  The  question  in  the  case  is 
one  purely  of  fact.  The  evidence  has  been  carefully  con. 
sidered,  and  in  it  there  is  a  sharp  conflict  on  vital  issues. 
It  would  serve  no  purpose  to  here  discuss  in  detail  the 
evidence.  Applying  the  rule  of  law  which  obtains  in 
such  a  case  as  to  the  character  and  measure  of  i)roof  re- 
quired, we  cannot  say  that  the  complainant  has  met 
the  requirement  and  discharged  the  burden  placed  upon 
him  by  the  law.  We  therefore  concur  in  the  conclusion 
of  the  chancellor,  and  his  decree  will  be  her^^  affirmed. 

Affirmed. 

Tyson,  O.  J.,  and  Simpson  and  Dbnson,  JJ.,  concur. 
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Fuller,  et  al.  v  Clemmons. 

Bill  to  Enforce  Lien  for  Attorney^ a  Fee. 
(Decided  Dec.  17.  1908.    48  South.  101.) 

1.  Equity;  Pleading;  Motion  to  Dismiss. — ^The  facts  stated  In  a 
bill  will  be  taken  as  true  on  a  motion  to  dismiss  for  want  of  equity. 

2.  Aitomey  and  Client;  Compensation;  Lien;  Enforcement. — A  bill 
to  enforce  a  lien  for  attorney's  fees  on  a  monled  decree  obtained 
through  the  services  of  the  attorney  is  not  a  bill  to  alter  or  disturb 
the  decree,  and  need  not  be  filed  at  the  term  of  court  at  which  the 
decree  was  rendered. 

3.  Same;  Lien  of  Attorney. — An  attorney  has  a  lien  upon  a  monied 
judgment  or  decree  for  the  services  rendered  by  him  as  attorney  in 
obtaining  the  judgment  or  decree. 

4.  Same. — The  fact  that  the  amount  of  the  decree  was  paid  by  de- 
fendant to  assistant  counsel  for  plaintiff  in  the  case,  who  had  author- 
ity to  receive  it,  and  who,  themselves,  had  a  lien  for  their  services, 
cannot  operate  in  equity  to  defeat  the  lien  thereon  of  plaintiff*!) 
principal  attorney. 

5.  Same;  Lien;  Enforcement. — When  the  amount  of  a  decree  has 
been  paid  into  the  registry  of  the  court,  the  proper  and  more  orderly 
procedure  would  be  on  petition  to  enforce  the  Hen  for  attorney's 
fees,  rather  than  by  original  bill. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  lion.  Thomas  H.  Smith. 

Bill  by  J.  I.  Clemmons  against  Mildred  Fuller  and 
others.  A  motion  to  dismiss  for  want  of  equity  was 
overruled,  and  respondents  appeal.    Affirmed. 

Henry  Chamberlain^  for  appellant.  The  October 
term  having  expired  by  limitation  the  court  lost 
all  control  over  its  decrees  of  that  term,  and 
its  decree  in  this  cause  was  conclusive  of  every 
question  in  the  ca?e,  and  could  not  after  the 
adjournment  of  the  term  call  in  question  by  an 
entirely  new  and  original  bill  of  complaint  any  matter 
which  should  have  been  adjudicated  in  the  suit  already 
determined. — }frDonaM  v.  JAfe  Tns.  Co.,  65  Ala.  3H2. 
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Under  the  facts  in  this  case  there  was  nothing  to  which 
a  lien  could  attach. — Lehman  Bros.  v.  Tallasaee  Mfg. 
Co.,  64  Ala,  603.  It  follows  that  the  court  erred  in  refus- 
ing to  dismiss  the  bill. 

0.  J.  ToRBBY^  for  appellee.  An  attorney's  lien  will 
be  decreed  to  exist  against  the  proceeds  arising  from 
the  sale  of  land  under  a  decree  of  the  court. — Higley  v. 
White,  102  Ala.  602 ;  Moseley,  et  al.  v.  Norman^  74  Ala. 
422;  Jackson  v.  Glopton,  66  Ala.  29;  Ex  parte  Lehman- 
Durr  &  Co.,  59  Ala.  631 ;  Warfield  v.  Campbell,  38  Ala. 
527. 

DOWDELL,  J. — The  appeal  in  this  case  is  taken  from 
the  decree  of  the  chancellor  overruling  the  respondents' 
motion  to  dismiss  the  bill  for  want  of  equity.  The  pur- 
pose of  the  bill  is  to  effectuate  and  enforce  an  alleged 
lien  for  an  attorney's  fee  in  favor  of  the  complainant 
on  a  money  decree  obtained  by  his  services  rendered  as 
such  attorney  in  favor  of  the  respondent  Mildred  Ful- 
ler against  one  Charles  H.  Schwaemmle. 

On  a  motion  to  dismiss  a  bill  for  want  of  equity,  the 
facts  stated  in  the  bill  are  to  be  taken  as  admitted. 
After  averring  complainant's  employment  as  attorney, 
the  services  rendered,  and  the  procuring  of  the  decree, 
it  is  stated  and  averred  in  the  bill  "that  said  sum  of 
f500  was  paid  into  the  hands  of  said  Boyles  &  Kohn 
(respondents),  who  had  become  associated  with  your 
orator  as  assistant  solicitors  at  a  very  late  stage  of  the 
proceedings;  ♦  ♦  ♦  that  said  sum  is  still  in  their 
hands  and  retained  by. them  for  a  proper  disposition 
of  the  same,  and  subject  to  orator's  lien  upon  the  same 
for  his  services  as  solicitor  in  said  cause,  and  upon  which 
they  are  advised,  believe,  and  admit  he  has  such  lien." 
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The  ''first"  insistence  of  counsel  for  appellant  in  brief 
and  argument,  that,  the  term  of  the  court  at  which  the 
decree  in  question  was  rendered  having  adjourned  be- 
fore the  filing  of  the  present  bill,  the  court  has  lost  all 
control  over  the  same,  is  without  merit.  To  alter  or 
disturb  that  decree  in  any  manner  is  entirely  foreign 
to  the  purpose  of  the  bill.  The  lien  of  an  attorney  upon 
the  judgment  or  decree  for  services  rendered  by  him  as 
such  in  the  particular  case,  in  obtaining  the  same,  as 
stated  in  former  decisions  of  this  court,  has  long  been 
a  settled  question  in  the  jurisprudence  of  this  state. — 
Higley  v.  White,  102  Ala.  602,  15  South.  141 ;  Jackson 
V.  Clopton,  66  Ala.  29 ;  Ex  parte  Lehman,  Durr  &  Co., 
59  Ala.  631 ;  Warfield  v.  Campbell,  38  Ala.  527,  82  Am. 
Dec.  724.  The  existence  of  the  lien  in  the  present  case 
is  admitted,  and  it  is  further  admitted  that  the  fund 
representing  the  decree  is  in  the  hands  of  the  respond- 
ents, Boyles  &  Kohn,  and  is  held  by  them  "for  proper 
disposition  subject  to  the  lien."  This,  taken  in  connec- 
tion with  other  averments  in  the  bill,  is  quite  sufficient 
to  impart  equity  to  the  bill. 

Under  the  particular  facts  stated  in  the  bill,  the  lien 
given  by  law  upon  the  decree  attached  to  the  funds  in 
the  hands  of  Boyles  &  Kohn.  The  fact  that  Boyles  & 
Kohn  as  associate  solicitors  received  into  their  hands 
from  the  defendant  in  the  decree  the  amount  of  the  de- 
cree, as  they  were  authorized  to  do,  having  themselves 
a  lien  upon  the  decree  for  their  services  as  attorneys, 
could  not  in  equity  operate  to  defeat  the  complainant's 
lien. 

It  is  urged  as  a  defense  against  the  equity  of  the  bill 
that  the  fund  was  not  paid  into  the  registry  of  the  court 
This  is  of  no  importance  under  the  facts  of  the  bill.  The 
only  difference  that  this  could  make  would  be  in  the  pro- 
cedure by  the  complainant  for  relief.    If  the  fund  had 
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been  paid  into  the  registry  of  the  court,  the  more  order- 
ly procedure  Avould  have  been  by  petition  to  the  chancel- 
lor, instead  of  by  an  original  bill ;  but  not  having  been 
paid  into  court,  and  having  been  paid  into  the  hands 
authorized  to  receive  the  fund,  and  who  were  not  par- 
ties to  the  cause  in  which  the  decree  was  rendered,  the 
remedy  was  by  original  bill  to  enforce  the  lien  under  the 
particular  facts  in  the  case. 

The  decree  of  the  chancellor  is  affirmed. 

Affirmed. 

Tyson^  C.  J.,  and  Anderson  and  McClellan^  JJ.,  con- 
cur. 


Gulf  Compress  Co.  v.  Harris,  Cort- 
ner &  Co. 

Bill  for  Mandatory  Injunction  to  Reduce  Rates. 

(Decided  June  30O,  1908.    Rehearing  denied  Feb.  5,  1909. 
48  South.  477.) 

1.  War€hou8ema7i;  PuUic  Warehouaea;  Statute. — ^A  domestic  bus- 
iness corporation,  organized  for  private  gain,  with  power  to  engage  in 
general  storage  and  compress  business,  does  not  become  a  public 
service  corporation,  because  of  having  taken  out  license  as  reqlured 
by  .section  6123,  et.  seq.,  Code  1907.  At  most  only  its  business  as  a 
warehouseman  is  affected  with  a  public  interest. 

2.  Equity:  Jurisdiction. — Unless  jurisdiction  is  conferred  by  stat- 
ute, a  court  of  equity  is  without  jurisdiction  of  a  cause  where  a 
plain  and  adequate  legal  remedy  exists;  and  where  a  wrong  can 
be  compensated  by  money,  a  court  of  equity  will  not  assume  jurisdic- 
tion because  of  such  adequate  legal  remedy;  where  the  question  is 
one  of  damages  to  individual  or  property  rights,  the  damage  must  be 
in  its  nature  irreparable  or  Incapable  of  money  measurement,  to  war- 
rant the  assumption  of  jurisdiction  by  a  court  of  equity,  unless 
coupled  with  some  other  independent  matter  of  equitable  cognizance 

3.  Samp. — A  court  of  equity  is  without  jurisdiction  to  grant  re- 
lief against  a  public  warehouseman  exacting  overcharges  for  storage, 
since  an  action  for  money  had  and  received  gives  a  complete  and 
adequate  relief. 


Digiti 


ized  by  Google 


344  SUPREME  COURT  [Vol 

[Gulf  Compress  Co.  v.  Harris,  Cortner  &  Co.] 

4.  Same;  MultiplioUy  of  Suits. — One  engaged  In  the  business  of 
buying  and  selling  cotton  who  pays  overcharges  for  the  storage  of 
cotton  in  a  public  warehouse,  may  recover  in  one  action  all  of  the 
overcharges  paid  for  the  cotton  season,  or  may  maintain  several 
actions  at  law  therefor,  so  equity  is  without  jurisdiction  to  give  re- 
lief on  account  of  preventing  a  multiplicity  of  suits. 

5.  Same. — Equity  has  no  Jurisdiction  to  fix  a  schedule  of  prices 
to  be  charged  by  a  public  warehouseman  for  receiving,  storing  and 
handling  goods,  and  in  the  absence  of  any  other  ground  of  equitable 
relief  will  not  assume  jurisdiction  merely  on  the  question  of  the 
reasonableness  of  the  rates. 

6.  Injunction;  Grounds  of  Relief;  Irreparable  Injury. — ^A  dealer 
cannot  involve  equity  to  restrain  the  aslcing  and  collecting  ot  over- 
charges on  the  theory  that  he  will  suffer  irreparable  injury,  where 
such  overcharges  are  too  small  to  warrant  the  conclusion  that  the 
dealer's  business  would  be  ruined  thereby,  and  hence,  the  dealer  was 
not  entitled  to  injunctive  relief. 

7.  Contracts;  Interests  of  Third  Person. — Where  the  owner  of  the 
compress  and  warehouse  leased  the  same  to  a  corporation  engaged  in 
a  general  storage  and  compress  business  for  a  term  of  years^  and 
a  schedule  of  maximum  charges  were  fixed  in  the  lease,  a  third  per- 
son engaged  in  the  business  of  buying,  selling  and  shipping  cotton 
at  that  point  had  no  such  interest  in  the  lease  as  would  entitle  him 
to  enforce  the  provisions  fixing  the  maximum  charges,  nor  was  he 
entitled  in  equity  to  compel  the  corporation  to  comply  with  such  pro- 
vision on  the  ground  that  the  contract  was  made  for  his  benefit 

8.  Rates;  Fixing;  Legislative  Function. — It  is  a  legislative  and 
not  a  Judicial  function  to  prescribe  rates  for  a  public  service  corpo- 
ration, or  one  affected  with  a  public  interest 

Appeal  from  Morgan  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  Harris,  Cortner  &  Co.,  against  the  Gulf  Com- 
press I'ompany.  From  a  decree  overruling  a  motion 
to  dismiss  the  bill  for  want  of  equity,  a  demurrer  to-the 
bill,  and  a  motion  to  dissolve  a  preliminary  injunction, 
defendant  appeals.    Reversed  and  rendered. 

Brown  &  Kyi>e^  Fitzhugii^  Biggs  &  Fitzhugh^  and 
Cabaniss  &  Bowie,  for  appellant.  The  effect  of  the 
injunction  as  applied  for  and  as  issued  in  this  case 
depends  upon  the  power  of  the  court  of  equity  to  pre- 
scribe rates  to  be  charged  in  the  future  by  the  defendant 
company.  This  is  a  legislative  and  not  a  judicial  yow- 
^v.— Interstate  Com.  Com.  v.  R.  R.  Co.^  167  U.  S.  479, 
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and  authorities  therein  cited. — Madisorv  v.  Madison  Oas 
Go.y  108  N.  W.  65,  and  authorities  therein  cited;  R,  R. 
Co.  V.  Stockyard^  45  N.  J.  E.  50;  Beal  &  Wyman  R.  R. 
Rate  Regulation,  sec.  1304 ;  Western  U.  Tel  Co.  v.  Myatt^ 
98  Fed.  335;  State  v.  Johnson^  61  Kan.  843;  Munn.  v. 
Illy  94  U.  S.  115;  Interstate  Com^  Com  v.  Ala.  Mid  Ry. 
Co.^YFU  TJ.  S.  144.  Even  the  legislative  would  be  power- 
less to  prescribe  rates  unless  the  property  is  devoted  to 
a  public  use  and  a  public  purpose,  or  affected  with  a  pub- 
lic interest. — Munn  v.  Illy  supra.  The  rates  prescribed 
by  the  legislature  must  be  reasonable  and  afford  a  fair 
return  upon  the  investment— 154  TJ.  S.  362;  169  U.  S. 
466;  167  U.  S.  479;  Cotting  v.  Kan.  City  Stockyards, 
183  U.  S.  79.  The  court  being  without  power  to  pre- 
scribe rates  for  the  future,  it  cannot  under  the  plea  of 
preserving  the  status  quo  require  the  defendants  to 
perform  services  for  the  future  at  any  given  rate. — Inter' 
state  Com.  Co.  v.  S.  N.  0.  d  T.  R.  R.  Co.^  167  U.  S.  479, 
and  authorities  there  cited. 

The  injunction  should  be  dissolved. — Southern  Pac, 
Co.  V.  Colorado,  101  Fed.  779;  62  Fed.  690;  64  Fed.  981; 
FrederHcks  v.  Huher^  180  Pa.  St.  572 ;  1  High  on  Injunc. 
see  2.  The  court  had  no  jurisdiction  in  the  absence  of 
other  equitable  grounds  of  relief  to  adjudge  the  rates 
charged  by  defendant  to  be  unreasonable. — Authorities 
cited,  supra;  1  Pomeroy's  Eq.  Jur.  Sec.  263,  note  2; 
Richmond  v.  D.  R.  R.  Co.^  31  la.  422 ;  Moses  v.  Mayor. 
52A  la.  198;  Turner  t\  City  of  Mobile,  135  Ala.  73; 
Yov/ngblood  v.  Youngblood,  54  Ala.  486;  Bro^mi  v. 
Brown,  68  Ala.  114;  M.  d  F.  R.  R.  Co.  v.  McKende,  85 
Ala.  546.  Complainants  had  no  such  interest  in  the 
contract  of  lease  made  between  the  Gulf  Compress  Com- 
pany and  the  Decatur  Compress  Company,  in  1904,  and 
which  had  been  rescinded,  as  entitled  them  to  enforce 
any  of  ttte  provisions  of  said  contract,  even  if  said 
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lease  had  not  been  annulled  and  abrogated. — 9  Cyc.  380, 
349,  s.  s.  41  Am.  Rep.  103;  Davis  v.  Caloioayy  30  Ind.  112, 
280,  s.  c.  25  Am.  Rep.  195;  ChUhert  v,  Sanderson,  56  la. 
and  authorities  there  cited;  Vroomau  v.  Turner^  69  N.  Y. 
s.  c.  95  Am.  Dec.  671 ;  Durnherr  v.  Ratty  135  N.  Y.  219. 

E.  W.  GoDBEY^  and  Calahan  &  Harris^  for  appellee. 
The  appellant  possessed  the  power  of  eminent  domain. — 
Acts  1903,  p.  317 ;  In  re  Stewart,  33  L.  R.  A.  429 ;  Sadler 
Acts  1903,  p.  317;  In  re  Stewart,  33  L.  R.  A.  429;  Sadie 
v,  Langham,  34  Ala.  324;  Armstead  v.  Camp.  89  AMh. 
Dec.  223;  Valley  Co.  v.  Brovyti,  7  W.  Va.  191.  A  ware- 
house is  a  business  public  in  it«  nature. — St.  Paul  v.  C. 
M.  d  St,  P.  R.  R.  Co.,  34  L.  R.  A.  190;  /.  &  B.  St.  L.  R. 
&  C.  Co.  V.  St.  Louis,  supra;  B.  S.  R.  Co.  v.  St.  Louis  d 
E.  E.  Co.,  8  L.  R.  A.  804;  Munn  v.  Ill,  24  L.  Ad.  83; 
Bro}ni  r.  Bcatttj.  69  Am.  Dec.  393;  Xor fleet  v.  Crom- 
well.  K;  Am.  Dec.  791;  Brass  t?.  State  of  X,  D.,  153  U.  S. 
404;  Maine  v.  Edwards,  25  L.  R.  A.  506;  A.  L.  S.  C.  Co. 
V.  G.  L.  S.  Exch.,  18  L.  R.  A.  200.  The  warehouse  busi- 
ness is  the  dominant  one. — Hanna  v.  People,  64  N.  J. 
Rep.  781 ;  Beal  &  Wyman  on  R.  R.  Rate  Regu.  sec.  28 ; 
Budd  Case,  5  L.  R.  A.  568 ;  Orient  Co.  v.  Northern  Co., 
78  Pac.  1038.  The  public  use  is  synonymous  with  public 
Ix^nofit. — Aldridge  t\  Tuseombia  R.  R.  Co.,,  2  Stew.  & 
P.  199.  There  is  no  charm  in  mere  number  of  patrons.— 
Brown  v.  Gerald,  70  L.  R.  A.  482;  Zeigler  v,  Menges,  16 
Am.  St.  Rep.  316.  It  is  not  necessary  that  eminent 
domain  be  a  power  expressly  enumerated. — TJ.  8.  v.  Get- 
tf/shvrg.  ete..  160  F.  S.  683.  Warehouses  are  public  utili- 
ties under  the  statute. — Acts  1907,  p.  371;  C.  E,  Co.  v. 
People.  43  L.  R.  A.  666;  Nash  v.  Paige.  44  Am.  Rep. 
495;  A.  L.  S.  C.  Co.  v.  C.  L.  S.  Exch,  supra;  Maine  v. 
Edifmrds,  supra. 


Digiti 


ized  by  Google 


15S]  OF  ALABAMA.  347 

[Gulf  Compress  Co.  v.  Harris,  Cortner  &  Co.] 

DOWDELL,  J. — The  appeal  in  this  case  is  prosecuted 
from  an  interlocutory  decree  of  the  chancellor  overrul- 
ing the  respondent's  motion  to  dismiss  the  bill  for  want 
of  equity,  demurrer  to  the  bill,  and  motion  to  dissolve 
the  preliminary  injunction  for  want  of  equity  in  the 
bill,  and  on  the  denials  in  the  sworn  answer  of  the  mate- 
rial allegations  of  the  bill. 

The  averments  of  the  bill,  in  substance,  are  that  the 
complainants,  appellees  here,  are  engaged  in  the  busi- 
ness of  buying,  selling,  and  shipping  cotton,  and  have 
been  so  engaged  for  more  than  a  year,  with  their  head- 
quarters at  Decatur,  Ala.,  handling  in  their  said  business 
from  20,000  to  25,000  bales  of  cotton  per  annum,  and 
will  probably  handle  and  deal  in  as  many  as  25,000 
bales  the  current  season;  that  they  have  a  number  of 
employes  engaged  in  their  service  in  the  conduct  of 
their  business  at  a  large  expense  to  complainants ;  that 
the  defendant,  the  Gulf  Compress  Company,  is  an  Ala- 
bama corporation,  with  charter  powers  authorizing  it 
to  engage  in  the  general  storage  and  compress  business; 
that  the  Gulf  Compress  Company  in  1904  leased  the 
plaint  of  the  Decatur  Compress  Company,  an  Alabama 
corporation  of  like  powers,  for  a  term  of  five  years,  at 
an  annual  cost  to  it  of  f  10,000  to  be  paid  as  rent ;  that 
said  plant  has  been  conducted  prior  to  said  lease  by  the 
Decatur  Compress  Company,  and  since  by  the  Gulf 
Compress  Company  under  said  lease,  as  a  public  ware- 
house and  compress  for  hire  and  compensation,  inviting 
dealers  such  as  complainants,  and  the  public,  to  store 
their  cotton ;  that  said  cotton  compress  and  warehouse 
is  located  in  the  city  of  Decatur  and  on  lines  of  railway 
which  furnish  shipping  facilities  in  the  handling  of  cot- 
ton, and  the  complainants  are  dependent  upon  the  de- 
fendant's warehouse  and  compress  and  facilities  "for  the 
proper  conduct  of  their  (complainants')  business;"  that 
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in  the  lease  contract  under  which  the  Gulf  Compress 
Company  operates  said  plants  a  schedule  of  maximum 
charges  was  fixed  by  the  contracting  parties  during  the 
terms  of  the  lease,  and  that  until  recently  the  Gulf  Com- 
press Company  has  been  conforming  to  the  schedule 
so  fixed,  but  since  the  close  of  the  cotton  season  of 
1906-7,  the  respondents,  the  Gulf  Company  and  the  Deca- 
tur Company,  have  annulled  said  lease,  at  least  in  so 
far  as  it  relates  to  the  schedule  of  maximum  charges,  and 
that  under  the  new  arrangement  there  is  no  limitation 
upon  the  respondent  the  Gulf  Company  in  fixing  the 
amount  it  will  charge  for  services  in  the  conduct  of  its 
business ;  that  a  new  schedule  of  rates  was  made  by  the 
Gulf  Company  for  the  cotton  season  of  1907-8,  which 
in  certain  particulars  specified  increased  the  cbarg. 
e&  incident  to  its  business  as  w^arehouseman,  and 
that  such  increased  charges  are  unreasonable; 
that  the  Gulf  Company  has  refused  to  receive 
complainants'  cotton  and  render  the  services  which 
has  been  its  custom  to  render  under  the  old  sched- 
ule, unless  complainants  will  submit  to  and  pay  the 
charges  fixed  in  the  new  schedule,  which  it  is  alleged 
will  be  "practically  ruinous"  to  the  complainants.  It 
is  averred  that  the  plant  operated  and  conducted  by  the 
Gulf  Company  is  the  only  one  of  its  kind  maintained  in 
the  city  of  Decatur,  or  in  the  county,  and  that  the  Gulf 
Company  has  taken  out  a  license  as  required  of  ware- 
housemen by  an  act  of  the  Legislature  approved  March 
page  371,  and  which  is  incorporated  in  the  Code  of 
1907  (see  Gen.  Laws  passed  at  first  session  1907), 
as  section  6123  et  seq.,  and  that  by  reason  of  be- 
ing the  only  warehouse  of  its  kind  in  said  city  or  county 
it  has  a  virtual  monopoly.  The  lease  contract  between 
the  Gulf  Company  and  the  Decatur  Company,  and  un- 
der which  the  plant  is  being  operated  by  the  former  com- 
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pany,  is  set  out  as  Exhibit  A  to  the  bill.  The  old  and 
new  schedules  of  rates  and  charges  are  set  out  as  Ex- 
hibit B  and  C  to  the  bill.  It  is  averred  that  the  old 
rates  had  been  maintained  for  three  years,  and  that, 
in  reliance  upon  a  continuation  of  the  old  rates,  the 
complainants  during  the  summer  months  of  1907,  and 
prior  to  the  beginning  of  the  cotton  season  of  1907-8, 
in  making  preparations  for  the  conduct  of  their  business 
in  the  handling  of  their  cotton  for  said  cotton  season  of 
1907-8,incurred  heavy  liability  in  the  employment  of 
hands,  etc.,  and  this  without  any  notice  or  knowledge 
of  the  proposed  change  in  the  schedule  of  rates  and 
charges. 

It  will  be  observed  from  the  foregoing  statement  that 
the  alleged  wrong  complained  of  is  based  upon  the  in- 
crease in  rates  and  charges  prescribed  in  the  new  sched- 
ule over  those  in  the  old,  and  as  being  excessive  and  un- 
reasonable. The  bill  is  directed  against  the  Gulf  Com- 
press Company  as  warehouseman,  no  complaint  being 
made  as  to  the  compress  feature  of  respondent's  busi- 
ness. The  relief  sought  is  injunctive.  There  is  no 
charge  of  discrimination  against  the  complainants  in 
favor  of  any  other  customer  of  the  respondent,  but  all 
are  put  upon  the  same  basis  and  with  like  treatment. 

The  bill,  according  to  its  averments  and  prayer  for 
relief,  is  predicated  upon  the  theory  that  the  business 
of  the  respondent  is  "aflfected  with  a  public  interest" 
either  by  virtue  of  the  act  of  March  7,  1907,  deekurisp^ 
all  warehouses  in  incorporated  cities  and  towns  for  the 
storage  of  cotton  or  other  articles  of  value  for  compen- 
sation to  be  public  warehouses,  or  by  reason  of  its 
being  a  monopoly  in  fact.  However  this  may  be,  wheth- 
er "affected  with  a  public  interest"  or  not,  we  need  not 
decide  that  being  unnecessary  to  a  conclusion  of  the 
case  under  our  view  of  the  law  applicable  to  the  facts 
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as  shown  by  the  bill,  and  therefore  for  the  sake  of  argu- 
ment it  maj'  be  admitted  that  the  business  is  one  ^'affect- 
ed with  a  public  interest."  But  it  is  proper  to  here 
state  that  the  respondent  Gulf  Compress  Compam-  is  not 
in  any  sense  a  "public  service"  corporation,  nor  does 
the  business  carried  on  by  it  characterize  it  as  such.  It 
possesses  no  element  of  governmental  power  conferred 
upon  it  by  law  as  in  the  case  of  a  railroad  company, 
serving  the  public  as  a  common  carrier  of  passengers 
and  freight.  It  is  strictly  a  private  business  corpora- 
tion, organized  for  private  gain  and  not  for  public  serv- 
ice— a  private  business  enterprise  like  that  of  an  incor- 
porated concern  to  carry  on  a  merchandise  business  or  a 
manufacturing  business.  And  the  fact  that  the  statute 
declares  that  part  of  the  plant  conducted  as  a  warehouse 
for  the  storage  of  cotton  for  compensation  to  be  "a  pub- 
lic warehouse''  does  not  change  the  private  nature  and 
character  of  the  corporation,  or  convert  it  into  a  *^public 
service''  concern,  in  the  sense  in  which  those  terms  are 
used  and  understood.  The  most  that  can  be  said  of  the 
effect  of  the  statute  is  to  say  that  it  impresses  upon  the 
warehouse  business  the  character  of  its  being  "affected 
with  a  public  interest."  It  is  well  to  observe  in  this  con- 
nection that  the  act  of  llarch  7,  1907,  does  not  prescribe 
any  rates  or  charges  for  storage,  or  undertake  in  any 
manner  to  regulate  the  business  conducted  or  carried  on 
in  such  "public  warehouses."  There  are  privileges  and 
powers  possessed  by  "public  service"  corporations  and 
exercised  by  them,  governmental  in  character,  >vhich 
may  not  be  conferred  upon  a  private  business  corpora- 
tion, as,  for  instance,  the  right  of  eminent  domain, 
although  the  business  carried  on  by  the  latter  may  be- 
come "affected  with  a  public  interest."  This  distinction 
has  been  taken  in  many  of  the  adjudged  cases.    We  have 
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made  the  above  observations  in  respect  to  the  difference 
between  a  "public  service  concern"  and  one  only  "affect- 
ed with  a  public  interest,"  because  equitable  remedies 
might  be  sought  and  applied  in  the  former,  when  they 
would  not  be  in  the  latter. 

Conceding,  then,  for  the  sake  of  argument  that  the 
respondent  the  (rulf  Compress  Company,  in  the  ware- 
house branch  of  its  business,  is  conducting  and  carry- 
ing on  a  business  "affected  with  a  public  interest/*  the 
first  question  with  which  we  are  confronted  at  the  very 
threshold  is,  Does  the  bill  on  the  facts  stated  present  a 
ca*se  for  equity  jurisdiction?  It  is  an  elementary  princi- 
ple that  a  court  of  equity  is  without  jurisdiction  to  hear 
and  determine  a  cause  wherein  a  plain  and-  adequate 
remedy  may  be  had  in  a  court  of  law,  unless  it  be  that 
jurisdiction  is  conferred  by  statute.  And  it  was  in  this 
doctrine  of  the  failure  of  a  court  of  law  to  furnish  such 
plain  and  ade(iuate  remedy  for  the  enforcement  of  rights 
and  redress  of  wrongs  in  certain  cases  that  the  court 
of  chancery  had  its  origin. 

As  a  rule,  where  the  wrong  complained  of  can  be  re- 
dressed and  fully  compensated  in  damages  by  a  money 
standard,  a  court  of  chancery  will  not  assume  jurisdic- 
tion for  the  reason  that  an  ade<iuate  remedy  exists  at 
law.  Where,  then,  the  question  is  one  of  damage  to  indi- 
vidual or  property  rights,  to  warrant  a  court  of  equity  in 
the  assumption  of  jurisdiction,  the  damage  must  Ih^  in 
its  nature  irreparable,  or  incapable  of  measurement  in 
dollars  and  cents,  or  unless  coupleil  with  some  other  in- 
dependent matter  of  e<iuitable  cognizance.  These  are 
elementary  principles. 

Applying  these  principles  to  the  case  before  us,  let 
us  inqure  what,  if  any,  fact  is  alleginl  that  will  give  a 
court  of  equity  jurisdiction.  In  its  first  analysis,  the 
case  presented  by  the  bill  is  that  the  respondent  is  now. 
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and  has  been  since  1904,  carrying  on  a  warehouse  busi- 
ness in  the  city  of  Decatur  for  the  storage  of  cotton 
for  compensation ;  that  such  warehouse  is  by  the  statute 
declared  to  be  a  "public  warehouse,"  and  therefore  such 
business  is  "affected  with  a  public  interest;"  that  the 
complainants  are  engaged  in  the  business  of  buying, 
handling  and  shipping  cotton,  and  in  the  conduct  of 
complainants'  business  it  becomes  necessary  for  them  to 
patronize  the  respondent,  its  warehouse  being  the  only 
one  of  the  kind  in  the  city  of  Decatur ;  that  the  respond- 
ent is  demanding  tolls  for  the  storage  and  handling  of 
cotton  in  its  said  warehouse  business  under  a  new 
schedule  of  rates  and  charges,  which  is  in  excess  of  the 
old  schedule,  and  that  said  increase  in  rates  and  charges 
is  unreasonable;  and  that  the  respondent  refuses  to  re- 
ceive, store,  and  handle  complainants'  cotton  unless  com- 
plainants consent  to  pay  the  increased  tolls.  It  is  mani- 
fest from  the  foregoing  statement  that  the  wrong  com- 
plained of  consists  in  the  exaction  of  overcharges.  For 
this  there  is  a  complete  and  adequate  remedy  at  law  in 
an  action  for  money  had  and  received  for  the  overcharges 
paid. — Mobile  d  Montgoniery  R.  R,  Co.  v.  Steiner^  Mc- 
Ghee  &  Go.y  61  Ala.  559.  Moreover,  it  may  be  asked, 
if  the  defendant  corporation  be  under"  a  legal  duty  to 
receive  and  handle  the  complainants'  cotton  in  accord- 
ance with  the  rates  prescribed  in  the  old  schedule,  as 
is  alleged  in  the  bill,  why  may  it  not  be  compelled  to  the 
performance  of  this  duty  by  mandamus? 

It  is  true  it  is  alleged  in  the  bill  that  if  complainants 
submit  to  and  pay  the  increased  charges  under  the  new 
schedule  of  rates  it  will  be  practically  ruinous  to  the 
complainants.  This,  however,  in  the  light  of  other  facts 
contained  in  the  bill,  can  but  be  regarded  as  a  conclusion 
of  the  pleader,  and  not  as  the  statement  of  a  fact.  The 
difference  in  amount  produced  by  the  alleged  overcharges 
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as  shown  by  the  bill  is  too  inconsiderable  to  warrant 
the  conclusion  that  ruinous  results  would  follow  to  a 
business  of  the  kind  and  character  as  that  engaged  in 
by  the  complainants,  when  it  is  to  be  remembered  that 
the  overcharges  so  paid  are  not  a  permanent  loss,  and 
may  be  immediately  recovered  back  in  an  action  at  law. 
We  are  unable  to  see  how  or  in  what  way  the  complain- 
ants would  suffer  irreparable  injury  and  damage  from 
the  alleged  course  of  conduct  of  the  respondent. 

It  is  urged  that  the  complainants  would  be  put  to 
numerous  suits  at  law,  and  hence  the  bill  has  equity 
upon  the  doctrine  of  the  prevention  of  a  multiplicity  of 
suits.  It  cannot  be  denied  but  that  the  complainants 
might  in  one  action  at  law  sue  to  recover  all  of  the 
overcharges  paid  for  the  entire  cotton  season.  One 
suit  or  a  multiplicity  of  suits  therefore  would  be  a  mat- 
ter of  complainants'  own  election.  There  being  no  neces. 
sity  for  a  multiplicity  of  suits  the  reason  for  the  inter- 
ference of  a  court  of  equity  on  the  principle  mentioned 
fails. 

It  is  urged  as  another  ground  of  equity  in  the  bill 
that  the  schedule  of  maximum  rates  named  in  the  lease 
contract  entered  into  between  the  Gulf  Company  and 
the  Decatur  Company  was  made  and  intended  for  the 
benefit  of  the  complainants  and  others  engaged  in  like 
business,  and  that  having  been  made  for  their  benefit, 
although  not  so  expressly  declared,  the  contracting 
parties  have  no  right  to  annul  the  same,  and  the  com- 
plainants, as  such  beneficiaries,  have  a  right  to  have  the 
same  enforced  in  equity.  There  is  no  provision,  state- 
ment, or  expression  in  the  contract  by  which  such  inten- 
tion on  the  part  of  the  contracting  parties  is  shown.  The 
fact  that  one  not  a  party  or  privy  to  a  contract  is  in- 
cidentally benefited  under  it  is  no  reason  for  declaring 
that  the  contract  was  made  and  intended  for  his  benefit. 

23—8 
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We  are  clearly  of  the  opinion  that  the  complainanti? 
had  no  such  interest  in  the  lease  contract  made  between 
the  Gulf  Company  and  the  Decatur  Company  in  1904, 
and  which  the  contracting  parties  had  rescinded,  as 
entitled  them  to  enforce  any  of  the  provisions  of  said 
contract,  even  if  the  same  had  not  been  annulled. — 9  Cyc. 
380,  and  authorities  there  cited;  Vrooman  v.  Turner^  69 
N.  Y.  280,  25  Am.  Rep.  195;  Gilbcr^t  v,  Sanderson,  56 
Iowa,  349,  9  N.  W.  293,  41  Am.  Rep.  lOS;  Davis  v.  Callo- 
way, 30  Ind.  112,  95  Am.  Dec.  671 ;  Durnherr  v.  Rau. 
135  N.  Y.  219,  32  N.  E.  49;  National  Bank  v.  Grand 
Lodge ^  98  U.  S.  128,  25  L.  Ed.  75;  Love  joy  v.  Bessemer^ 
etc,  146  Ala.  379,  41  South.  76,  6  L.  R.  A.  (N.  S.)  429. 

The  law,  we  think,  is  too  well  settled  to  admit  of  doubt 
that  the  prescribing  of  rates  for  a  "public  service"  corpo- 
ration or  one  "affected  with  a  public  interest"  is  a  legis- 
lative, and  not  a  judicial,  function.  To  this  effect  are 
the  adjudications  both  state  and  federal.  To  us  it  is 
equally  clear  in  the  case  at  bar  that  a  court  of  chancery 
has  no  jurisdiction  or  power  to  fix  a  schedule  of  prices 
to  be  charged  by  the  respondent  for  receiving,  storing, 
and  handling  complainants'  cotton. — City  of  Madison 
V.  Madison  Gas  d  Electric  Co.,  129  Wis.  249,  108  N.  W. 
65,  8  L.  R.  A.  (N.  S.)  529;  W.  V.  TcL  Co.  v,  Myatt,  ((^ 
C.)  98  Fed.  342;  Neb,  TcL  Co,  i\  State,  55  Neb.  627, 
76  N.  W.  171,  45  L.  R.  A.  113;  So.  Pacific  Co.  v.  Colo. 
Funddlron  Co.,  101  Fed.  779,  42  C.  C.  A.  12;  Interstate 
Co7n.  Com.  v.  R.  R.  Co.,  167  U.  S.  479,  17  Sup.  Ct.  896, 
42  L.  Ed.  243;  Reagan  v.  Farmers'  Ix>an  &  T.  Co.,  154 
U.  S.  362,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014;  A.  T.  d  S.  F. 
R.  R.  Co.  V.  Denver  &  N.  O.  R.  R.  Co.,  110  U.  S.  682,  4 
Sup.  Ct.  185,  28  L.  Ed.  291;  Smyth  v.  Ames,  169  U.  S. 
466,  18  Sup.  Ct.  418,  42  L.  Ed.  819;  R.  R.  Co.  r.  Stock- 
yards, etc.,  45  N.  J.  Eq.  50,  17  Atl.  146,  6  L.  R.  A.  855. 
From  the  foregoing  authorities  the  principle  is  likewise 
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deducible  that  a  court  of  chancery,  in  the  absence  of 
other  equitable  ground  of  relief,  will  not  assume  juris- 
diction in  any  case  upon  the  question  merely  of  the  rea- 
sonableness or  unreasonableness  of  rates  and  charges. 

But  we  need  not  pursue  this  line  of  discussion,  since 
in  our  opinion,  the  case  i?  determinable  upon  the  propo- 
sition that  the  complainants  have  an  edequate  remerly 
at  law  for  a  redress  of  the  wrongs  complained  of.  Our 
attention  has  been  called  to  the  recent  case  of  Expurte 
Yonny,  209  U.  S.  166,  28  Sup.  Ct.  441,  52  L.  Ed.  714,  13 
L.  R.  A.  (N.  S.)  932,  cited  in  supplemental  brief  of  coun- 
sel for  appellee  as  an  authority  for  equity  jurisdiction 
in  the  case  before  us.  The  facts  in  that  case  are  material- 
ly different  from  the  fact*:  in  the  case  at  bar.  The  com- 
plicated facts  in  the  case  cited,  which  the  court  say 
render  it  difficult,  if  not  impossible,  for  a  court  of  law  to 
determine  the  issues  do  not  obtain  in  the  present  case. 
The  case  of  R.  R.  Vo,  r.  HtocJxyardr^,  etc.,  supra ,  is  more 
analogous  in  fact  and  principle  to  the  one  under  consid- 
eration. That  wai  a  case  in  chancery,  and  the  bill  was 
dismissed  on  the  ground  of  an  adequate  remedy  at  law. 

Our  conclusion  is  that  the  bill  is  without  equity,  and 
the  chancellor  erred  in  not  dismissing  the  same  and 
dissolving  the  injunction  on  the  .respon:lent's  motion. 

Reversed  and  rendered. 

Tyson,  C.  J.,  and  Simpson,  Andkuson.  and  Denton. 
JJ.,  concur.    McrLEU^VN,  J.,  dissent*. 
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Tallassee  Falls  Mfff*  Co.  v.  Moore. 

Action  for  Damages  for  Injury  to  Employe. 

(Decided  Nov.  19,  1908.     Rehearing  denied  Jan.  14,  1909. 
48  South.  593.) 

1.  Master  and  Servant;  Injury  to  Servant:  Employer's  Liability 
Act;  Complaint. — Counts  1,  2,  3,  4,  and  6.  as  amended,  state  a  cause 
of  action  under  subd.  1,  of  the  Employer's  Liability  Act,  for  negli- 
gence in  the  use  of  a  defective  rope,  and  are  not  subject  to  the  de- 
murrers interposed;  count  5  states  a  cause  of  action  under  the  com- 
mon law,  while  count  9  is  not  subject  to  the  demurrers  interposed 
to  it. 

2.  ^ame;  Pleas:  Sufficienci/. — A  plea  alleging  that  the  plaintiff 
placed  himself  in  a  position  on  the  car  where,  if  a  rock  should  fall, 
by  the  breaking  of  a  rope  which  held  the  same,  or  from  other  causes, 
he  would  likely  be  injured,  and  that  while  the  rock  was  being  lowered 
into  the  car  it  did  fall,  because  of  the  breaking  of  the  rope,  and  did 
strike  the  employe,  imposed  upon  the  employe  the  duty  of  anticipat- 
ing the  negligence  of  the  employer  or  of  its  servants,  and  was  faulty. 

3.  Same. — An  averment  in  a  plea  that  an  employe  placed  himself 
in  a  po5«ition  on  a  car  where  he  would  likely  be  injured  if  a  rock 
should  fall  by  the  lirenking  of  the  rope  that  held  it,  or  from  other 
causes,  is  not  an  allegation  thnt  the  employe  had  knowledge  that  the 
position   he  assumed  on   the  car  was   dangerous. 

4.  Same:  Confrihufvrj/  NcfjHffence :  Selection  of  Dangerous  Meth- 
o(ls. — The  test  is  whether  an  employe  has  selected  a  dangerous  way 
when  there  is  a  safe  way,  knowing  the  way  selected  to  be  danger- 
ous, or  that  tlie  danger  is  api-arent  or  obvious,  and  the  fact  thit  an 
emploj'e  is  injured  because  of  the  way  he  selected  to  perform  a  duty, 
when  if  he  had  selected  another  way,  the  injury  would  not  have  oc- 
curred, does  not  of  itself  alone  fix  upon  him  contributory  negligence. 

5.  Same. — A  plea  which  fails  to  aver  in  what  the  alleged  waniing 
consisted,  whether  of  danger  or  otherwise,  and,  if  of  danger,  what 
danger,  is  defective;  so  a  plea  containing  no  averment  that  the  sup- 
erintendent had  the  authority  to  give  the  orders  alleged  to  have  been 
violated  by  an  employe,  set  up  by  way  of  contributory  negligence  is 
defective. 

6.  Pleading:  Conclvsion. — A  plea  alleging  that  while  a  rock  which 
fell  and  injured  an  employe  was  being  lowered  into  the  car.  it  was 
obviously  dangerous  to  get  on  the  car  and  occupy  a  position  where, 
if  the  rock  should  fall  bv  the  breaking  of  the  rope,  or  other  cau<«e, 
the  party  occupying  such  position  would  likely  be  hurt,  and  that 
while  said  rock  was  beli^g  lowered,  such  employe  did  a^-sume  such 
position  on  the  car.  and  thereby  assumed  the  risk  of  injury,  states  a 
-conclusion  only,  and  contains  no  averment  of  fact. 
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7.  Appeal  and  Error;  Harmless  Error;  Ruling  ofi  Pleading. — Where 
substantially  the  same  defense  was  set  up  in  another  plea,  on  which 
issue  was  joined,  it  was  harmless  error  to  sustain  demurrers  to  a 
similar  plea;  so  also,  it  was  harmless  error  to  sustain  demurrers  to 
a  plea  where  every  fact  averred  therein  could  be  properly  shown  un- 
der the  general  issue  which  was  pleaded. 

Appeal  from  Tallapoosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewer. 

Personal  injury  action  by  George  W.  Moore  against 
the  Tallassee  Falls  Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

The  complaint  as  amended  was  as  follows : 

Count  1 :  "Plaintiff  claims  of  defendant  $10,000  dam- 
ages, for  this :  That  on  or  about  the  6th  day  of  Febru- 
ary, 1903,  the  defendant  was  conducting  and  operating 
a  rock  quarry,  from  which  it  was  taking  large  stone  for 
building  and  other  purposes,  which  said  stones  were 
hoisted  or  raised  by  means,  of  ropes,  pulleys,  and  other 
appliances,  and  placed  on  a  car,  and  removed  or  con- 
veyed to  other  points;  that  plaintiff  was  employed  by 
defendant  to  work  at  said  quarry,  and  to  assist  in  and 
about  the  handling  or  moving  of  said  stones  therefrom, 
and  therefore  it  was  the  duty  of  said  defendant  to  have 
in  its  said  quarry  and  in  its  said  plant  for  handling  and 
removing  said  stones  good  and  safe  machinery  and  ap- 
pliances, and  to  have  said  machinery  run  and  operated 
with  care;  that  on  the  date  above  mentioned,  while 
plaintiff  was  on  defendant's  car,  engaged  in  the  proper 
discharge  of  his  duties  for  the  defendant  while  aiding 
and  assisting  in  placing  on  said  car  a  large  stone,  which 
was  being  lowered  onto  said  sar  preparatory  to  being 
removed  to  another  point  or  place,  said  stone  fell,  and 
plaintiff's  foot  was  caught  under  said  stone,  and  between 
said  stone  and  the  bottom  or  floor  of  said  car,  and  was 
thereby  so  crushed  and  damaged  that  it  was  necessary 
to  amputate  a  part  of  his  said  foot.    Plaintiff  avers  that 
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said  injury  to  him  was  suffered  because  of  the  wrong 
or  negligence  of  defendant  in  having  and  using  in  the 
operation  of  said  quarry,  and  removing  said  stone,  ma- 
chines or  appliances  which  were  defective,  out  of  order 
and  unsafe  and  unfit  to  be  used  in  said  business,  in  this : 
That  a  rope,  which  was  a  part  of  the  ways,  works,  ma- 
chinery, or  plant  used  in  the  operation  of  said  quarry, 
was  old,  worn  and  not  sufficiently  strong  to  support  the 
weight  placed  upon  it  in  handling,  removing,  and  con- 
veying said  stone,  and  said  defect  caused  said  rope  to 
break,  and  permitted  said  stone  to  fall  as  above  averred, 
and  that  said  defects  arose  from,  or  had  not  been  dis- 
covered or  remedied  owing  to,  the  negligence  of  the  de- 
fendant, or  of  some  person  in  the  service  of  the  defend- 
ant and  intrusted  by  it  with  the  duty  of  seeing  that 
the  ways,  works,  machinery,  or  plant  were  in  proper 
condition,  and  which,  but  for  the  want  of  proper  care 
and  dilligence,  would  have  been  known  to  the  defend- 
ant." 

Count  2 :  Same  as  count  1,  with  the  exception  that  it 
is  alleged  that  rocks  were  being  removed  by  means  of 
a  derrick,  to  which  were  attached  ropes,  pulleys,  and 
other  appliances,  and  that  while  lowering  said  rock  onto 
the  car  the  rope  broke  and  permitted  it  to  fall  on  plain- 
tiff's foot,  etc. 

Count  3 :  Same  as  1  and  2,  with  the  additional  alle- 
gation that  the  rock  was  being  raised  by  means  of  dogs 
or  iron  hooks,  in  which  it  was  clasped,  and  by  which 
said  rocks  were  held  and  supported,  and  that  the  dogs 
or  hook?i  were  fastened  to  a  rope  attached  to  a  pulley  or 
pulleys  suspended  from  a  derrick,  and  that  while  lower- 
ing a  stone  into  the  car  the  rope  broke,  causing  the  rock 
to  fall  on  defendant's  foot,  etc. 

Count  4:  Substantial  duplicate  of  count  1,  except 
the  word  "rock,"  instead  of  "stone,"  is  used. 
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Connt  5:  Same  as  count  1,  down  to  and  including 
the  words  "run  and  operated  with  care,"  with  the  follow- 
ing  additional  averments:  "That  on  the  date  above 
mentioned,  while  plaintiff  was  on  defendant's  car,  in 
the  proper  discharge  of  his  duties  for  the  defendant,  a 
large  rock,  which  was  held  or  procured  by  means  of 
dogs  or  iron  hooks,  in  which  it  was  clasped,  which  said 
dogs  or  hooks  were  fastened  to  a  rope  attached  to  a 
pulley  or  pulleys  suspended  from  a  derrick,  was  being 
lowered  onto  a  car  upon  which  plaintiff  was  working 
for  defendant,  when  the  rope  by  which  said  rock  was 
suspended  broke,  permitting  said  rock  to  fall,  and  plain- 
tijff's  foot  was  caught  under  said  rock,  and  was  so  crush- 
ed and  mangled  that  it  was  necessary  to  amputate  his 
said  foot.  For  a  large  part  of  the  time  he  avers  that 
said  rope  was  old,  much  worn  by  long  use,  its  strength 
greatly  impaired,  that  it  was  defective,  and  wholly  in- 
sufficient for  the  purpose  for  which  it  was  being  used, 
or  for  the  work  required  of  said  rope;  and  plaintiff 
avers  that  his  said  injury  was  suffered  because  of  the 
wrong  or  negligence  of  the  defendant  in  having  and  us- 
ing in  the  working  and  operation  of  said  quarry,  and  in 
the  removing  of  said  rocks  or  stones,  the  said  rope  which 
was  defective,  insecure,  and  out  of  order,  and  unsafe 
and  unfit  to  be  used  in  said  business,  and  which,  but 
for  the  want  of  proper  care  and  diligence,  would  have 
been  known  to  the  defendant,  and  all  of  which  was  un- 
known to  plaintiff." 

Count  6:  Same -as  count  1,  down  to  and  including 
the  words  "same  had  to  be  amputated,"  and  continuing: 
"And  plaintiff  avers  that  said  rope  was  old  and  worn 
by  use,  and  in  one  part  of  it  had  become  much  weakened, 
and  was  wholly  insufficient  for  the  work  for  which  it 
was  being  u?ed,  because  it  was  not  of  sufficient  strength 
to  support  the  weight  that  it  was  required  to  sustain." 
Then  follows  the  concluding  allegation  of  count  1. 
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Count  9:  Same  as  count  1,  down  to  and  including 
the  words,  "run  and  operated  with  care,"  with  the  fol- 
lowing addition:  "That  on  the  day  above  mentioned, 
while  plaintiff  was  at  work  on  defendant's  car,  in  the 
proper  discharge  of  hia  duties  to  defendant,  and  while 
aiding  and  assisting  in  the  placing  upon  said  car  a  stone 
which  was  being  lowered  into  said  car  preparatory  to 
being  removed  to  another  point  or  place,  the  rope,  which 
was  a  nece:?sary  part  of  the  works,  ways,  machinery, 
or  appliances  by  which  said  stone  was  sustained,  broke, 
and  said  stone  fell  with  great  force  and  power,  and  plain- 
tiff's foot  was  caught  under  said  stone,  and  between  said 
stone  and  the  bottom  or  floor  of  said  car,  and  was  there- 
by so  crushed,  mashed,  and  mangled  that  it  was  neces- 
sary to  amputate  a  part  of  plaintiff's  said  foot,  and  a 
part  of  plaintiff'  said  foot  w^as  amputated,  to  his  per- 
manent injury  and  great  damage  and  suffering,  both 
in  body  and  mind.  Plaintiff  avers  that  said  injury  to 
him  was  caused  by  reason  of  the  wrong  or  negligence 
of  one  Abraham  Smith,  who  was  in  the  service  or  em- 
ployment of  defendant,  and  who  had  superintendense  of 
the  plaintiff  and  of  said  ways,  works,  machinery,  and 
appliances,  and  said  rope  intrusted  to  him,  and  who  was 
at  the  said  time  in  the  exercise  of  such  superintendence, 
in  thi^ :  That  said  rope  by  which  said  stone  was  supend- 
od  was  worn,  decayed,  and  weak,  and  was  not  strong 
enough  to  hold  said  stone;  wherefore  it  broke,  and  that 
said  Smith  negligently  allownl  the  said  rope  to  be  used 
in  hoisting  the  said  rock  when  it  was  worn,  weak,  and 
decayed  as  aforesaid,  and  said  Smith  had  knowledge  of 
the  worn,  weak,  and  decayed  condition  of  said  rope 
herein  alleged,  or  could  have  had  knowledge  of  same 
with  the  exercise  of  proper  care  and  prudence," 

Demurrers  were  interposed  to  counts  1,  2,  3,  4,  5,  and 
()  as  amended,  as  follows : 
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To  each  of  the  counts  separately:  "(1)  For  that  it 
does  not  state  facts  suflBcient  to  constitute  a  cause  of 
action  against  defendant.  (2)  Negligence  is  alleged 
merely  as  a  conclusion  of  the  pleader.  (3)  The  particu- 
lar negligence  that  is  complained  of  is  nowhere  alleged 
or  set  out.  (4)  It  nowhere  appears  that  the  wrong  or 
negligence  of  defendant  contributed  to  the  injury.  (5) 
It  does  not  appear  what  particular  appliances  were  de- 
fective, insecure,  out  of  order,  and  unsafe  and  unfit  to 
be  use<l,  or  what  was  the  particular  negligence  of  de- 
fendant. (6)  The  allegations  are  so  vague,  indefinite, 
and  uncertain  that  it  is  impossible  to  ascertain  under 
what  section  of  the  employer's  liability  act  the  count  is 
framed,  if  any.  (7)  It  does  not  appear  whether  it  was 
the  machine  or  whether  it  was  the  appliances  which  were 
defective,  out  of  order,  etc.  (8)  There  is  no  such  de- 
scription of  the  machines  or  appliances  Avhich  are  al- 
leged to  be  defective,  etc.,  as  to  inform  defendant  of  the 
particular  machines  or  appliances  referred  to,  (9)  Said 
counts  imposed  a  too  high  duty  upon  defendant  in  alleg- 
ing that  it  was  hi^  duty  to  have  in  said  quarry  good  and 
safe  machinery  and  appliances.  (10)  It  does  not  appear 
that  defendant  failed  to  use  reasonable  care  to  procure* 
safe  and  suitable  machinery  and  appliances  for  use  in 
said  work,  or  that  it  failed  to  use  reasonable  care  to 
maintain  the  same  in  a  safe  and  suitable  condition. 
(11)  It  is  not  made  plain  whether  defendant  violated  its 
duty  in  respect  to  the  original  selection  or  furnishing 
said  machinery  or  appliances,  or  that  it  failed  in  its 
duty  in  respect  to  maintaining  the  same.  (12)  It  does 
not  appear  that  said  condition  of  said  machinery  was 
not  discovered  or  remedied  because  of  the  negligence 
of  defendant  or  some  person  in  the  employ  of  defendant, 
and  charged  by  it  with  the  duty  of  seeing  that  its  ways, 
works,  etc.,  were  in  proper  condition.     (13)  It  does  not 
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appear  that  defendant  knew  of  said  alleged  condition 
of  said  machinery  and  appliances  in  time  to  have  reme- 
died the  same  before  plaintiff's  injury,  or  that  by  the  use 
of  reasonable  care  it  could  have  known  of  the  same  in 
time  to  have  remedied  said  alleged  condition  before  plain- 
tiff was  injured.  (14)  No  causal  connection  is  alleged 
or  shown  between  said  alleged  defective,  unsafe,  and  un- 
suitable condition  of  said  machinery  or  appliances  and 
the  injury  to  plaintiff.  (15)  It  does  not  appear  whether 
the  proximate  cause  of  plaintiff's  said  injuries  was  the 
alleged  condition  of  the  machinery  and  appliances,  or 
whether  it  was  the  breaking  of  the  rope." 

The  following  additional  grounds  of  demurrer  were 
interposed  to  the  second  count:  "(a)  It  does  not  appear 
that  said  rope  was  defective,  (b)  No  connection  is  aver- 
red between  the  alleged  defective  condition  of  machinery 
and  appliances  and  the  breaking  of  the  rope." 

To  the  fifth:  "(d)  It  does  not  appear  whether  this 
defendant  was  guilty  of  any  negligence  in  originally  pro- 
curing or  furnishing  said  rope  for  said  work,  or  whether 
it  was  subsequently  guilty  of  any  negligence  in  not  dis- 
covering or  remedying  said  alleged  defect,  (e)  It  does 
not  appear  that  defendant  had  opportunity  to  remedy 
said  alleged  defects  between  the  time  when  they  could 
with  proper  care  and  dilligence  have  become  known  to 
defendant,  and  the  time  plaintiflf  was  injured." 

Aho  to  the  sixth:  "(f)  It  appears  that  the  overload- 
ing of  said  rope  was  the  act  of  a  follow  servant  of  the 
plaintiff,  and  that  defendant  was  not  therefore  liable 
therefor,  (g)  It  does  not  appear  that  plaintiff's  injury 
was  caused  by  the  negligence  of  any  person  in  the  em- 
ployment of  defendant  who  had  any  superintendence  in- 
trusted to  him,  while  in  the  exercise  of  such  superintend- 
ence, (h)  The  name  of  the  employe'  who  is  alleged  to 
have  had  charge  of  said  work  is  not  set  forth." 
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The  following  additional  grounds  were  interposed  to 
counts  1,  2,  3,  4,  5,  and  6:  "(1)  It  does  not  appear  that 
plaintiff  was  employed  to  be  on  said  car  at  the  time  and 
place  when  he  was  injured.  (2)  Said  rope  was  no  part 
of  defendant's  ways,  works,  or  machinery." 

Demurrers  to  the  ninth  count  were  interposed  on  the 
same  grounds  heretofore  mentioned  to  counts,  i,  2,  3,  4, 
5,  and  6,  and  the  following  additional  ground :  "  ( 1 )  The 
Christian  name. or  initial  of  the  person  alleged  to  have 
had  superintendence  intrusted  to  him  is  not  alleged.  (2) 
The  count  fails  to  show  that  plaintiff  was  injured  by  rea- 
son of  negligence  of  any  person  in  the  service  or  employ- 
ment of  defendant  who  had  any  superintendence  intrust- 
ed to  him,  whilst  in  the  exercise  of  such  superintendence. 
(3)  Said  count  fails  to  show  the  plaintiff  was  injured 
as  the  result  of  any  act  of  superintendence  on  the  part 
of  any  one  intrusted  by  the  defendant  with  such  super- 
intendence.  (4)  Said  count  shows  that  plaintiff*  was 
injured  by  reason  of  the  defective  or  unsuitable  charac- 
ter of  the  rope,  and  not  by  reason  of  any  act  of  superin- 
tendence on  the  part  of  said  plaintiff.  (5)  Said  rope 
constitutes  no  part  of  the  ways,  works,  machinery,  or 
plant  of  defendant  under  section  1749,  Code  Ala.  189fi." 

These  demurrers  being  overruled,  the  defendant  filed 
the  following  pleas : 

(1)  The  general  issue. 

(2)  "That  at  the  time  of  receiving  his  said  injuries 
plaintiff  was  guilty  of  negligence  that  contributed  prox- 
imately to  his  said  injuries  in  this :  That  plaintiff'  negli- 
gently placed  himself  in  a  position  on  said  ear  where,  if 
said  rock  should  fall  by  the  jerking  of  the  rope  that  held 
the  same,  or  from  other  cause,  plaintiff  would  likely  ho 
injured  by  said  rock  falling  upon  him;  and  defendant 
avers  that  while  said  rock  was  being  lowered  into  said 
car,  and  while  plaintiff  was  in  said  dangerous  p()sitit»n. 
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said  rock  did  fall  from  the  breaking  of  the  rope  which 
held  it,  or  from  some  cause,  and  did  strike  plaintiff." 

(3)  "Plaintiff  was  guilty  of  negligence  that  contribu- 
ted proximately  to  his  said  injuries  in  this.  That  while 
said  stone  was  being  lowered  onto  said  car  plaintiff  neg- 
ligently got  on  said  car,  when  and  where  he  was  injured 
by  the  falling  of  said  stone,  and  plaintiff's  said  negli- 
gence consisted  in  this:  That  plaintiff,  instead  of  tak- 
ing a  position  on  said  car  where,  if  said  rock  fell,  it 
would  not  have  fallen  upon  him,  as  he  could  have  done, 
took  a  position  where  said  rock,  if  it  should  fall,  would 
likely  strike  him." 

(4)  "That  plaintiff's  duty  in  and  about  the  work  iu 
which  he  was  engaged  was  to  see  that  the  rock,  when 
lowered,  was  placed  in  its  proper  position  on  said  car, 
and,  when  said  rock  had  been  so  placed,  to  unloose  the 
dogs  that  held  it  while  it  was  being  lowered.  Defendant 
avers  that  said  duty  could  have  been  faithfully  and  prop- 
erly performed  if  plaintiff  had  stood  on  the  ground  next 
to  said  car,  and  near  the  point  where  said  rock  would 
descend.  But  defendant  avers  that,  although  plaintiff 
might  have  adopted  said  safe  manner  of  doing  his  work, 
he  in  fact  negligently  got  upon  said  car  while  said  rock 
was  being  lowered,  and  stood  at  a  place  thereon  where 
there  was  danger  of  being  injured  if  said  rock  should 
fall  as  a  result  of  the  breaking  of  a  rope  or  otherwise. 
And  defendant  avers  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  assuming  said  dangerous  posi- 
tion on  said  car  when  he  could  by  standing  on  the 
ground  have  safely  performed  said  duties  without  said 
danger,  and  that  his  said  negligent  conduct  contributeii 
to  his  said  injury." 

(5)  j?ame  allegation  as  4  relative  to  the  duties  of 
plainliff,  with  the  allegation  that  "the  proper  perfi  nn- 
anct»  of  said  duty  did  not  require  that  plaintiff  should 
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be  near  the  place  where  said  rock  was  being  lowered  un- 
til said  rock  had  been  lowered  so  near  the  car  that  it 
could  be  put  in  place  and  said  dogs  unloosed  without 
danger  of  being  injured ;  but  defendant  avers  that  while 
said  rock  was  being  lowered,  and  before  it  had  reached  a 
point  of  proximity  to  said  car  where  plaintiff's  duty 
would  attach  as  aforesaid,  plaintiff  assumed  a  position 
on  said  car  where,  if  said  rock  should  fall,  by  the  bieak- 
ing  of  the  rope  or  otherwise,  he  would  likely  be  injured ; 
and  defendant  avers  that  said  rock  did  so  fall  wliile 
plaintiff  occupied  said  position,  and  he  was  injured 
thereby,  wherefore  said  plaintiff's  negligence  contributed 
proximately  to  his  injury." 

(6)  "That  while  said  rock  was  being  lowered  h\  sai<l 
rope  into  its  position  on  said  car  it  was  obviously  and 
manifestly  dangerous  to  get  on  ?aid  car  and  occupy  a 
position  thereon  where,  if  said  rock  should  fall,  by  the 
breaking  of  said  rope  or  other  cause,  the  person  so  occu- 
pying said  position  would  likely  be  injured  thereby,  and 
that  the  denger  of  being  so  injured  was  patent  and  ob- 
vious; and  defendant  avers  that  while  said  rock  was 
being  so  lowered  plaintiff  did  assume  said  position  on 
said  car  and  thereby  assumed  the  risk  of  the  injuries 
he  sustained." 

(8)  "Defendant  says  that  plaintiff  was  warned  by  an 
employee  of  this  defendant  who  had  charge  of  the  work 
in  which  plaintiff  was  engaged  not  to  be  on  or  near  said 
car  while  the  stone  was  being  lowered  onto  sairl  car: 
and  defendant  avers  that  plaintiff,  disregarding  said 
warning,  got  on  said  car  while  a  large  stone  was  being 
lowered  onto  the  same  by  means  of  a  derrick  with  a  boom 
and  rope  attached,  and  that  while  plaintiff  was  on  said 
car  in  disreirard  of  said  warning  he  received  his  said 
iniuries  by  the  falling:  of  said  stone,  wherefore  plaintiff 
assumed  the  risk  of  injuries  received." 
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(14)  Same  as  5,  with  the  additional  averment  that 
"while  plaintiff  was  at  said  place  the  rope  broke  by  rea- 
son of  a  defect  that  was  concealed  from  observation,  and 
that  said  rock  then  and  there  fell  while  plaintiff  was 
occupying!;  said  positirn,  and  he  was  injured,  and  that 
his  nej»li^ence  in  heiufr  at  said  place  proximately  con- 
tributed to  his  injuries.'' 

(2'))  Thi*  plea  alleges  the  duty  and  position  of  defend- 
ant as  is  allej^ed  in  plea  5,  and  that  he  voluntarily  as- 
smiied  the  position,  and  that  the  dan^rer  of  the  rock  fall- 
insr  was  pat(»nt  and  obvious.  Wherefore  plaintiff  assum- 
ed the  risk. 

J.  il.  Chilton,  and  George  A.  Sorrell^  for  appellant. 
Count  1  is  open  to  several  grounds  of  demurrer  inter- 
posed, especially  (\  I),  and  E. —  Wili^on's  Case,  85  Ala. 
2(5!) ;  Kurvha  Co,  v,  Haas,  81  Ala.  200 ;  CrawW  Case,  83 
Ala.  578;  IL  If.  Co.  v.  Allen,  78  Ala.  494.  While  it  is 
alleged  that  the  rope  broke  there  is  no  alle<j;ation  that 
the  injury  resulted  from  any  nej^lifjence  of  defendant  in 
c(m"ect:()n  with  it  in  an  unbroken  line  of  sequence. — 
/..  it  X.  h\  R.  Co.  r.  Shclton,  112  Ala.  533;  Dccaiur  C. 
ir.  ct  M.  I\  C.  Co.  r.  Mchaffc.  128  Ala.  255.  What  is 
sairl  in  ri^spect  to  count  1  applies  equally  to  counts  2 
and  3.  rnder  the  allejj^ations  of  counts  4  and  5,  the  rope 
ipay  have  <i:()tton  out  of  order  so  shortly  before  the  acci- 
dent that  the  defen:]ant  had  no  opportunity  to  remedy 
the  defect. — Holoman's  Case,  84  Ala.  133;  Wilson's  Case, 
85  Ala.  273;  Geonfirs  Case,  94  Ala.  199;  Woodson's 
Case.  ?8  Ala.  373;  Bailor's  Case,  101  Ala.  48;  L.  d  N.  v. 
liouUUn,  110  Ala.  185;  Clements'  Case,  127  Ala.  169. 
("ount  fi  does  not  differ  from  1.  Counsel  discuss  demur- 
rers to  counts  7  and  8.  but  without  citation  of  authority. 
Tl:ev  insist  that  demurrers  to  cou.it  9  should  have  been 
sustained  on  the  authoritv  of. — Freeman  t\  Sf.  S.  8.  d  I. 
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Co.,  137  Ala.  481.  Demurrers  to  plea  2  were  improperly 
sustained. — Srnootv.  M.  &  M,  Ry,  Co,,  67  Ala.  13;  Ward- 
ififfs  Case,  94  Ala.  277 ;  Roach's  Case,  110  Ala,  67.  On 
these  same  authorities  plea  3  was  good  against  demurrer. 
Plea  4  shows  that  there  was  a  safe  way  and  very  hazard- 
ous way  of  perfroming  the  duty  and  that  the  plaintiff 
undertook  the  latter  way  and  there  was  no  necessity 
for  it. — Authorities  supra;  Arnold's  Case,  114  Ala.  183; 
Underwood's  Case^  90  Ala.  64.  On  these  same  authori- 
ties, and  on  the  authority  of  Orr's  Case,  91  Ala.  548, 
plea  5  was  good.  The  court  improperly  sustained  de- 
murrers to  the  7th  and  8th  pleas. — Pabst  Case,  83  Ala. 
518;  Hissong's  Case,  91  Ala.  514;  Burton's  Case,  94  Ala. 
254;  L.  d  N.  v.  Wood,  105  Ala,  565;  Davis  v.  R.  R.  Co,, 
107  Ala.  626;  Worthington  v.  Goforth,  124  Ala,  556. 
Counsel  discuss  other  pleas  but  without  citation  of 
authority. 

James  W.  Strother,  and  Thomas  L.  Hiu^br,  for  ap 
pellee.    No  brief  came  to  the  Reporter. 

TYSON,  C.  J. — Tlie  complaint,  as  originally  frametl, 
contained  seven  counts.  To  each  of  these  counts,  ex- 
cept the  fifth,  a  demurrer  was  sustained.  All  of  these 
counts,  except  the  fifth  and  seventh,  were  amended  so 
as  to  state  a  cause  of  action  under  subdivision  1  of  the 
employer's  liability  act  (section  1749  of  the  Code  of 
1896).  As  amended  they  were  not  subject  to  the  demur- 
rers interposed. 

The  seventh  count  must  be  treated  as  having  b(?en 
eliminated  from  the  complaint.  To  it  the  demurrer  was 
sustained,  and  it  does  not  appear  that  it  was  subsequent- 
ly amended  to  meet  the  ruling.  The  fifth,  to  which  the 
demurrer  was  overruled,  states  a  cause  of  action  at  com- 
mon law,  and  not  under  the  statute,  as  seems  to  be  sup- 
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posed  by  couosel  for  appellant*  and  was  clearly  not  sub- 
ject to  the  demnirer. — Laugh  ran  r.  Brewer.  113  Ala.  509, 
21  South.  415;  Tuticiler  Coal,  Coke  d  Iron  Co.  r.  Far- 
rinfjton,  144  Ala.  157,  39  South.  898. 

The  ninth  count,  which  was  added  by  way  of  amend- 
ment, was  not  subject  to  any  of  the  grounds  of  demurrer 
interposed  to  it.  Indeed,  those  grounds  which  seem  to  be 
insisted  on  are  in  contradiction  of  the  averments  of  the 
count.  Whether  the  count  was  entirely  unassailable 
we  do  not  determina  All  that  we  hold  on  this  point  is 
that,  if  defective,  the  defect  was  not  pointed  out  by  the 
demurrer.  — See  Williamson  Iron  Co,  i\  McQueen,  144 
Ala.  274,  40  South.  306;  Reno's  Employer's  Liability 
Act,  §  57. 

A  number  of  special  pleas  were  filed.  Many  of  these 
^ere  held  insuflScient.  Plea  2  was  faulty  in  imposing 
upon  the  plaintiff  the  anticipation  of  nejrligence  on  the 
part  of  defendant  or  its  servants.  Furthermore,  it  fails 
to  aver  that  plaintiff  had  knowledge  that  the  position 
assumed  by  him  on  the  car  was  a  dangerous  one.  The 
averment  that  he  "negligently  placed  himself  in  a  posi- 
tion on  said  car  where,  if  said  rock  should  fall  by  the 
breaking  of  th(*  rope  that  hel  1  th(^  same,  or  from  other 
causes,  the  plaintiff  would  likely  be  injured  by  said 
rock  falling  upon  him,"  is  wholly  insufficient;  no  fact 
being  alleged  imputing  knowledge  of  the  danger  to  the 
plaintiff.  Upon  the  consideration  last  adverteil  to,  pleas 
3,  4,  and  5  were  bad.  "The  fact  that  the  party  was  in- 
jured because  of  the  way  selected,  when  if  he  had  select- 
ed the  other  way  the  injury  would  have  been  avoided, 
alone,  does  not  fix  upon  his  contributory  negligence. 
The  result  is  not  the  true  test.  If  a  party  selects  a  dan- 
gerous way  to  perform  a  duty  when  there  in  a  safe  way, 
knowing  the  way  selected  to  be  dangerous,  or  if  the  dan- 
ger *is  apparent'  or  'obvious/  then  be  assumes  the  risk 
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and  is  guilty  of  contributory  negligence." — T.  G.  I.  d  B. 
R.  Co.  V.  Herndon,  100  Ala,  451,  14  South.  287.  Plea 
6  contains  no  averments  of  fact  relied  upon  as  defense, 
but  states  conclusions  merely.  Plea  7  contains  no  aver- 
ment that  the  superintendent  had  authority  to  give  the 
orders  alleged  to  have  been  violated  by  plaintiJBf.  Fur- 
thermore, substantially  the  same  defense  attempted  to 
be  set  up  by  it  was  set  up  in  plea  15,  upon  which  issue 
was  joined;  so  that  in  any  event  the  sustaining  of  the 
demurrer,  if  erroneous,  was  without  prejudice.  Plea  8 
fails  to  aver  in  what  the  alleged  warning  consisted, 
whether  of  danger  or  otherwise,  and,  if  of  danger,  what 
danger. — Dresser's  Emp.  Liability,  p.  467;  29  Cyc.  525. 

The  defense  attempted  to  be  set  up  in  pleas  14  and 
20  was  nothing  more  not  less  than  a  traverse  of  the  is- 
sues tendered  by  the  complaint  Every  fact  averred  in 
these  pleas  could  properly  have  been  shown  under  the 
plea  of  not  guilty,  which  was  interposed  and  upon 
which  issue  was  joined.  The  sustaining  of  the  demurrers 
to  each  of  them,  if  erroneous,  was  clearly  without  injury. 

Affirmed. 

DowDBLL^  Andesbson,  and  McClbllan,  JJ.,  concur. 


Western  Steel  Car  &  Foundry  Co, 
V.  Cunningrham. 

Action  for  Damages  for  Injury  to  Employe. 
(Decided  Dec.  17,  1908.    48  South.  109.) 

1.  Master  and  Servant;  Injury  to  Servant;  Superintendence;  Com- 
plaint— A  complaint  drawn  under  sub.  2  of  section  1749,  Code  1896, 
is  not  subject  to  demurrer  because  it  alieges  generally  that  plaintiff 
was  injured  by  the  negligence  of  a  person  in  the  service  of  defendant 
who  had  superintendence  entrusted  to  him,  whilst  in  the  exercise  of 
such  superintendence,  without  stating  what  the  superintendence  was. 
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2.  Same;  Negligence;  Res  Ipsa  Loquitur, — The  Import  of  the  doc- 
trine of  res  ipsa  loquitur  in  any  given  case  is  that  on  the  proof 
made  plaintiff  has  a  prima  facie  case,  without  direct  proof  of  negli- 
gence, and  if  there  is  any  specific  evidence,  positive  or  circumstan- 
tial, bearing  on  the  question  of  negligence,  it  need  not  be  invoked, 
if  it  can  be  said  to  apply  to  an  action  between  master  and  servant. 

3.  Same;  Evidence. — Where  the  evidence  showed  that  plaintiff  and 
other  employes  of  defendant  under  the  charge  of  a  superintendent 
was  engaged  in  moving  lumber  on  a  car  on  tracks  connecting  by  a 
turn-table,  and  that  while  it  was  on  the  turn-table,  and  after  the 
table  had  been  moved,  the  lumber  fell  on  plaintiff,  and  the  evidence 
further  showed  the  dimensions  of  the  lumber  and  of  the  car,  the  man- 
ner in  which  the  lumber  was  loaded  and  the  description  of  the  turn- 
table, and  tended  also  to  show  that  the  load  was  unusually  large, 
considering  the  length  of  the  lumber,  such  evidence  furnished  an 
inference  from  which  the  jury  might  find  that  the  accident  was 
caused  by  the  negligence  of  the  superintendent  in  not  seeing  that 
the  car  was  properly  and  securely  loaded,  and  did  not  leave  the 
matter  to  conjecture  wholly,  although  the  witnesses  testified  that 
they  did  not  know  what  caused  the  lumber  to  fall  off,  that  the  car 
was  standing  perfectly  still  and  that  there  was  no  jar  or  shock. 

4.  Same;  Contributory  Negligence. — In  either  case,  it  being  nec- 
essary for  the  plaintiff  to  go  under  the  car  and  latch  the  table  when 
It  stopped,  and  the  lumber  which  injured  him  not  having  fallen  un- 
til he  was  getting  up  after  latching  the  table,  the  fact  that  the  em- 
ploye went  around  with  the  table  with  a  car  of  lumber  on  it  wheD 
he  should  have  used  a  stick,  cannot  properly  be  said  to  be  the  proxi- 
mate cause  of  his  injury. 

5.  Appeal  and  Error;  Harmless  Error;  Challenging  Juror, — ^It  was 
not  reversible  error  to  permit  the  plaintiff  to  challenge  the  juror  after 
he  had  been  accepted  by  both  parties,  where  it  was  subsequently 
learned,  before  the  completion  of  the  Jury,  that  although  the  juror 
had  been  discharged  by  the  defendant,  he  expected  to  go  back  to  work 
for  the  defendant 

6.  Same;  Assignment  of  Error;  Mistake. — ^An  assignment  of  error 
mistaking  the  question  sought  to  be  reviewed  cannot  be  considered 
on  appeal. 

7.  Trial;  Instruction;  Form. — ^A  charge  that  **the  court  charges 
the  jury  that  they  must  find  for  the  defendant  as  to  the  2nd  count 
of  the  complaint,"  is  bad  in  form. 

8.  Trial;  Instructions;  Assuming  Facts. — ^A  charge  that  if  the  jury 
find  that  plaintiff's  negligence  proximately  contributed  to  his  injury 
they  must  find  for  the  defendant,  thought  it  was  negligent,  Is  bad 
in  assuming  that  plaintiff  was  negligent. 

9.  Same;  Casting  Suspicion  on  Evidence. — ^A  charge  instructing 
a  finding  for  the  defendant  if  the  Jury  find  that  plaintiff's  negligence 
contributed  to  his  injury,  "even"  though  defendant  was  negligent, 
not  only  assumes  the  fact  of  plaintiff's  negligence  but  casts  doubt 
distrust  or  suspicion  on  the  evidence  as  to  defendant's  negligence. 

10.  Same;  Asserting  No  Legal  Proposition. — ^A  charge  asserting  that 
there  was  no  evidence  that  plaintiff's  Injuries  were  permanent  as- 
serts no  proposition  of  law  and  Invades  the  province  of  the  jury. 
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11.  Same;  Exclusion  of  Evidence, — ^Where  the  answer  to  a  question 
would  have  been  a  repetition  of  testimony  already  given,  it  was  noi 
error  to  sustain  objection  thereto. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  T.  W.  Coleman^  Je. 

Action  by  Bam  Cunningham  against  the  Western  Steel 
Car  &  Foundry  Company  for  damages,  under  subdivi- 
sfon  2,  Employers'  Liability  Act  (Code  1906,  §  1749). 
Prom  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

The  facts  are  sufficiently  set  out  in  the  opinion.  The 
case  was  tried  upon  two  counts,  which  are  as  follows: 
Count  2.  PlaintiJBf  claims  of  the  defendant  |1,999  dam- 
ages,  for  that  hertofore,  to  wit^  on  the  17th  day  of  Jan- 
uary, 1907,  plaintiJBf  was  employed  by  the  defendant  as 
a  laborer  in  a  lumber  yard  in  Anniston,  Calhoun  county, 
Ala.,  and  while  plaintiff  was  acting  within  the  line  and 
scope  of  his  said  employment  a  large  quantity  of  lum- 
ber or  timber,  which  was  piled  on  a  car  or  timber  buggy 
used  in  defendant's  said  lumber  yard,  fell  on,  upon,  or 
against  the  person  of  plaintiff,  severely  bruising  and 
wounding  plaintiff  in  and  on  the  shoulder  and  head,  so 
that  his  cheek  was  cut  to  the  bone,  his  eyes  permanently 
injured,  and  his  earning  capacity  greatly  diminished. 
Wherefore  plaintiff  was  kept  out  of  work  and  was  un- 
able to  work  for  a  long  time,  suffered  great  physical 
and  mental  pain,  and  will  contiue  to  suffer  gi^eat  mental 
and  physical  pain,  and  has  been  rendered  less  able  to 
earn  a  living ;  hence  this  suit.  Said  lumber  fell  on  plain- 
tiff and  plaintiff  was  injured  as  aforesaid  by  reason  and 
as  a  proximate  consequence  of  the  negligence  of  a  person 
in  the  employment  or  service  of  the  defendant,  who 
had  superintendence  intrusted  to  him,  whilst  in  the  exer- 
cise of  such  superintendence,  to  wit,  one  Frank  Rich,  in 
the  exercise  of  such  superintendence,  negligently  caused 


Digiti 


ized  by  Google 


872  SUPREME  COURT  t^oi. 

[Western  Steel  Car  &  Foundry  Co.  y.  Cunningham.] 

or  allowed  said  lumber  or  timber  to  fall  from  said  car 
or  buggy.  Count  3.  Same  as  count  2  down  to  and  in- 
cluding the  words,  "hence  this  suit,"  where  they  first 
occur  therein.  Plaintiff  was  injured  as  aforesaid  by 
reason  and  as  a  proximate  consequence  of  the  negligence 
of  a  person  in  the  service  or  employment  of  defendant, 
whp  had  superintendence  intrusted  to  him,  whilst  in  the 
exercise  of  such  superintendence,  to  wit,  one  Frank  Rich, 
in  the  exercise  of  such  superintendence,  negligently 
cauesd  or  allowed  said  lumber  or  timber  buggy  to  be  im- 
properly or  dangerously  loaded  with  said  lumber  or 
timber,  so  that  said  lumber  fell  and  injured  plaintiff  as 
aforesaid.  Demurrers  were  interposed  as  follows:  To 
count  2 :  ( 1 )  It  does  not  appear  therefrom  what  super- 
intendence said  Rich  was  in  the  exercise  of  at  the  time 
of  plaintiff's  injury.  (2)  It  does  not  appear  how  or 
wherein  said  Rich  negligently  caused  or  allowed  said 
timber  to  fall  from  said  car  or  lumber  buggy.  (3)  The 
averments  of  negligence  upon  the  part  of  said  Rich  are 
not  sufficiently  and  definitely  set  forth.  (4)  The  aver- 
ments of  negligence  on  the  part  of  said  Rich  are  too 
indefinitely  and  uncertain.  To  count  3:  It  does  not 
appear  from  said  count  what  superintendence  said  Rich 
was  in  the  exercise  of  at  the  time  plaintiff  was  injured. 

(2)  It  does  not  appear  how  or  wherein  said  Rich  caused 
or  allowed  said  car  or  timber  buggy  to  be  improperly 
and  dangerously  loaded  with  said  lumber  or  timber. 

(3)  The  allegation  of  negligence  of  said  Rich  as  set  out 
in  said  count  is  too  uncertain  and  indefinite  to  support 
a  recovery. 

The  following  charges  were  refused  to  the  defendant. 
"(1)  The  court  charges  the  jury  that  there  is  no  evidence 
in  this  case  that  plaintiff  was  or  is  permanently  injur- 
ed. (2)  If  the  jury  believe  the  evidence,  they  must  find 
for  the  defendant.     (3)  The  court  charges  the  jury  that 
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they  must  find  for  the  defendant  as  to  the  second  count 
of  the  complaint."  (4)  Same  as  3  as  to  third  count  of 
complaint.  "(5)  The  court  charges  the  jury  that,  if 
they  find  that  Sam  Cunningham's  negligence  proximate- 
ly contributed  to  his  injuries,  they  must  find  for  the  de- 
fendant, even  though  defendant  was  guilty  of  negli- 
gence." With  reference  to  the  juror  Burgess,  the  bill 
of  exceptions  recites:  "The  court  permitted  plaintiff, 
over  defendant's  objection  and  exception,  to  challenge 
the  juror  named  Burgess,  after  plaintiff  expressed  hinh 
self  as  satisfied,  and  after  defendant  expressed  itself 
as  satisfied  with  him  and  the  jury,  because  subsequently 
and  before  the  jury  was  completed  it  was  learned,  and 
Burgess  admitted,  that  he  had  been  discharged,  but  ex- 
pected to  go  back  to  work  for  the  defendant  again."  The 
sixth  assignment  of  error  is  that  the  court  erred  in  over- 
ruling the  defendant's  objection  to  the  question  pro- 
pounded to  Henry  Smart  by  plaintiff:  "When  the  car 
is  loaded  with  lumber,  and  lumber  is  projecting  over 
each  side  of  the  car,  what  is  the  usual  and  ordinary 
way  to  latch  and  unlatch  the  table?"  The  question  is 
misquoted,  in  that  it  assumed  that  the  lumber  projected 
over  the  sides  instead  of  the  ends  of  the  car,  and  all 
the  testimony  tended  to  show  that  it  was  loaded  so  that 
it  projected  over  the  ends  and  not  the  sides  of  the  car. 
The  grounds  for  new  trial  were  the  same  as  assigned 
as  error  and  treated  in  the  opinion. 

WiLLETTT  &  WiiiLEiT.  for  appellant.  The  court  erred 
in  overruling  demurrers  to  the  2nd  count.  If  Rich 
caused  the  lumber  to  fall  with  his  own  hands  then  he 
had  control  over  the  lumber  but  not  superintendence  of 
it— Dantzler  v.  DeBardelahen  Co,,  101  Ala.  311;  Cul- 
ver V.  Ala.  Mid.  Ry.,  108  Ala.  335;  Freeman  v.  Schloss 
Co.,  137  Ala.  481.    The  court  should  have  excluded  the 
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testimony  and  have  given  the  general  affirmative  charge. 
—Gulf  City  a,  Co.  V.  L.  d  N.,  121  Ala.  621 ;  Patton  v. 
T.  &  P.  Ry.  Co.,  179  U.  8.  658;  L.  &  N.  x,  Allen,  78  Ala. 
494;  Bromley  v.  Birm.  M,  Ry.  Co.,  95  Ala.  397;  McDou- 
(lid  v\  Mont.  St  Ry.,  110  Ala.  162;  Wcstn-n  Ry.  of  Ala. 
v.  Williams(m,  114  Ala.  132;  Southworth  v.  Shea,  131 
Ala.  419.  The  question  asked  the  witness  Worsham  wa*j 
competent. — Ala.  N.  R.  R.  Co.  v.  Jones,  114  Ala.  519; 
(Culver  V.  Ala.  Min.  R.  R.  Co.  stipral:  108  Ala.  230. 
('ounsel  discuss  other  assignments  of  error  relative  to 
evidence,  but  without  citation  of  authority. 

Mathkws  &  Mathews,  for  appelhn*.  The  2nd  and 
»<rd  counts  veri  not  subject  to  demurrers  interposed.- 
Williamson  I.  Co.  r.  McQueen,  144  Ala.  265.  The  court 
did  not  err  in  reference  to  the  juror. — Adams  v.  Olive. 
48  Ala,  551 ;  Hayes  v.  Crutchfield,  7  Ala.  189 ;  Tatum  v. 
Young,  1  Port.  298.  The  question  of  negligence  is  for 
the  jury  and  the  court  properly  refused  to  exclude 
plaintiff's  evidence  and  give  the  affirmative  charge  for 
defendant. — Bromley^s  Case,  95  Ala.  397 ;  Eureka  Co.  v. 
Bass,  81  Ala.  200;  Drennan  v.  Smith,  115  Ala.  396; 
Southern  Ry.  Co.  v.  Guyton,  122  Ala.  241;  Dresser's 
Emp.  Liab.  Act,  283.  Charge  1  was  properly  refused. — 
Moss  V.  Moseley,  41  South.  1020.  ( -harge  2  was  properly 
refused. — Bromley's  Case,  supra.  Charge  3  was  prop- 
erly refused. — George/s  Case,  94  Ala. ;  L.  &  N.  R.  R.  Co. 
V.  Sandlin,  125  Ala.  593.  Charge  5  was  properly  refused. 
—City  Stahles  C&s'  Case,  119  Ala.  615. 

DENSON,  J. — The  complainant  contained  four 
counts,  but  the  first  and  fourth  are  not  here  for  review, 
the  trial  court  having  eliminated  them  by  charges  given 
at  the  request  of  the  defendant. 

The  second  and  third  counts  are  pr(^icte<l  upon  the 
second  subdivision  of  the  employer's  liability   statute 
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(section  1749,  Code  of  1896),  which  provides:  "When 
the  injury  is  caused  by  reason  of  the  negligence  of  any 
person  in  the  service  or  employment  of  the  master 'or 
employer,  who  has  any  superintendence  intrusted  to  him, 
whilst  in  the  exercise  of  such  superintendence,  the  mas- 
ter shall  be  liable  to  answer  in  damages."  Demurrers 
to  these  counts,  proceeding  upon  the  theory  of  generality 
of  averment  as  to  the  superintendence  intrusted  to  the 
person  named,  and  upon  the  further  theory  that  the 
counts  state  only  conclusions,  were  overruled.  By  ap- 
propriate ansignraents  of  error,  the  judgment  on  the 
demurrers  is  presented  for  review. 

Tested  by  the  numerous  decisions  of  this  court,  it 
is  obvious  that  the  counts  are  sufficient,  and  that  the 
demurrers  were  properly  overruled. — Williamson  Iron 
Go,  V.  McQueen,  Adm'r,  144  Ala.  265,  40  South.  306,  and 
cases  there  cited. 

The  plaintiflP,  as  an  employe  of  the  defendant,  with 
Ave  others  of  defendant's  servants,  was  on  the  17th  day 
of  January,  1907,  engaged  in  loading  lumber  on  a  "lum- 
ber buggy"  or  tram  car  and  moving  it,  on  the  car,  from 
one  part  of  defendant's  yard  to  another,  all  under  the 
supervision  of  Frank  Eich,  defendant's  superintendent. 
The  car  stood  on  a  standard-guage  track,  the  sides  pro- 
jecting slightly  over  the  track,  and  was  5  or  6  feet  long, 
and  the  floor  was  2  or  2i4feet  above  the  track.  Said 
lumber  consisted  of  pieces  3Vkx4  or  3i4x5  inches,  16 
feet  long,  and  these  were  being  loaded  onto  the  car 
lengthwise,  in  tiers,  and  over  the  entire  width  of  the 
car.  The  testimony  as  to  the  heigth  to  which  the  lumber 
was  thus  stacked  on  the  car  varied  the  height  from  2 
feet  to  4  feet.  After  being  loaded,  the  car  was  rolled 
onto  a  turntable  to  be  shifted  to  another  track.  The 
turntable  was  made  fast  by  a  latch  which  fitted  into 
a  slot.    After  the  car  was  placed  on  the  table,  the  super- 
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intendent  would  command  the  servant  in  position  near- 
est to  the  latch  to  unlatch  the  table.  On  this  occasion 
th0  command  was  given  to  the  plaintiff,  and  in  obeying 
it  he  got  upon  his  knees,  in  a  "crouching  position,"  lifted 
the  latch  and  held  it  in  his  hand,  and  followed  the  table, 
as  it  turned,  until  it  was  brought  into  position  from 
which  the  car  might  be  run  onto  the  track  designated 
by  the  superintendent,  when  plaintiff  (as  the  testimony 
offered  by  him  tended  to  show)  dropped  the  latch  into 
the  slot,  "without  any  jar  or  concussion,"  making  the 
table  fast  again.  Plaintiff  then  started  to  move  out  from 
under  the  side  of  the  car,  whereupon  two  tiers  of  the 
lumber  fell  from  the  car  upon  him,  inflicting  a  painful 
injury. 

The  first  question  presented  for  consideration  by  the 
charges  refused  to  the  defendant  is  whether  or  not  the 
plaintiff  was  entitled  to  have  the  issue  of  negligense  vel 
non  passed  upon  by  the  jury,  the  insistence  of  the  ap- 
pellant (defendant)  being  that  there  is  nothing  in  the 
evidence  which  would  afford  a  reasonable  inference  that 
the  falling  of  the  lumber  was  the  result  of  negligence  on 
the  part  of  defendant's  superintendent.  In  this  connec*- 
tion,  appellant's  counsel  makes  th(»  point,  broadly,  that 
the  doctrine  or  maxim  r(*s  ipsa  loquitur  has  no  applica- 
tion in  cases  betwwm  master  and  servant,  and,  there- 
fore, that  the  falling  of  the  lumber  itself  cannot  form  a 
predicate  for  reasonable  inference  of  negligenc^e.  While 
it  must  be  conceded  that  this  doctrine  is  more  freely  and 
appropriately  applied  in  cases  of  passenger  and  carrier, 
yet  not  only  has  this  court  applied  the  doctrine  in  a 
case  between  master  and  servant  (Tmn.,  rU\,  Co.  r. 
Hayes,  97  Ala.  201-207,  12  South.  98),  but— as  will  be 
seen  by  reference  to  ca^es  cited  in  note  .S  to  U'^xXy  page 
2303,  2  Labatt,  Master  &  Servant — courts  of  other  juris- 
dictions have,  under  certain  circumstances,  applied  the 
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maxim  in  such  cases.  But,  however  this  might  be  de- 
cided, the  exigencies  of  the  instant  case  do  not  require 
a  determination  of  the  question.  The  essential  import 
of  that  doctrine  in  any  given  case  is  that,  on  the  facts 
proved,  the  plaintiff  has,  without  direct  proof  of  negli- 
gence, made  out  a  prima  facie  case.  In  other  words, 
it  seems  there  is  no  peculiar  magic  in  the  Latin  maxim. 
As  was  said  in  the  oft-quoted  case  of  Oraham  v.  Badger, 
164  Mass.  42,  47,  41  N.  E.  61,  it  is  "merely  a  short  way 
of  saying  that,  so  far  as  the  court  can  see,  the  jury, 
from  their  experience  as  men  of  the  world,  may  be  war- 
ranted in  thinking  that  an  accident  of  this  particular 
kind  commonly  does  not  happen  except  in  consequence 
of  negligence,  and  that,  therefore,  there  is  presumption 
of  fact,  in  the  absence  of  other  explanation,  or  other 
evidence  which  the  jury  believe,  that  it  happened  in  con- 
sequence of  negligence."  And  thus  is  brought  out  the 
fact  clearly,  "so  often  overlooked,  that  it  is  the  jury 
which  makes  the  presumption  in  giving  proper  effect  to 
the  evidence,  the  jury  which  says  res  ipsa  loquitur." — 
See  66  Cent.  Law  J.  No.  20,  p.  386 ;  Bien  v.  linger,  64 
N.  J.  Law,  596,  46  Atl.  593.  Therefore,  where  the  serv- 
ant (plaintiff)  produces  other  evidence  than  the  mere 
fact  of  the  accident — in  other  words,  if  there  is  any  spe- 
cific evidence,  positive  or  circumstantial,  bearing  on  the 
question  of  negligence,  which  will  warrant  a  reasonable 
inference  of  negligence — there  is  no  necessity  for  the 
invocation  of  the  doctrine  of  res  ipsa  loquitur  in  aid 
of,  or  to  establish,  a  prima  facie  case.  This  is  clearly 
illustrated  in  a  case,  decided  by  the  Missouri  court,  in 
which  an  employe'  was  injured  by  the  falling  of  a  bridge. 
We  quote:  "Where  all  the  details  of  the  construction 
of  a  bridge  and  its  inspection  are  before  the  jury,  the 
case  of  a  servant  who  is  injured  by  the  fall  of  the  bridge 
does  not  stand  merely  on  the  fact  that  the  structure  gave 
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way,  and  it  is  not  error  to  leave  the  jury  to  say  whether 
the  defendant's  want  of  reasonable  care  in  the  erection 
and  inspection  of  the  bridge  occasioned  the  injury  com- 
plained of." — Bowen  v,  Chicago,  etc.,  Co.,  95  Mo.  268, 
8  S.  W.  230. 

In  the  case  at  bar  the  evidence  shows  the  dimensions 
of  the  lumber,  the  dimensions  of  the  car,  the  manner  in 
which  the  lumber  was  loaded  on  the  car,  the  description 
of  the  turntable,  and,  in  addition,  tends  to  show  that  the 
load  was  unusually  large,  considering  the  length  of  the 
lumber.  Concerning  it,  a  witness  testified:  "I  call  it 
an  extraordinary  large  load  for  the  length  of  it."  The 
witnesses  for  plaintiff,  it  is  true,  testified  that  they  did 
not  know  what  caused  the  lumber  to  fall  off,  but  they 
testified  that  the  car  was  standing  perfectly  still,  and 
that  there  was  no  "jar  or  shock."  It  cannot  be  doubted 
it  was  a  duty  the  defendant  company  owed  the  plaintiff, 
to  see  to  it,  through  its  superintendent,  that  the  car 
was  properly  and  securely  loaded.  The  superintendent 
was  present  for  that  purpose;  he  knew  the  conditions  of 
the  track  on  which  the  car  was  to  run  (or  it  was  his  duty 
so  to  be  advised ) ;  he  knew  the  dimensions  of  the  car  and 
of  the  lumber,  and  he  saw  how  the  lumber  was 
loaded.  Under  the  testimony,  we  think  it  more  proba- 
ble that  the  falling  of  the  lumber  was  due  to  a  cause  for 
which  defendant  was  responsible  than  to  a  cause  fop 
which  it  was  not  responsible.  In  other  words,  we  think 
the  testimony  warrants  the  inference  that  the  falling 
of  the  lumber  might  reasonably  be  attributed  to  over- 
loading, or  to  the  improper  loading  of  the  car,  which 
would  constitute  negligence.  As  was  aptly  said  by  the 
trial  judge,  in  response  to  the  motion  for  a  new  trial : 
"It  being  the  duty  of  the  superintendent  to  oversee  the 
loading  and  moving  of  the  cars,  it  was  certainly  his 
duty  to  be  acquainted  with  the  conditions  under  which 
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loading  and  transportation  were  to  be  done,  and  a  fail- 
ure to  use  proper  care  in  loading:  with  reference  to  such 
conditions  would  be  negligence.  If  the  car  was  safely 
loaded,  taking  into  consideration  all  the  conditions,  then 
the  lumber  did  not  fall  under  the  circumstances  recited 
by  plaintiflF's  witness,  or,  at  least,  there  is  no  probability 
that  it  did.  But  the  lumber  did  fall,  and  unless  account- 
ed for  by  defendant's  witnesses,  it  must  have  fallen  be 
cause,  under  the  conditions  existing,  it  was  not  securely 
loaded.  As  the  falling  of  the  lumber  could  be  reasonably 
accounted  for,  either  as  being  due  to  unsafe  loading  or 
to  the  impact  of  the  latch  against  the  catch  on  the  track, 
and  as  the  defendant  attempted  to  account  for  it  on  the 
latter  theory  and  by  direct  testimony,  the  jury  would 
not  have  been  justified  in  accounting  for  it  on  s(mie  other 
imaginable  theory,  or  in  not  accounting  for  it  at  all." 

Upon  the  whole,  the  court  is  not  of  the  opinion  that 
the  facts  proved  left  the  question  as  to  what  caused  the 
injury  wholly  in  conjecture,  as  distinguished  from  infer- 
ence; but  the  court  is  of  opinion  that  the  trial  court 
properly  regarded  the  question  of  negligence  vel  non 
one  for  the  determination  of  the  jury,  and  committed  no 
error  in  declining  to  exclude  the  evidence  offered  by 
plaintiff. 

The  testimony  for  the  defendant  tended  to  show  that 
the  lumber  was  caused  to  fall  by  the  plaintiff's  dropping 
the  latch  against,  instead  of  in,  the  slot;  and  that  this 
jarred  the  car  to  such  an  extent  as  to  cause  the  lumber 
to  fall.  It  also  tended  to  show  that  the  manner  in  which 
the  plaintiff  latched  the  table  was  not  the  proper  way ; 
that  he  should  have  used  a  stick,  and  not  have  gone 
around  with  the  car.  In  respect  to  these  two  defenses, 
It  should  suffice  to  say  the  testimony  was  in  conflict. 
Furthermore,  even  if  the  stick  was  the  proper  implement 
to  be  used  in  latching,  and  if  it  had  been  used  by  the 
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plaintiff  on  the  occasion  here  involved,  yet  the  testimonj- 
tends  to  show  that  when  the  table  stopped,  whether  the 
stick  was  used  or  not  to  latch  the  table,  it  was  necessary 
for  the  person  doing  the  latching  to  go  under  the  car 
and  latch  with  the  hand.  So  it  was  a  reasonable  infer- 
ence from  the  evidence  that  the  failure  to  use  the  stick 
did  not  in  this  instance  proximately  contribute  to  plain- 
tiff's injury. 

Upon  the  foregoing  considerations,  it  follows  that  the 
court  committed  no  error  in  refusing  charges  2,  3,  and  4, 
requested  by  the  defendant.  It  may  also  be  said  of 
charge  3  that  it  is  in  bad  form. 

Charge  5,  requested  by  the  defendant,  is  subject  to 
the  criticism,  indulged  by  appellee's  counsel,  that  it  as- 
sumes that  plaintiff  was  guilty  of  negligence.  We  think 
it  subject  also  to  the  criticism  that  was  placed  upon 
charge  5  (defendant's  series)  requested  in  the  Miller 
Case,  107  Ala.  40,  60,  19  South.  37. 

The  court  was  under  no  duty  to  give  charge  1.  It 
asserts  no  proposition  of  law. — Mobile,  etc.,  Co.  v.  Walsh. 
146  Ala.  295,  40  South.  560. 

The  court  gave  charge  10  at  plaintiff's  request.  This 
action  has  been  assigned  as  error,  but  appellant  does 
not  insist  upon  the  assignment. 

There  is  no  reversible  error  in  the  ruling  of  the  court 
allowing  plaintiff  to  challenge  juror  Burgess. — Adams 
V,  Olive,  48  Ala.  551,  and  cases  there  cited;  Haynes  v. 
Crutchfield,  7  Ala.  189,  195. 

This  brings  us  to  a  consideration  of  the  rulings  of  the 
court  upon  the  admissibility  of  testimony.  Defendant 
asked  its  witness  Worsham  this  question:  "You  have 
stated  there  was  a  safe  way  to  have  done  it  (latch  the 
table).  I  will  ask  you  whether  getting  under  and  tak- 
ing the  latch  in  your  hand  and  going  around  with  the 
latch  was  a  safe  way?"    The  ruling  of  the  court,  sustain - 
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ing  objection  to  this  question,  may  be  justified  on  two 
or  more  grounds ;  but  it  suffices  to  say  that,  had  the  wit- 
ness answered  the  question  as  the  defendant  expected  he 
would  answer  it,  the  response  would  have  been  only  a 
repetition  of  testimony  already  given  by  that  witness. 

The  sixth  ground  in  the  assignment  of  errors  mistakes 
the  question  sought  to  be  reviewed,  and  cannot  therefore 
claim  the  attention  of  the  court. 

We  have  not  been  shown  that  the  court  should  have 
granted  the  motion  for  a  new  trial. 

No  error  appearing  in  the  record,  the  judgment  ap- 
pealed from  must  be  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Simpson  and  Anderson^  JJ.,  eon- 
cur. 


Birmingfham  Rail  way,  Light  &:  Power 
Co.  V.  Wliilaiii8. 

Action  for  Damages  to  Employe, 

(Decided  Dec.  17,  1908.    48  South.  93.) 

1.  Railroads;  Injury  to  Persom  on  Track;  Trespassers. — ^The 
employe  of  a  railroad  walking  beside  the  track  in  going  to  his  place 
of  work  in  the  usual  way  is  not  a  trespasser. 

2.  Street  Railways;  Use  of  Streets;  Duty  of  Railroads.— The  duty 
of  street  railways  to  recognize  the  right  of  persons  in  the  lawful 
use  of  the  street  is  imperative,  and  it  is  boimd  to  exercise  a  proper 
degree  of  care  and  reasonable  prudence  and  precaution  as  attending 
circumstances  may  require  to  avoid  injury  to  such  persons,  although 
It  has  the  right  of  way  in  case  of  meeting  or  overtaking  persons  on 
the  track. 

3.  Same;  Contributory  Negligence. — A  person  using  a  street  oc- 
cupied by  railroad  tracks  is  bound  to  exercise  ordinary  care  and  such 
reasonable  prudence  and  precaution  as  attending  circumstances  re- 
quire to  avoid  being  injured. 

4.  Same;  Injury  to  Persons  on  Track;  Negligence.— The  duty  be- 
ing on  the  motorman  to  give  warning  of  the  approach  of  the  car  by 
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sounding  the  bell,  or  otherwise,  upon  seeing  pedestrians  on  the  track 
or  dangerously  near  to  it  his  failure  to  do  so  may  constitute  negli- 
gence. 

5.  Same;  Jury  Questiofi. — Whether  the  position  of  plaintiff  on  the 
track  when  seen  by  the  motorman  was  obviously  perilous  or  not 
under  the  eivdence  in  this  case,  was  a  question  for  the  Jury. 

6.  Same. — A  motorman  may  assume  that  a  person  on  the  track 
will  get  off,  but  such  assumption  cannot  be  indulged  beyond  the  time 
when  such  person's  danger  is  seen  to  be  imminent 

7.  Same;  Jury  Question. — ^The  question  of  defendant's  negligence 
and  of  plaintiff's  contributory  negligence,  is,  under  the  evidence  in 
this  case,  one  for  the  jury. 

8.  Negligence;  Wantonness. — The  conscious  failure  of  one  charged 
with  a  duty  to  exercise  due  care  and  diligence  to  prevent  an  injury 
after  discovery  of  the  peril,  or  under  circumstances  where  he  Is 
charged  with  a  knowledge  of  such  peril,  to  perform  the  duty,  being 
conscious  of  the  inevitable  or  probable  results  of  such  failure,  is  wan- 
tonness. 

9.  Trial;  Instructions;  Argumentative  and  Misleading. — ^A  charge 
asserting  that  if  plaintiff  was  not  entitled  to  recover  by  reason  of 
the  fact,  if  it  be  a  fact,  that  the  motorman  failed  to  discover  plain- 
tiff's danger  as  soon  as  he  might  have  by  reasonable  care  and  in  the 
exercise  of  his  duty  to  keep  a  lookout,  and  that,  on  the  other  hand, 
plaintiff  was  entitled  to  recover  only  in  the  event  r!iat  the  motorman 
was  negligent  in  failing  to  conserve  plaintifiTs  safety  after  he  actually 
became  aware  of  his  danger,  was  properly  refused  as  argrmientatlve. 
misleading  and  invasive  of  the  province  of  the  jury. 

10.  Same;  Invading  Province  of  Jury. — ^A  charge  asserting  that 
plaintiff  was  negligent  in  allowing  himself  to  be  or  remain  in  dan- 
gerous proximity  to  the  car,  was  properly  refused  as  invasive  of  the 
province  of  the  jury. 

11.  Same;  Injury  to  Persons  on  Track. — Where,  from  the  evidence, 
the  jury  might  have  inferred  wantonness  on  the  part  of  the  motor- 
man,  instructions  pretermitting  an  inquiry  as  to  wantonness  were 
properly  refused. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpb. 

Action  by  Jack  W.  Williams  against  the  Birmingham 
Railway,  Light  &  Power  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court.  The  following  charges  were  requested  by  defend- 
ant, and  refused :  (1)  "If  the  jury  believe  the  evidence, 
they  cannot  find  for  plaintiff  under  the  first  count  in 
the  complaint"  (2)  "The  plaintiff  is  not  entitled  to 
recover  by  reason  of  the  fact,  if  it  be  a  fact,  that  the 
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motorman  failed  to  discover  the  danger  of  the  plaintiff 
as  soon  as  he  might  have  discerned  his  danger  by  the 
exercise  of  reasonable  care  and  in  the  exercise  of  his 
duty  to  keep  a  lookout.  On  the  other  hand,  plaintiff  is 
entitled  to  recover  only  in  the  event  that  the  motorman 
was  guilty  of  negligence  in  failing  to  conserve  the  safety 
of  the  plaintiff  after  he  actually  became  aware  of  his 
danger."  (3)  Affirmative  charge  as  to  the  second  count. 
(4)  "The  court  charges  the  jury  that  plaintiff  is  guilty 
of  negligence  in  allowing  himself  to  be  or  remain  in  a 
dangerous  proximity  to  the  car  which  struck  him.'*  (5) 
"If  the  plaintiff  was  guilty  of  negligence  which  prox- 
imately contributed  to  his  injuries  in  the  slightest  de- 
gree, he  cannot  recover,  although  the  jury  may  believe 
that  the  defendant  is  guilty  of  negligence."  (6)  "The 
plaintiff  assumed  the  risk  of  injury  in  walking  so  near 
the  track  as  to  be  in  danger  of  passing  cars,  unless  the 
jury  are  satisfied  reasonably,  from  all  the  evidence,  that 
the  motorman  was  guilty  of  negligence  in  the  operation 
of  the  car  after  the  motorman  actually  discovered  the 
peril  of  the  plaintiff."  There  was  judgment  in  the  sum 
of  f  500. 

Tillman^  Geubb^  Bradley  &  Morrow,  for  appellant. 
The  court  erred  in  refusing  the  general  charge  of  appel- 
lant as  to.  count  1. — MothersKed  v.  Railroad  Co.^  97  Ala. 
261 ;  A.  O.  8.  v.  Roach,  110  Ala.  271 ;  Heffinger  v.  Minn, 
M.  &  M.  Ry.  Co.,  45  N.  W.  1131.  Under  the  most  favor- 
able view  of  the  appellee's  testimony,  he  was  guilty  of 
negligence  which  contributed  to  his  injury. — Tuscaloosa 
W.  W.  Co.,  V,  Herron,  131  Ala.  84;  L.  <g  2V^.  v.  Hall,  87 
Ala.  708;  Wihrni  v.  L.  &  N.,'85  Ala.  269;  Glass  v.  M.  d 
C.  R.  R.  Co.,  94  Ala.  581 ;  Williams  v.  Cent,  of  Ga.  Ry. 
Co.,  40  South.  143;  36  S.  W.  646;  66  N.  W.  672;  37 
South.  587;  44South.  1032;  43  South.  U;  Bro€k<midt,v. 
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St.  L.  &  M.  R.  R,  Co.,  12  L.  R.  A.  (N.  S.)  345.  The  court 
erred  in  refusing  charge  2  requested  by  appellant. — 
Schneider  v.  M.  L.  &  R.  Co.,  40  South.  762;  L.  d  N.  v. 
Lewis,  37  South.  588;  Bir.  R.  L.  &  P.  Co.  v.  Clark,  41 
South.  829;  39  Am.  Rep.  639;  24  S.  E.  514;  Authorities 
supra.  The  court  should  have  given  the  general  charge 
as  to  the  2nd  count. — Bir.  Ry,  L.  d  P.  Co.  v.  Bowers, 
110  Ala.  330. 

Bowman,  Harsh  &  Beiddow^  for  appellee.  Under  the 
evidence  it  is  open  to  the  jury  to  find  that  plaintiflF's  posi- 
tion of  peril  and  his  negligence,  if  any,  was  not  the 
proximate  cause  of  his  injury,  but  only  the  cause  of  a 
condition  upon  which  the  subsequent  negligence  of  the 
motorman  operated  to  proximately  produce  the  injury — 
Duncan  v.  St,  L.  d  S.  F.  R,  R.  Co.,  44  South.  418;  B.  R. 
d  E.  Co.  17.  Jackson,  136  Ala.  286;  O.  of  G.  Ry.  Co.  v. 
Lamb,  124  Ala.  172;  C.  of  O.  Ry.  Co.  v.  Foshee,  125  Ala. 
218;  B.  R.  L.  d  P.  Co.  v.  Brantley,  37  South.  698;  South- 
ern Ry.  Co.  V.  Shirley,  128  Ala,  595;  L.  d  N.  R.  R.  Co.  v. 
Broton,  121  Ala.  222.  It  was  also  open  to  the  jury  to 
find  that  the  motorman  was  guilty  of  wantonness. — Bir. 
Ry.  d  E.  Co.  V.  Pickard,  124  Ala.  372;  C.  of  G.  Ry.  Co. 
I).  Partridge,  136  Ala.  587;  M.  d  C.  R.  R.  Co.  v.  Martin, 
131  Ala.  270.  It  follows  from  these  considerations  that 
the  court  did  not  err  in  any  of  the  respects  alleged. 

DEN  SON,  J.— The  defendant's  (appellant's)  car  line 
is  constructed  longitudinally  on  what  is  known  as  First 
avenue,  a  public  street  in  the  city  of  Birmingham.  De- 
fendant had  the  plaintiff,  with  others  of  its  servants, 
employed  in  digging  a  ditch  north  of,  and  parallel  with, 
its  tracks  in  said  avenue,  between  Twenty-First  and 
Twenty-Second  streets.  At  the  noon  hour  of  the  day  on 
which  occurred  the  accident,  the  occasion  of  the  in- 
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juries  complained  of,  the  plaintiff,  with  the  other  serv- 
ants, went  to  the  Twenty-second  street  crossing  and  ate 
his  dinner.  After  eating,  and  while  all  were  returning 
to  their  work,  walking  beside  the  line  of  defendant's 
track,  one  of  the  defendant's  cars,  approaching  from 
Twenty-Second  towards  Twenty-First  street,  ran  against 
the  plaintiff  and  injured  him.  Plaintiff  testified,  among 
other  things,  that  "we  were  not  on  the  track,  but  on  the 
side  of  the  track,  where  we  always  go  down  every  day 
to  get  dinner.  I  was  walking  along  there,  and  the  car 
ran  up  from  l)ehind  ami  struck  m^.  The  car  diil  not 
blow  any  whistle,  or  ring  any  gong,  or  give  any  warning. 
There  was  no  noise  on  the  street  by  wagons  or  carriages, 
and  the  car  was  running  fast.  I  could  have  heard  it 
coming;  but  it  never  made  any  fuss.  We  did  not  hear 
the  car  coming.  I  had  been  working  there  at  that  place 
four  days  and  a  half  when  I  got  hurt,  and  during  that 
time  cars  had  been  running  back  and  forth.  The  East 
Lake  car  comes  down  every  few  minutes.''  The  proof 
shows  that  plaintiff  was  a  cripple,  one  of  his  legs  being  a 
"peg  leg/'  and  he  was  walking,  his  back  toward  the  car, 
along  by  the  side  of  the  track,  l)etween  it  and  the  ditch, 
and  behind  the  other  servants. 

The  testimony,  in  respect  to  the  distance  from  the 
rails  to  the  ditch,  variously  placed  same  at  from  3  to  5 
feet,  and  was  also  in  conflict  as  to  whether  plaintiff  was 
walking  within  a  safe  distance  from  the  track.  That 
offered  by  the  defendant  tended  to  show  that  plaintiff 
was  walking  at  a  distance  from  the  track  $afe  from  harm 
until  the  car  drew  quite  near,  when  he  staggered  toward 
the  car  and  within  range  of  it;  while  plaintiff  testified 
that  he  never  staggered,  and  was  no  nearer  the  track 
when  struck  than  theretofore.  The  testimony  for  the  de- 
fendant tended  to  show  that  the  car  was  going  at  not 
exceeding  4  miles  an  hour;  that  its  rate  of  speed  was 
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"very  slow ;"  that  it  was  a  "big"  double-truck  car,  about 
28  to  30  feet  long;  that  the  motorman  noticed  the  plain- 
tiff ahead  of  the  car  about  two  car  lengths,  walking  be- 
tween the  track  and  the  ditch,  and  that  when  the  car 
was  within  6  or  7  feet  of  the  plaintiff  the  motorman  com- 
menced ringing  the  gong ;  that  when  thhe  car  was  within 
5  or  6  feet  of  plaintiff  he  staggered  near  enough  to  the 
track  to  be  struck,  and  was  struck  on  his  left  shoulder 
by  the  arm  hold  on  the  side  of  the  car;  that  the  car 
ran  5  or  6  feet  after  striking  plaintiff ;  that  the  motor- 
man  had  been  running  cars  for  the  defendant  four  years; 
that,  when  he  vsaw  plaintiff  getting  close  enough  to  the 
track  to  be  struck  by  the  car,  he  "stamped"  his  gong 
and  "put  on  the  air  in  emergency  to  stop ;"  that  that  was 
the  only  way  to  stoj)  a  car,  "unless  you  reverse  it,"  and 
iJiat  that  was  about  as  quick  as  reversing,  with  the  rate 
of  speed  at  which  he  was  then  going.  On  cross-examina- 
tion the  motorman  testified,  among  other  things:  "1 
could  have  reversiMl  the  car  and  put  on  the  air;  but,  as 
i\v'  fellow  says,  I  did  not  have  time  to  do  it — not  hardly 
time." 

The  foregoing  is  a  substantial  statenu^nt  of  the  testi- 
mony in  the  case  necessary,  in  (mr  opinion,  to  a  correct 
determination  of  the  h*gal  points  presented  by  the  ashlgn- 
m(»nt  of  errcH's.  The*  only  errors  assigned  rehite  t(i 
charges  requc^sted  hy  th(»  def(»ndant  and  refuscMl  by  the 
court. 

The  first  of  the  refused  charge^  is  in  this  language: 
"If  the  jury  believe  the  evidence  they  cannot  find  for 
the  plaintiff  under  the  first  count  of  the  complaint." 
The  first  count  counts  for  recovery  on  simple  negligence, 
alleged  in  general  tei*ms.  Tt  is  argued  that  this  charge 
should  have  been  given  on  either  or  both  of  two  theories: 
First,  that  no  negligence  on  the  part  of '  defendant's 
motorman  was  shown;  second,  if  negligence  on  the  p.art 
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of  the  motornian  was  shown,  yet  the  evidence  shows  that 
plaintiff  was  guilty  of  negligence  which  proximately  con. 
tributed  to  his  injury.  It  must  be  conceded  that  the 
plaintiff  was  not  a  trespasser  on  the  track,  and  two 
reasons  might  be  assigned  as  bases  for  this  conclusion : 
First,  "the  company  had  not  an  exclusive  or  paramount 
right  to  the  use  of  the  part  of  the  street  occupied  by  its 
tracks,  either  as  against  other  vehicles  or  against  pedes- 
trians (27  Am.  &  Eng.  Ency.  Law,  83)  ;  second,  the  plain- 
tiff, as  a  servant  of  the  defendant,  was  going  to  his  place 
of  work  in  the  usual  way. 

The  duty  of  the  company  to  recognize  the  rights  of 
persons  in  the  lawful  u^-e  of  the  streets  is  imperative. 
As  the  company  is  held  to  a  high  degree  of  care,  to  a 
degree  commensurate  with  the  circumstances  of  each 
particular  case,  so  likewise  the  citizen  is  held;  for  he 
cannot  recklessly  place  himself  in  the  way  of  danger  and 
then  complain  of  injury.  He  is  bound,  equally  with  the 
company,  to  the  exercise  of  a  proper  degree  of  care,  skill, 
and  vigilance.  He  has  no  exclusive  right  to  any  parti- 
cular portion  of  the  street,  and  neither  has  the  street 
railway  company.  The  car  has  the  right  of  way,  in 
case  of  meeting  or  overtaking  a  person  on  the  track; 
but  each  party,  in  order  to  avoid  acciient,  is  bound  to 
exercise  ordinary  care  and  such  reasonable  prudence  and 
precaution  as  the  attending  circumstances  may  require. 
These  circumstances  necessarily  vary,  in  their  relation 
to  each  other,  in  each  particular  case,  and  the  conduct 
of  the  parties  must  be  considered  in  the  light  of  their 
surroundings  at  the  particular  time  when  they  were 
called  upon  to  act.  What  might  be  considered  ordinary 
care  in  one  case  might,  under  the  circumstances  of  an- 
other, amount  to  culpable  negligence.  The  Supreme 
Court  of  the  United  States,  in  the  case  of  Grand  Tmnl- 
Railway  Co,  v\  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36 
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L.  Ed.  485,  said :  ^'There  is  not  fixed  standard  in  the  law 
by  which  a  court  is  enabled  to  arbitrarily  say  in  every 
case  what  conduct  shall  be  considdered  reasonable  and 
prudent  and  what  shall  constitute  ordinary  care  under 
any  and  all  circumstances.  The  terms  ^ordinary  care/ 
'reasonably  prudence,'  and  such  like  terms,  as  applied 
to  the  conduct  and  affairs  of  men,  have  a  relative  signifl 
cance,  and  cannot  be  arbitrarily  defined.  What  may  be 
deemed  ordinary  care  in  one  case  may,  under  different 
surroundinji^^  and  circumstances,  be  gross  negligence." 
On  these  considerations  it  is  manifest  that  the  evidence 
of  negligence  in  each  case  must  depend  upon  the  cir- 
cumstances peculiar  to  it,  and  which  surrounded  the 
parties  at  the  time  of  the  occurrence  on  which  the  con- 
troversy is  based.  "Where  negligence  does  appear,  there 
are  generally  some  prominent  facts  which  ^how  a  want 
of  due  regard  for  the  safety  of  others,  or  an  absence  of 
proper  care  and  precaution,  so  as  to  avoid  the  casualty, 
or  inoaution  rr  lack  of  skill  in  the  use  of  dangerous  in- 
strumentalitieK  in  places  obviously  perilous  or  the  do- 
ing of  an  act  which  duty  had  forbidden,  or  the  omission 
to  do  one  which  duty  had  commanded  to  be  done.  If,  in 
any  ca^e,  these  facts,  or  any  one  of  them,  appear,  and 
in  addition  thereto  it  is  shown  that,  in  consequence 
thereof,  injury  has  been  inflicted  upon  a  person  who  was 
himself  in  the  exercise  of  ordinary  care  and  reasonable 
prudence,  and  not  so  connected  with  the  author  of  the  in- 
jury as  to  have  assumed  the  hazard,  then  it  is  a  case  of 
negligence*  authorizing  a  recovery  of  damages." 

Duty  requires  of  a  motorman,  upon  seeing  a  pedes- 
trian on  the  track  or  dangerously  near  to  it,  to  give  warn- 
ing of  the  car  by  sounding  the  gong  or  bell,  or  otherwise; 
and  failure  to  give  such  warning  may  constitute  neirli- 
gence. — 27  Am,  Eng.  Ency.  Law,  64,  65,  and  cases  cited 
in  note  1  to  the  text.    We  have  seen  that  there  is,  in 
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this  case,  a  tendency  in  the  evidence  to  prove  that  the 
motorman  discovered  the  plaintiflF  when  the  latter  was 
at  least  60  feet  ahead  of  the  car;  and  the  question  of 
the  position  of  the  plaintiff  at  that  time — whether  ob- 
viously perilous,  or  otherwise — was  at  least  one  for  the 
determination  of  the  jury.  We  have  also  seen  that  there 
is  a  tendency  in  the  evidence  to  the  effect  that  the  motor- 
man  ran  the  car  fast  and  without  any  warning  of  its 
approach  until  it  was  within  6  or  7  feet  of  plaintiff, 
and  that  plaintiff  was  unaware  of  its  approach.  The 
testimony  shows  that  the  plaintiff  was  a  cripple,  and 
that  this  might  have  been  observed  by  the  motorman, 
who  was  looking  towards  him — saw  him.  While  it  is 
true  that  a  motorman  may,  upon  seeing  a  person  on  the 
track,  assume  that  he  will  turn  aside  from  the  dangerous 
position  and  out  of  the  way  of  the  car,  yet  the  law  does 
not  accord  to  him  the  right  to  indulge  the  assumption 
beyond  the  time  when  the  person's  danger  is  seen  to  be 
imminent.  The  evidence  of  the  motorman  was  that  the 
plaintiff  was  walking  at  a  safe  distance  from  the  track 
all  the  while  until  the  approaching  car  reached  a  point 
within  6  or  7  feet  of  him,  when  he  staggered  towards 
the  car.  On  the  other  hand,  the  plaintiff  testified  that  be 
did  not  stagger  towards  the  car;  and  the  effect  of  his 
evidence  is  that  he  maintained  the  same  distance  from 
the  car  all  the  ^yhile  until  he  was  struck.  So  it  was 
open  to  the  jury  to  infer  that  plaintiff  was  dangerously 
near  to  the  car  track  all  along  and  that  the  motorman 
realized  his  dangerous  position  within  time  to  stop  the 
car  and  avoid  the  injury,  notwithstanding  plaintiff  may 
have  been  at  fault  in  remaining  on  the  track  too  long. 
In  the  light  of  all  these  considerations,  the  court  is  of 
the  opinion  that  it  cannot  be  said,  as  matter  of  law, 
that  the  defendant  was  not  guilty  of  negligence,  nor 
that  the  plaintiff  was  guilty  of  negligence  which,  in  a 
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legal  sense,  contributed  to  the  result.    Therefore  charge 

I  was  properly  refused — Grand  Trunk  Railroad  Co. 
V.  Ives,  supra;  Inland,  etc,  Co.  v,  Tolson,  139  U.  S.  551, 

II  Sup.  Ct.  653,  35  L.  Ed.  270. 

The  second  count  of  the  complaint  is  predicated  upon 
wanton  or  willful  injury,  and  the  aflftrmative  charge,  re- 
quested by  defendant  in  proper  form,  in  respect  to  this 
count,  was  refused  by  the  court.  Wantonnessr  "is  the 
conscious  failure  of  on  ^barged  with  a  duty  to  exercise 
due  care  and  dilligence  to  prevent  an  injury  after  the 
discovery  of  the  peril,  or  under  circumstances  where 
he  is  charged  with  a  knowledge  of  such  peril,  and  being 
conscious  of  the  inevitable  or  probable  results  of  such 
failure." — Birmingham^  etc.,  Co.  v.  Pinclcard,  124  Ala. 
372,  26  South.  880.  Without  pursuing  further  the  ten- 
dencies of  the  evidence,  the  court,  after  consideration 
of  the  evidence  in  its  entirety,  concurs  with  the  trial 
court  in  the  opinion  that  it  was  open  to  the  jury  to  infer 
wantonness  on  the  part  of  the  motorman  in  the  inflic- 
tion of  the  injury,  and  consequently  must  hold  that 
charge  3  was  properly  refused. — 3  Mayf.  Digest,  712,  § 
36. 

Charge  2,  refused  to  defendant,  is  argumentative,  mis- 
leading, and  invasive  of  the  province  of  the  jury. 

Charge  4  is  invasive  of  the  province  of  the  jury,  and 
is  outside  of  the  matters  sot  up  in  the  pleas  of  contribu- 
tory negligence. 

Charges  5  and  6  pretermit  any  inquiry  as  to  wanton- 
ness, and  were  therefore  properly  refused. 

No  error  being  shown,  the  judgment  of  the  city  court 
is  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  Simpson,  JJ.,  eon- 
cur. 
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Louisville  &  Nashville  R*  R.  Co. 
r.  Lowe. 

Action  for  Damages  for  Injury  to  Employe, 

(Decided  Dec.  17,  1908.    48  South.  99.) 

1.  Master  and  Servant;  InjurjJ  to  Servant;  Liahility  Act;  Proof. — 
Where  the  cause  of  action  is  based  on  subd.  1  of  section  3910,  Code 
1907,  the  plaintiff  has  the  burden  of  showing  not  only  the  existence 
of  the  alleged  defect,  and  that  It  was  the  proximate  cause  of  the  in- 
jurj',  but  that  the  defect  arose  from  or  had  not  been  discovered  or 
remedied  owing  to  the  nepiipence  of  the  master,  or  some  servant 
charged  with  the  master's  duty. 

2.  Same;  Evidence. — The  evidence  in  this  case  examined  and  stated 
and  held  insufficient  to  submit  to  the  jury  a  count  of  the  complaint 
alleging  that  a  defect  In  the  railroad  track  was  due  to  the  negli- 
gence of  the  defendant. 

3.  Same;  Instruelions;  Applicability  to  Issue. — Under  a  complaint 
containing  two  counts,  the  first  being  for  a  defect  in  tlie  railroad 
track,  and  the  second  for  the  negligence  of  defendant's  engineer  in 
charge  of  tlie  locomotive  which  plnintiff  was  endeavoring  to  flag  iii 
failing  to  keep  a  proper  lookout,  a  charge  asserting  that  plaintiff  was 
entitled  to  recover  upon  proof  of  the  engineer's  negligence  occurring 
after  the  discovery  of  plaintiff's  peril,  notwitliFtandiiig  plaintiff's 
contributory  negligence  in  going  on  the  track,  was  erroneous,  as  sub- 
sequent negligence  of  the  engineer  was  outside  the  issue. 

4.  Same;  Evidence;  Conditions  After  Injury/. — There  being  no  evi- 
dence of  a  change  in  the  meantime,  it  was  competent  to  show  the 
condition  of  the  track  where  the  injury  occurred  on  the  morning 
following  the  night  of  the  accident. 

5.  Negligence;  Actions;  Issue;  Proof. — Where  a  complaint  charges 
specific  acts  of  negligence,  the  proof  is  confined  to  the  negligence 
specified :  but  if  the  negligence  is  charged  in  general  terms,  subsequent 
negligence  may  be  proven. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Action  by  Edmund  M.  Lowe  against  the  Louisville  & 
Nashville  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed 

The  facts  are  suflBciently  stated  in  the  opinion  of  the 
court.  The  following  portion  of  the  court's  oral  charge 
was  excepted  to:     "Xow,  the  plaintiff,  though  he  is 
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guilty  of  negligence  himself,  is  not  necessarily  preclud- 
ed from  recovery ;  because,  even  if  he  was  guilty  of  negli- 
gence, if  the  engineer  saw  him  and  knew  of  his  perilous 
position  in  time  to  prevent  the  injury,  and  failed  to  do 
it,  still  plaintiff  would  be  entitled  to  recover,  because 
the  law  says  that  the  subsequent  failure  of  an  engineer 
to  use  the  means  at  his  command  to  prevent  an  injury 
would  be  the  proximate  cause,  and  not  the  other — the 
other  being  simply  the  creation  of  a  condition  upon 
which  the  negligence  of  the  engineer  operated."  The 
first  count  was  for  defect  in  the  ways,  works,  plant,  etc. 
The  second  count  waf?  for  negligence  in  the  failure  of 
the  person,  in  charge  or  control  of  the  engine  which 
plaintiff  was  attempting  to  flag,  to  keep  a  proper  look- 
out.  There  was  judgment  for  plaintiff  in  the  sum  of 
iiP4,000. 

Tillman,  (TRumv,  Bradley  &  Morrow,  for  appellant. 
Counsel  discuss  assignments  of  error  relative  to  evidence 
but  without  citation  of  authority.  Under  the  plead- 
ings, the  court  erred  in  its  oral  charge. — C.  Ry.  Co.  v, 
Foslicc,  125  Ala.  11)9.  Failure  to  keep  a  lookout  is  not 
subsiMiuently  negligence. — Joncfi  r.  Bir,  Ry.  L,  &  P.  Co., 
43  South.  37-  There  mu^t  be  actual  knowledge  of  the 
peril  on  which  to  predicate  subsequent  negligence. — 
L.  rf  N.  R.  R.  Co.  V.  Yoioiff,  45  South.  239;  liir.  Ry.  L. 
d  P  Co.  V.  Hayes,  44  South.  1033.  The  affirmative  charge 
as  to  the  1st  count  should  have  been  given. — Woodward 
L  Co.  17.  Cook,  124  Ala.  34;  Tiirl:  v.  L.  d  N.  R.  R.  Co., 
98  Ala.  150.  The  5th  charge  should  have  been  given. — 
L.  &  N.  r.  Young,  supra. 

White  &  Edwards,  for  appellee.  The  court  did  not 
err  in  permitting  Jones  to  say  what  he  saw  there. — Jack- 
son L.  Co.  V.  Cmwingham,  141  Ala.  200;  L.  &  N.  R.  ff. 
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Co.  V.  Woods,  105  Ala.  516;  .4.  G,  ,^.  v.  Bailey,  112  Ala. 
176;  20  A.  &  E.  Eney  of  Law,  86.  The  court  did  not  err 
in  the  general  charge. — L.  d  N.  R.  If,  Co.  v.  Webb,  97 
Ala.  310;  L.  £  N.  r.  Watson^  90*  Ala.  69;  Bir.  Ry,  L. 
ik  P.  Co.  V.  Ryan,  148  Ala.  69.  Counsel  discuss  other 
assignments  of  error  but  without  citation  of  authority. 

DENSON,  J. — When  a  cause  of  action  is  based  on 
subdivision  1  of  the  employer's  liability  statute  (Code 
1896,  §  1749;  Code  1907,  §  3910),  in  order  to  make  a 
case  of  liability  against  the  master,  the  plaintiff  carries 
the  burden  of  proving  to  the  reasonable  satisfaction  of 
the  jury,  not  only  the  existence  of  the  alleged  defect 
in  the  condition  of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business  of  the  master 
or  employer,  and  that  the  defect  was  the  proximate  cause 
of  the  injury  alleged,  but  also  that  the  "defect  arose 
from,  or  had  not  been  discovered  or  remedied  owing  to, 
the  negligence  of  the  master  or  employer,  or  of 
some  person  in  the  service  of  the  master  or  employer."' — 
L.  &  N,  R.  R.  Co.  V,  Dams,  91  Ala.  487,  494,  8  South.  552 ; 
fScaboanf  Mftj.  Co.  v.  Woodson,  94  Ala.  143,  147,  10 
South.  87;  Tnck  v.  L.  &  N.  R.  R.  Co.,  98  Ala.  150,  152, 12 
South.  168;  L.  d  N.  R.  R.  Co.  v.  Binion,  98  Ala.  570,  574 
14  South.  619;  L.  d  N.  R.  R.  Co.  r.  Baker,  106  Ala.  624 
632,  17  South.  452;  Birmingham  Rolling  Mill  Co.  v. 
Rockhold,  143  Ala.  115, 126,  42  South.  96;  TuUoiler,  ete, 
Co.  V.  Farrivgton.lU  Ala.  157, 165,  39  South.  898;  Dres 
ser's  Employer's  Liability,  p.  233,  §  49;  2  Dresser's  Em 
ployer's  Liability,  p.  96.  The  defect  is  alleged  to  have 
"consisted  in  a  spike  used  to  fasten  the  rail  to  the  cross- 
tie  on  said  railroad  track  at  the  point  where  the  plaintiff 
was  injured  being  loose  and  sticking  up  so  as  to  catch 
plaintiff's  foot  and  throw  him  down.'' 
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The  only  testimony  disclosed  by  the  record  in  respect 
to  the  defect  is  that  of  the  plaintiff  and  his  witness  Fred. 
Jones.  The  plaintiff  testified  that  he  hung  his  foot  un- 
der a  spike  that  was  in  the  cross-ties  in  hollow  of  the 
rail,  and  fell.  "I  did  not  see  any  spike  at  all.  I  judge, 
from  the  way  my  foot  was  caught,  that  it  was  a  spike." 
Jones  testified  that,  about  10 :3()  a.  m.  of  the  day  after 
the  night  plaintiff  was  injured,  he  examined  the  defend- 
ant's railroad  track  where  plaintiff  got  hurt,  and  saw 
there  a  spike  pulled  up  and  laid  in  the  middle  of  the 
track,  and  some  spikes  that  were  out  of  the  ties  (two  or 
three,  he  thought)  around  there,  a  little  bit  up  out  of  the 
ties  next  the  flange  of  the  rail.  "I  did  not  see  where  the 
spike  that  was  loose  in  the  middle  of  the  track  came 
from,  I  just  saw  it  lying  there.  I  measured  the  spike 
that  was  sticking  up  with  my  finger,  and  from  its  head 
to  the  flange  of  the  rail  was  the  length  of  the  second 
knuckle  of  my  finger."  Assuming  that  the  evidence  show- 
ed the  defect,  it  is  manifestly  true  that  it  falls  short  of 
showing,  or  of  tending  to  show,  any  negligence  on  the 
part  of  the  defendant,  or  on  that  of  its  employes,  in  re- 
spect to  its  existence  or  to  failure  to  discover  it;  and  in 
thi?  state  of  the  proof  the  affirmative  charge,  requested 
in  writing  by  the  defendant,  touching  the  first  count  of 
the  complaint,  should  have  been  given. — Birmingham , 
etc.,  Co.  i\  Kockhold,  143  Ala.  115,  126,  42  South.  96; 
Kansas  City,  etc.,  Co.  v.  Wehh,  97  Ala.  157,  162;  Vnu 
ted  States,  etc.,  Co.  v.  Weir,  06  Ala.  396,  402,  11  South. 
436,  and  other  authorities  supra :  Woodirard  Iron  Co.  v. 
Cook,  124  Ala.  349,  27  South.  455. 

The  second  count  alleges  that  the  negligence  consisted 
in  the  failure  of  the  engineer  in  charge  or  control  of  the 
locomotive  of  the  train  which  plaintiff  was  endeavoring 
to  flag  "to  keep  a  proper  lookout."  There  can  be  no 
doubt  that  under  the  first,  as  well  as  under  this  count. 
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the  plaintiff  Rhould  have  been  confined  to  proof  of  the 
negligence  specified,  and  that  he  could  not  recover  for 
negligence  not  specified. — Conrad  v.  Gray,  109  Ala.  130, 
134,  19  South.  398;  Prcsticood  v.  McGotoan,  148  Ala. 
475,  41  South.  779.  Under  counts  specifying  the  negli- 
gence of  the  defendant  or  of  its  servant,  although  the 
negligence  specified  may  be  shown  to  the  reasonable  sat- 
isfaction of  the  jury,  yet,  if  the  evidence  should  also  rea- 
sonably satisfy  the  jury  that  the  plaintiff  was  guilty  of 
negligence  in  going  on  the  track,  or  in  attempting  to 
mount  the  pilot  of  the  engine,  such  negligence  of  the 
plaintiff  should  be  held  a  contributing  cause  of  plain- 
tiff's injury;  and,  being  considered  along  with  any  ante- 
cedent negligence,  alleged  and  proved,  on  the  part  of  the 
defendant  or  of  its  employes,  should  bar  recovery  by 
plaintiff.  Consequently,  the  negligence  upon  which  the 
plaintiff  relied  to  fix^  liability  being  specifically  set  out 
in  the  complaint  here — any  negligence  on  the  part  of  the 
defendant's  servant,  occurring  after  discovering  plain- 
tiff's peril,  is  not  embraced  in  the  count,  and  cannot  af 
ford  ground  for  a  recovery;  and  this,  notwithstandinj 
the  contributory  negligence  of  the  plaintiff.  Such  subse- 
quent negligence  was  outside  of  the  issues. 

But  if  the  complaint  had  charged  negligence  generally, 
without  specifying  any  particular  acts,  it  would  have  em- 
braced such  subsequent  negligence,  and  it  would  have 
been  within  the  provable  issues  made  by  the  complaint. — 
Central  of  Georgia  liy,  Co.  v.  Fosliee,  125  Ala.  199,  27 
South.  1006.  On  these  considerations,  the  error  involved 
in  that  part  of  the  oral  charge  of  the  court  excepted  to 
is  apparent. — Johnson  v.  Birniinc/ham  If.  L.  d  P,  Co., 
149  Ala.  529,  43  South.  36. 

There  is  no  merit  in  the  exception  reserved  to  the  rul- 
ing of  the  court  on  the  admissibility  of  Jones'  testimony 
in  respect  to  the  conditions  found  by  him  at  the  point 
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on  defendant's  track  where  the  injury  occurred. — Jack- 
son Lumber  Co.  v.  Cunningham,  AdmV,  141  Ala.  206, 
37  South.  445. 

What  has  been  said  will  afford  a  saflacient  guide  for 
the  trial  court,  should  the  cause  be  again  tried. 

Reversed  and  remanded. 

Tyson,  O.  J.,  and  Harai^on  and  Simpson,  J  J.,  con- 
cur. 


Williams  V.  Alabama  Great  Southern 

Ry.  to. 

Damage  fo?^  Death  of  Employe, 

(Decided  Dec.  17,  1908.     Rehearing  denied  Feb.  5.  1900. 
48  South.  485.) 

Limitation  of  Action;  Death;  Computation  of  Period, — Sections 
3910-3912,  Code  1907,  do  not  create  an  entirely  new  right  of  action, 
but  merely  continues  the  cause  of  action  which  the  injured  servant 
had.  for  the  benefit  of  the  distributees  of  his  estate;  so  an  action 
for  injuries  to  the  servant  resulting  in  his  death,  commenced  by  his 
personal  representative  under  section  8912,  more  than  a  year  after 
his  injuries  were  received,  is  barred  by  subdivision  6  of  section  4840 
of  the  Code  of  1907. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  A.  Coleman. 

Action  by  Carter  Williams,  administrator,  against  the 
Alabama  Great  Southern  Railway  Company  for  damages 
for  the  death  of  his  intestate,  an  employe  of  defendant. 
From  a  jud^ient  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Frank  S.  White  &  Sons,  and  S.  C.  M.  Amason,  for 
appellant.  There  being  no  limitations  in  Code  by  the 
Employer's  Lia.  Act,   the  general   statute  applies,  and 
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under  the  general  statute  of  limitations,  the  statute  does 
not  begin  to  run  until  the  cause  of  action  has  accrued. — 
Sec.  2793,  Code  1896.  The  sections  which  control  this 
case,  are,  subd.  6  of  section  2801  and  section  2815.  Con- 
struing these  sections  by  their  terms,  it  would  seem  that 
the  six  months  elapsing,  pending  the  appointment  of  an 
administrator  is  not  to  be  counted  in  the  time  of  the 
running  of  the  statute. — McNeill  v.  McNeill^  35  Ala.  30; 
Lee  V.  Downey,  68  Ala.  98;  Alhm  v.  Elliott,  67  Ala.  432; 
Greil  v.  Jones^  1  Stew.  251.  Where  the  action  had  not 
accrued  at  the  time  of  the  death  of  the  intestate,  the  stat- 
ute of  limitations  did  not  run  at  all  until  a  personal  rep- 
resentative had  been  appointed. — Johnson  v.  Wrtnn,  3 
Stew.  172;  Bohanan  v.  Chapman^  13  Ala.  996;  Wyatt  v. 
Ramho,  29  Ala.  510.  The  statute  did  not  begin  to  run 
at  the  time  the  injury  was  inflicted  but  did  begin  to  run 
at  the  time  of  the  death  of  the  intestate,  excluding  the 
time  for  the  appointment  of  an  administrator. — 31  Conn. 
67;  15  Conn.  145;  Angel  on  Lim.  p.  45;  8  A.  &  E.  Ency 
of  Law,  876. 

A.  G.  &  E.  I).  Smith^  for  appellee.  To  uphold  the  con- 
tention of  the  appellant  would  be  to  allow  two  suits  for 
the  same  injury,  one  for  the  injury  to  the  party  himself 
and  the  other  to  his  repre^-entative  after  his  death. — 
Sherman  &  Redfleld  on  Neg.  p.  140;  Ann  Littlcwood  r. 
Mayor,  etc,  of  Ncto  York,  89  N.  Y.  Kep.  24.  The  bar  of 
the  statute  was  complete  before  the  death  of  the  injured 
party. — ^Authorities  supra,  and  Elliott  on  Railroads, 
parag.  1373;  Canadian  li.  R.  Co,  v,  Robinson,  54  A.  &  E. 
R.  R.  Cases,  49. 

DENSON,  J. — This  is  an  original  action,  by  the  plain- 
tiff, as  administrator  of  the  estate  of  Jack  Williams,  de- 
ceased, to  recover  damages  of  the  defendant  for  negli- 
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gently  inflicting  a  personal  injury  upon  the  intestate, 
which,  it  i>  alleged,  resulted  in  his  death.  Said  injury 
is  alleged  to  have  been  received  by  plaintiff's  intestate 
while  he  was  in  the  employment  of  the  defendant  as  flag- 
man of  one  of  defendant  trains,  and  while  engaged  in  the 
performance  of  his  duties  as  such  flagman.  The  action 
is  based  upon  the  employer's  liability  statutes. — Sections 
1749-1751  of  the  Code  of  1896;  sections  3910-3912  of  the 
Code  of  1907.  Defendant  interposed  among- 1  other  de- 
fenses, the  plea  of  the  statute  of  limitations  of  one  year, 
in  bar  of  the  plaintiff's  cause  of  action.  The  undisputed 
proof  showed :  That  the  injury  occurred  on  the  15th 
day  of  July,  1901 ;  that  the  intestate  die^l  on  the  1st  day 
of  September,  1903;  that  original  letters  of  administra- 
tion were  granted  to  plaintiff  on  the  estate  of  the  intes- 
tate on  the  21ijt  day  of  June,  1904;  and  that  this  action 
was  commenced  on  the  4th  day  of  October,  1994.  On  thia 
state  of  the  prouf,  the  court,  at  the  request  of  the  de- 
fendant in  writing,  charged  the  jury  as  follows:  ^'If  the 
jury  believe  all  the  evidence  in  this  case,  they  must  find 
a  verdict  for  the  defendant."  As  is  clearly  shown  by  the 
record,  as  well  as  by  the  contentions  of  counsel  on  both 
sides,  the  charge  was  requested  and  given  on  the  notion 
that  plaintiff's  cause  of  action  was,  at  the  commencement 
of  the  suit,  barred  by  the  statute  of  limitations  pleaded. 
For  the  purposes  of  this  discussion  it  may  be,  as  we 
understand  it  is  in  fact,  conceded  that,  while  the  plain- 
tiff's intestate  might,  under  the  facts  alleged  in  the  com- 
plaint, have  maintained  his  action  under  section  1749  of 
the  Code  of  1896,  on  account  of  the  injury  suffered,  yet 
unless  his  action  had  been  commenced  within  one  year 
from  the  day  on  which  he  received  the  injury,  the  action 
would  have  been  barred  by  the  limitations  of  one  year, 
as  prescribed  by  section  2801  of  the  Code  of  1896  (section 
4840  of  the  present  Code).   Therefore,  before  the  intes- 


Digiti 


ized  by  Google 


158.J  OF  ALABAMA.  399 

[Williams  v.  Alabama  Great  Southern  Ry.  Co.] 

tate  died — upon  the  facts  of  this  case — the  statute  had 
completed  the  bar,  in  so  far  as  his  right  of  action  wais 
concerned.  Section  1751  of  the  Code  of  1896  (section 
3912  of  the  Code  of  1907)  reads  as  follows:  "If  such 
injury  results  in  the  death  of  the  servant  or  employe, 
his  personal  representative  is  entitled  to  maintain  an 
action  therefore,  and  the  damages  recovered  are  not  sub- 
ject to  the  payment  of  debts  or  liabilities,  but  shall  be 
distributed  according  to  the  statute  of  distributions."  It 
is  in  virtue  of  this  statute  that  the  plaintiff  seeks  to 
maintain  this  action,  and,  recognizing  the  applicability 
generally  of  the  same  statute  of  limitations  to  the  right 
of  administrators  to  maintain  such  actions,  it  is  insist- 
ed by  tlie  plaintiff  that  the  administrator's  cause  of  ac- 
tion accrued,  not  when  the  injury  occurred,  but  at  the 
time  the  intestate's  death  occurred,  or  at  the  time  let- 
ters of  administration  were  grante<l ;  therefore  that  the 
statute  did  not  begin  to  run,  in  this  case,  until  the  letters 
of  administration  were  granted  (Code  1890,  §  2815). 
and,  in  this  view,  that,  plaintiff's  action  having  been  com- 
menced while  the  statute  was  current,  the  (k^fendant's 
plea  was  not  sustained.  So  the  question  for  our  determi- 
nation is:  When  did  the  plaintiff's  cause  of  action  ac- 
crue?   When  did  the  statute  l)egin  to  run? 

The  object  of  the  statute  (section  1751,  Code  1896), 
as  we  understand  it,  was  to  continue  the  cause  of  action 
which  the  person  injured  had — and  wliich  he  had  not 
enforced,  but  might  have  enforced  had  not  death  inter- 
vened— for  the  benefit  of  the  legal  distributees  of  his  es- 
tate; and  to  enable  the  distributees  to  obtain  their  dama- 
ges, resulting  from  the  same  primary  cause,  and  not  to 
create  an  entirely  new  and  additional  right  of  action, 
although  the  mode  of  estimating  the  damages  might  be 
entirely  different  from  that  employed  had  the  action 
been  brought  by  the  employe.     "In  the  View  we  take  of 
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the  statute,  the  right  to  be  enforced  is  not  an  original 
one,  springing  into  existence  from  the  death  of  the  in- 
testate, but  is  one  having  a  previous  existence,  with  the 
incident  of  survivorship,  derived  from  the  statute  itself." 
The  insistence  of  the  appellant  is  contrary  to  this  view, 
and  is  founded  on  the  idea  that  the  cause  of  suit  by  the 
administrator  is  the  death  of  his  intestate,  and  not  the 
negligence  of  the  defendant  in  causing  the  injury  which 
finally  resulted  in  the  death  of  the  intestate.  This  theory 
would  manifestly  lead  to  anomalous,  if  not  incongruous, 
consequences.  The  injured  person  might  live  quite  a 
number  of  years,  and  his  right  of  action  would  be  barred 
during  his  lifetime;  and  yet,  after  his  death,  should  his 
administrator  bring  suit  (as  wa?  here  actually  done), 
he  could  recover,  provided  actionable  negligence  be 
shown,  and  proof  be  made  that  the  death  resulted  from 
the  iniury.  We  think  the  very  language  of  the  statute 
repels  the  theory  of  the  plaintiff :  "If  such  injury  results 
in  the  death  of  the  servant  or  employe,  his  personal  rep- 
resentative is  entitled  to  maintain  an  action  therefor." 
Thus  is  ^eems  clear  that  no  new  cau-e  of  action  is  con- 
templated, but  that  the  statute  simply  devolves  upon 
the  personal  representative  the  right  to  prosecute  the 
same  cause  of  action  the  servant  or  intestate  had.  It 
may  be  true  that  the  action  is,  in  a  sense,  a  new  one,  in 
interest  of  the  distributee?  of  the  estate  of  the  intestate. 
It  is  the  creature  of  the  statute.  At  the  common  law  no 
such  action  could  be  maintained  (actio  personalis  mori- 
tur  cum  persona) ,  and  in  that  respect  it  is  new.  It  origi- 
nated for  the  benefit  of  the  distributees  of  the  intestate, 
at  his  death,  and  is  for  damages  that  for  him  did  not 
exist. 

"But  the  measure  of  the  admini  trator's  ri<jht  to  have 
the  employer  declared  respon«?ible  toward  him  is  to  be 
ascertained    by    the    rights   the   deceased    himself  had 
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against  the  employer."  And  it  seems  to  us  the  correct 
construction  of  the  statute  to  say  that  there  i«  attached 
to  the  administrator's  right  of  action  the  implied  statu- 
tory condition  that,  at  the  time  of  the  employe's  death, 
he  had  a  right  of  action  that  could  be  enforced.  If  his 
right  was  then  gone,  or  if  his  right  was  then  barred,  the 
administrator  has  no  claim.  "The  statute  extends  the 
remedy  to  the  administrator,  but  does  not  revive  the  de- 
fendant's liability  if  it  had  been  extinguished.  It  sim- 
ply gives  him  the  right  to  avail  himself  of  the  right  to 
the  action  the  deceased  had  at  his  death,"  and  it  is  given 
for  the  same  wrongful  act  or  neglect.  That  is  the  essen- 
tial foundation  of  the  action  in  either  case.  The  wrong 
to  be  redressed  is  the  same  in  both  cases.  The  foregoing 
views  are  fully  supported  by  the  reasoning  of  the  Su- 
preme CJourt  of  Canada,  in  the  case  of  Canadiafi  Pacific 
R.  Go.  V.  Robinson^  51  Am.  &  Eng.  R.  R.  Cas.  49;  but 
it  is  said  by  counsel  for  the  appellant  that  the  decision 
of  the  Supreme  Court  was  reversed,  on  appeal  to  the 
House  of  Lords  (L.  B.  [1892]  481).  It  is  true  the  judg- 
ment of  the  Supreme  Court  was  reversed  as  stated,  but 
a  critical  examination  of  the  opinion  of  Lord  Watson 
will  show  that  the  reversal  depended  upon  the  failure 
of  the  Supreme  Court  to  regard  the  peculiar  features  of 
the  statute  then  under  consideration ;  and,  as  applied  to 
our  statute,  the  reasoning  employed  in  the  opinion  of  the 
judges  of  the  Supreme  Court  is  entirely  appropriate. 
The  Canadian  statute  was  in  this  language:  "In  all 
cases  where  the  person  injured  by  the  commission  of  an 
offense  or  a  quasi  offense  dies  in  consequence,  without 
having  obtained  indemnity  or  satisfaction,  his  consort 
and  his  ascendant  and  descendant  relations  have  a  right 
but  only  within  a  year  after  his  death,  to  recover  from 
the  person  who  committed  the  offense  or  quasi  oflfenSe, 
or  his  representative,  all  damages  occasioned  by  such 
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death."  The  deceased  lived  more  than  a  year  after  the 
injury  was  inflicted  that  caused  his  death,  and  the  ac- 
tion was  (*ommenceil  within  a  year  from  his  death. 

Another  statute  of  (^anada  (section  2262  [2]  of  the 
Code)  provided  that  actions  *'for  bodily  injuries"  were 
prescribed  by  one  year,  saving  the  special  provisions 
contained  in  section  1056,  and  cases  regulated  by  special 
laws.  It  was  held  by  the  House  of  Lords:  That  the 
conditions  affecting  the  right  of  action  competent  to  the 
deceased,  being  prescril>ed  or  specified  in  the  statute, 
were  so  delineiite<l  "for  the  i)urpose  of  making  it  clear 
that  no  conditions  affei*ting  the  personal  claim  of  thr 
de<*easeil,  other  than  those  spe<*ifie<l,  are  to  stand  in  the 
way  of  the  statutory  right  conferred  upon  his  widow 
and  relatives;''  that  notwithstanding  the  deceased-s 
right  ()f  a<*tion  was  barre<l  at  the  time  of  his  death,  yet 
the  statute  providwl  caie  y(»ar  from  the  death  as  tho 
time  within  which  the  widow  might  bring  suit;  and  that 
therefore  to  hold  that,  l)ecau8e  the  deceased's  right  of 
action  was  barrnl  at  his  death,  the  widow's  right  of  ar- 
tion  was  cut  off,  w<mld  be  to  add  to  the  language  of  th«' 
statute  words  not  to  be  fcmnd  there,  such  as  "and  with<Hit 
his  claim  having  been  otherwise  extinguished,"  or,  in 
other  words,  would  involve  the  insertion  of  a  new  con- 
dition which  the  Legislature  had  excluded.  So  the  d<*- 
cisioii  of  the  Houst*  of  Lords  is  based  (as  must  he  all 
decisions  construing  statutes )  upon  the  particular  stat- 
ute then  submittiHl  for  construction. 

In  Fowlkes  i\  A.  d  />.  Ry,  fV>.,  5  Baxt.  (Tenn.)  {ys^^ 
we  have  a  case  almost  on  all  fours  with  the  one  in  judg- 
ment. A  statute  of  Tennessee  provided  that :  **The  right 
of  action  w  hich  a  person  who  dies  from  injuries  rweive^l 
from  another,  or  where  death  is  cause<l  by  the  wrong- 
ful act  or  omission  of  another,  would  have  had  against 
a  wrongdoer,  in  cas<»  cUmth  liad  not  ensued,  would  nor 
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abate  or  be  extinguished  by  his  death,  but  was  to  pass 
to  his  personal  representative  for  the  benefit  of  his  wid- 
ow and  next  of  kin."  There  was  no  statute  of  limitation 
expressly  applicable  to  that  class  of  cases,  but  by  another 
section  it  was  provided  that  actions  for  personal  inju- 
ries should  be  commenced  within  one  year  after  the  causi* 
of  action  acrued.  The  court  held  that,  under  this  last 
section,  the  cause  of  survivors'  action  accrued  when  tho 
injury  was  received,  or  at  the  time  of  the  wrongful  ad 
or  omission,  and  that  consequently,  as  to  their  action, 
the  statutory  limitation  of  one  year  began  to  run  from 
that  time,  as  it  would  have  begun  to  run,  for  the  dece- 
dent's action  itself,  had  he  survived  his  injuries.  Thus 
it  is  substantially  held  that  the  survivors'  action  was 
brought  for  the  same  cause  that  the  injured  party  would 
have  prcK*eeded  upon  had  he,  himself,  been  the  plaintiff; 
that  it  is  not  the  death  of  the  injured  party  that  is  tht* 
cause  of  the  survivors'  action. — Read  v.  Great  Eastern 
R.  Co.,  9  B.  &  S.  714 ;  Haigh  r.  Royal  Mail  Steam  Packet 
Co.,  52  L.  J.  Q.  B.  640;  Dibble  r.  New  York,  etc.,  Co.. 
25  Barb.  (N.  Y.)  183;  Littletrood  r.  Mayor,  etc.,  89  N. 
Y.  24,  42  Am.  Kep.  271. 

From  the  foregoing  considerations,  it  remains  to  us 
only  to  announce  our  conclusion :  That  the  statute  of 
limitations  of  one  year  commenced  to  run  from  the  time 
the  intestate  received  the  injury;  and,  therefore,  on  the 
undisputed  evidence,  the  affirmative  charge  was  properly 
given  for  the  defendant. 

Affirmed. 

Tyson,  C.  J.,  and  Haralson  and  Simpson,  J  J.,  con- 
cur. 
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Southern  Ry*  Co.  v.  Melton. 

Damages  hy  Passenger  for  Being  Set  Down  at  Wrong 

Station, 

(Decided  Dec.  17,  1908.    47  South.  1008.) 

1.  Carriers  of  Passengers;  Damages;  Complaint.— A  complaint  al 
leglng  that  complainant  went  to  the  ticket  office  of  the  defendant 
company  at  a  point  on  its  line,  purchased  a  ticket  from  defendant's 
ticket  agent  for  her  ti'ansportation  to  a  named  place  on  defendant's 
line,  paying  therefor  a  sum  certain  and  boarded  defendant's  passen- 
ger train,  and  that  on  reaching  a  station  some  fourteen  miles  distant 
from  her  point  of  destination  the  conductor  in  charge  of  the  train 
called  to  her  and  told  her  that  that  was  her  station,  and  that  was 
where  she  wanted  to  get  off,  and  believing  what  the  condutcor  said, 
she  got  off  at  said  station,  sufficiently  shows  the  relation  of  pas- 
senger and  carrier,  the  duty  violated  and  states  a  substantial  cause 
of  action. 

2.  Same;  fssucs;  Proof  and  Variance. — An  allegation  In  a  com- 
plaint that  plaintiff  was  **put  off  the  train"  at  a  point  other  than 
iier  destination,  when  read  in  connection  with  the  other  allegations 
that  the  conductor  told  her  that  It  was  her  station,  and  in  reliance 
thereon,  she  got  off,  means  no  more  than  she  got  off  in  response  to 
the  conductor's  invitation ;  and  where  the  proof  showed  that  she  got 
off  at  the  conductor's  invitation,  there  was  no  material  variance 
between  the  allegation  and  the  proof. 

3.  Appeal  and  Error;  Presumptions ;  Record. — ^Although  the  record 
'shows  that  three  pleas  were  filed  and  that  a  demurrer  was  Inter- 
posed to  the  3rd  plea,  but  fails  to  show  what  action  is  taken  on  the 
demurrer,  and  the  judgment  entry  recites  that  issue  was  joined  on 
the  plea,  it  will  be  presumed  that  the  demurrer  was  abandoned  and 
that  issue  was  joined  on  the  3rd  plea. 

4.  Judgment;  Conformity  to  Issues;  Immaterial  Plea. — Where  is- 
sue is  taken  on  an  immaterial  plea  and  the  plea  is  sustained  by  the 
evidence,  the  defendant  is  entitled  to  judgment. 

Appeal  from  Jackson  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralron. 

Action  by  Sallie  Melton  against  the  Southern  Rail- 
way Company  for  damages  for  being  set  down  at  a  sta- 
tion other  than  her  destination.  Judgment  for  plaintifiF, 
and  defendant  appeals.    Reversed  and  remanded. 

The  complaint  was  in  the  follow-ing  language:  "(1) 
Plaintiff,  Sallie  Melton,  claims  of  defendant,  the  South- 
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ern  Railway  Company,  a  corporation,  the  sum  of  |500 
as  damages,  for  this:  That  on  or  about  the  7th  day  of 
May  1906,  plaintiff  went  to  the  tkket  office  of  the  South- 
ern Railway  Company  at  Athens,  Tenn.,  and  purchased 
a  ticket  from  defendant's  ticket  agent  there,  a  ticket  for 
her  transportation  to  Scottsboro,  Ala,,  paying  therefor 
the  sum  of  f3.35.  That  she  boarded  a  passenger  train 
of  defendant  at  said  place,  and  came  on  the  same  train 
on  defendant's  road  to  Flackler  Station,  Ala.,  eoni<5  14 
miles  from  Scottsboro,  Ala.  That  on  reaching  Fldclder 
Station  the  conductor  in  x^harge  of  said  train  of  defend- 
ant called  to  her  and  told  her  that  that  was  wbe^^o  shi^ 
wanted  to  get  off,  and  that  it  was  her  station.  Believing 
that  it  was  her  station,  she  got  off  in  response  to  what 
the  conductor  said.  That  after  alighting,  and  after  the 
train  had  gone,  she  found  it  was  not  her  station.  t!That 
she  was  a  stranger  at  said  station  of  Flackler,  and  was 
alone  and  not  very  well,  and  became  very  much  freight- 
ened  and  suffered  great  distress  of  mind  on  account  of 
being  put  off  the  train  at  a  place  which  was  not  h*  desti- 
nation. That  it  was  reasonably  necessary  for  hers  to  go 
cit  once  to  Scottsboro,  and  at  great  expense  she  protureil 
a  conveyance  to  get  to  Scottsboro.  An^*  plaintiff  avers 
that  she  was  very  weak  and  feeble  from  a* long  spell  of 
sickness,  from  which  she  was  just  recovering  when  she 
started  to  Scottsboro  from  Athens,  Tenn. ;  that  she  was 
very  feeble  and  weak  from  such  illness  when  the.conduct- 
or  caused  her  to  aight  from  the  train  at  Flackler;  that 
from  exposure  ami  the  long  ride  from  Flackle;r  to  Scotts- 
boro by  private  conveyance,  which  was  reasonably^  necef«- 
sary  for  her  to  undertake,  her  illness  was  aggravated, 
and  she  suffered  from  weariness  and  pain  in  making  said 
trip.  And  plaintiff  further  av^s  that  after  the  train 
left  Chattanooga  for  Schottsboro  on  which  she  was  trav- 
eling, and  before  she  reached  said  Flackler  Station,  said 
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conductor  of  the  train  took  up  her  ticket,  all  to  her  dam- 
age/' etc.  (2)  Same  as  1,  except  that  it  i8  alleged  that 
plaintiff  went  to  the  ticket  agent  of  defendant  at  Athens, 
Tenn.,  and  called  for  a  ticket  to  Scott8lK>ro,  Ala.,  and 
paid  the  said  agent  the  sum  of  |3.35,  the  amount  he  star 
cd  was  the  price  of  said  ticket  for  her  transportation  to 
Scottsboro.  '^(3)  Plaintiff  claims  of  defendant  the  sum 
of  |500  as  damages,  for  that  plaintiff  was  a  passenger 
on  the  passenger  train  of  defendant  on  the  Tth  day  of 
May,190H,  running  from  Cliatnooga,  Tenn. ;  that  Ler  dcs- 
tination  as  such  passenger  was  8cottsbor(»,  Ala. ;  that  a^ 
such  passenger  she  bought  her  ticket  for  her  transporta- 
tion from  Athens,  Tenn.,  t4)  Scottsboro,  Ala. ;  that  after 
leaving  Chatnooga,  Tenn.,  she  was  caused  to  get  off  tlv' 
train  at  a  station  called  Flackler ;  that  she  left  the  train 
at  Flackler  by  invitation  of  the  conductor,  who  picked 
up  her  grip  and  carriiMi  it  out  for  her;  that  she  then  got 
off  the  train  at  Flackler,  iH'lieving  it  was  Scottsboro, 
Ala;  that  she  did  not  know  better  until  after  said  train 
had  left.''  Then  follow  the  other  allegations  contained 
in  counts  1  and  2  as  to  her  condition  and  what  was  nei^es- 
sapy  for  her  to  do  in  order  to  reach  Scottsboro. 

The  following  demurrers  were  file<l  to  each  count  of 
the  complaint  serarately:  (2)  No  cause  of  action  is 
stated  therein.  (2)  No  breach  of  contract  is  therein 
alleged,  nor  is  it  alleged  that  the  said  conductor  was  guil- 
ty of  negligence.  (3)  It  appears  therefrom  that  plain- 
tiff got  off  said  train  voluntarily  at  Flackler.  (4)  It 
does  not  appear  therefrom  that  plaintiff  was  forced  or 
(ompelled  to  get  off  said  train  at  Flackler.  (5)  It  is 
inconsistent,  in  this :  In  one  part  it  is  alleged  that  plain- 
tiff was  put  off  -said  train,  and  in  another  part  it  is 
alleged  that  she  got  off  in  respcmse  to  a  statement  of  the 
conductor  that  that  was  her  station.  (6)  It  appears 
therefrom  that  plaintiff  was  guilty  of  proximate  contrb- 
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utory  negligence  in  getting  oflf  said  train  under  the  eir- 
iumstances  detailed  therein.  (7)  It  does  not  appear 
therefrom  that  the  conductor  knew  where  plaintiff  was 
expected  to  get  oflf,  nor  does  it  appear  that  plaintifiF  told 
him  her  destination,  or  that  she  wanted  to  go  to  Scotts- 
boro/*  The  following  additional  grounds  were  interpos- 
ed to  count  3:  "(A)  Because  it  alleges  that  plaintiff 
got  off  said  train  by  invitation  of  the  conductor,  and  does 
not  state  the  facts  constituting  such  alleged  invitation 
(B)  Because  it  state  a  mere  conclusion  of  the  pleader, 
and  not  the  facts  or  circumstances  from  which  said  con- 
clusion is  drawn."  The  third  plea  filed  by  defendant  was 
in  the  following  language:  "Plaintiff  proximately  con- 
tributed to  the  damage  complained  of  by  her  own  neg- 
ligent conduct,  in  this :  She  got  off  said  train  at  Flack- 
ler,  in  the  daytime  and  voluntarily,  although  she  had 
been  to  Scottsboro  before,  going  there  from  Athens, 
Tenn.  She  had  been  at  ScottslK)ro  several  years  prior 
to  said  time,  and  knew  that  the  depot  there  was  cm  the 
left-hand  side  of  the  railroad  to  one  going  west ;  that  is 
on  the  south  side  of  the  track.  She  got  off  the  train  on 
the  occasion  of  which  she  complains  on  the  right-hand 
side  of  the  train,  without  looking  to  see  whether  that 
was  Scottsboro  or  not.'- 

Humes  &  Speake^  for  appellant.  Several  counts  of 
the  complaint  were  subject  to  the  demurrers  interposed. 
—McOhee^  et  ah  v.  Ref/nolds,  117  Ala.  413;  JV.  R.  Ry.  Co. 
i>.  Liddicoaty  99  Ala.  545;  Harold  v.  Jones,  98  Ala.  ^8; 
L.  d  N.  V.  Damcey,  97  Ala.  339;  L.  d  N,  i\  Johnson,  79 
Ala.  436.  Plaintiff  could  not  recover  such  damages  as 
she  could  have  avoided  by  the  use  of  reasonable  care,  and 
hence,  the  special  charge  given  at  the  plaintiff's  request, 
was  error.— L.  d  N.  v.  Sullivan  T.  Co.,  138  Ala.  397; 
/>.  d  N.  v.  Nines,  121  Ala.  234;  13  Cyc.  76;  1  Sedgwick 
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on  Damages,  §§  201,  204  and  214;  Watson  on  Damages, 
pp.  236  and  245.  The  defendant  was  entitled  to  the  gen- 
eral affirmative  charge  because  the  count  stated  no  cause 
of  action. — { Southern  Ry,  Co,  v.  Bunt,  131  Ala.  591) 
and  because  the  3rd  plea  was  fully  proven. — McOhee  v, 
Reynolds,  supra.  There  was  no  evidence  that  the  plain- 
tiff was  put  off  the  car,  and  hence,  the  general  charge 
to  the  Ist  and  2nd  counts  should  have  been  given. — 
Bit'  R.  &  E.  Go.  V.  Brov>n,  132  Ala.  431;  F.  A.  &B.  Ry. 
Co.  V.  Maddox,  100  Ala.  618;  Jj.  &  N.  v.  Dancey,  supra; 
Prior  V,  L.  &  N.,  90  Ala.  32.  Plaintiff  could  recover  no 
damages  by  reason  of  any  injury  to  her  on  account  of 
her  trip  from  Scottsboro  to  her  home,  as  she  would  have 
been  under  the  necessity  of  taking  that  trip,  if  she  had 
been  carried  to  the  station  called  for  by  her  ticket. — 
Blaekhm^  v.  A.  G^.  S.  R.  R.  Co,,  143  Ala.  346. 

B11.BR0  &  Moody,  for  appellee.  The  court  did  not  err 
in  reference  to  the  evidence. — E,  T.  Y.  &  G.  R.  R.  Go.  v. 
Lockhart.  79  Ala,  315;  L.  d  N,  v.  Dancey,  97  Ala.  338. 
Fright,  sickness  and  suffering  are  each  facts  resulting 
from  other  facts,  and  a  witness  may  testify  to  the  same 
without  giving  in  detail  the  elements  composing  such 
condition. — Echols  t\  Bates,  26  Ala.;  Bir.  Ry.  Go.  v. 
Hale,  90  Ala.  8.  Counsel  discuss  other  assignments  of 
error,  but  without  citation  of  authority. 

DOWDELL,,  J. — The  complaint,  after  amendment 
was  not  open  to  the  grounds  of  demurrer  stated.  In 
each  of  the  counts  the  relationship  of  passenger  and  car- 
rier  was  shown,  as  also  the  duty  for  the  allege<l  violation 
of  which  the  suit  was  brought.  A  substantial  cause  of 
action  was  stated. 

The  words  "put  off  the  train,"  where  they  are  used  in 
the  complaint  and  the  connection  in  which  they  are  used. 
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were  not  intended  to  convey  the  idea  of  any  forcible  ejec- 
tion.  It  is  plain  from  the  reading  of  the  complaint  that 
the  oppression  in  the  connection  employed  implies  noth- 
ing more  than  that  the  plaintiff  got  oflE  the  train  in  re- 
sponse to  the  invitation  of  the  conductor  and  the  state- 
ment by  him  that  it  was  her  station.  The  insistence, 
therefore,  that  there  was  a  material  variance  in  this  re- 
spect betweea  the  allegation  and  the  proof,  i«  without 
merit. 

The  defendant  filed  three  pleas;  the  first  two  being 
the  general  issue,  and  the  third  a  special  plea.  A  demur- 
rer was  interposed  to  the  3rd  plea,  but  the  record  does 
not  show  that  any  action  was  taken  by  the  court  on  the 
demurrer.  The  judgment  entry  recites  that  "issues  was 
joined  on  the  pleadings.-'  From  this  it  will  be  presumed 
on  appeal  that  the  demurrer  was  abandoned  and  that 
issue  was  joined  on  the  third  plea.  The  evidence  without 
dispute  supported  this  plea,  and  on  the  undisputed  evi- 
dence the  defendant  was  entitled  to  the  general  charge 
as  requested  in  writing.  The  rule  is  too  well  settled  to 
call  for  citation  of  authorities  that  when  issue  is  taken 
on  an  iinmaterial  plea,  and  the  plea  is  proven,  the  defend- 
ant is  entitled  to  judgment  in  his  favor. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Anderson  and  MoOlkllan^  JJ.,'  con- 
cur. 


Digiti 


ized  by  Google 


410  SUPREME  COURT  l^ot 

(Birmiughaiii  Railway,  Light  k  Power  Co.  v.  McGlnty.] 


Birmingrham  Railway,  Llgrht  &  Power 
€o.  V.  McGinty. 

Action  for  Damages  for  Injury  to  Passenger. 
(Decided  Jan.  14,  1909.    48  Soutli.  491.) 

1.  CarHers:  Passengers;  Injury  to;  Pleading;  Variatice;  "A*." — 
'l''he  word  at,  as  used  In  the  pleadings  here,  means  "near  to;*'  and 
an  allegation  that  the  passenger  was  injured  at  C,  a  shed  station. 
Is  supported  by  proof  that  the  Injury  occurred  about  two  car  lengths 
from  C. 

2.  Same;  Alighting  Passengers;  Camplaint;  Sufficiency . — A  count 
alleging  that  while  plaintiff,  a  passenger,  was  alighting  at  his  desti- 
nation, the  car  started  or  jerked,  or  the  speed  thereof  was  suddenly 
increased^  proximately  causing  him  to  fall,  resulting  in  certain  in- 
juries ;  and  another  count  alleging  that  he  was  thrown  or  caused  to 
fall  through  and  as  a  proximate  consequence  of  defendant*s  negli- 
gence in  and  about  carrying  him  as  Its  passenger,  are  neither  of  them 
demurrable  as  vague,  indefinite  and  uncertain,  or  as  not  showing  a 
duty  or  a  violation  of  a  duty  owed  to  the  plaintiff. 

3.  Same;  Setting  Down  Passengers:  Duty, — It  is  the  duty  of  a 
(*arrier  to  hold  a  car  at  the  stopping  place  long  enough  for  the  pas- 
H^igers  to  alight,  and  not  to  start  it  while  passangers  are  alighting; 
but  if  the  car  or  train  had  been  held  a  sufficient  length  of  time  to 
allow  passengers  to  alight,  and  those  in  charge  of  the  train  or  car 
did  not  know  that  a  passenger  was  alighting  at  the  time  the  car  or 
train  was  started,  this  would  be  a  defense  to  ah  action  for  injuries 
received  while  alighting. 

4.  Same:  Juiy  Question. — Under  the  evidence  in  this  case  it  was 
a  question  to  be  determined  by  the  jury  whether  the  conductor  saw 
the  passenger  about  to  alight  and  might  have  prevented  it,  or  pre- 
vented the  starting  of  the  car  while  he  was  in  the  act  of  alighting. 

Appeal  from  Jefferson  Circuit  CJourt. 

Heard  before  Hon.  A.  O.  Lanb. 

Action  for  damages  by  Andrew  J.  McGinty  against 
the  Birmingham  Railway,  Light  &  Power  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  complaint  was  in  the  following  language :  "Plain- 
tiff claims  of  the  defendant  |5,000,  as  damages,  for  that 
heretofore,  to  wit,  on  the  5th  day  of  March,  1907,  de- 
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fendant  wa«  a  common  carrier  of  passengers  by  means 
of  a  car  operated  by  ele<*tricity  upon  a  railway  from  Bir- 
mingham to  and  by  Cleveland  in  Jefferson  county,  Ala» ; 
that  on  said  day,  while  plaintiff  was  defendant's  passen- 
ger on  said  car,  having  paid  his  fare  to  the  defendant  to 
Ik*  carried  to  said  Cleveland,  and  while  plaintiff  was  en- 
gaged in  or  about  alighting  from  said  car  at  said  Cleve- 
land, the  said  car  started  or  jerked,  or  the  speed  thereof 
was  suddenly  increased,  and  as  a  proximate  consequence 
thereof  plaintiff  was  thrown  or  caused  to  fall  ( here  foK 
lows  a  catalogue  of  the  injuries  and  special  damages 
claimed),  and  plaintiff  alleged  that  he  was  thrown  or 
caused  to  fall  as  aforesaid  by  reason,  and  as  a  proximate 
consequence  of  the  negligence  of  defendant  in  and  about 
(!arrying  plaintiff  as  its  passenger  as  aforesaid,  and  suf- 
fered said  injuries  and  damages  as  aforesaid.'*  The  sch*- 
ond  count  is  in  wanton  or  intentional  negligence.  De- 
murrers were  filed  as  follows :  "The  averments  of  said 
count  are  vague,  uncertain,  and  indefinite.  It  does  not 
appear  with  sufficient  certainty  what  duty  the  defendant 
owned  to  the  plaintiff.  It  does  not  appear  therefrom 
with  8uffi(*ient  certainty  wherein  or  how  the  defendant 
violated  any  duty  it  owned  to  the  plaintiff.  It  is  not 
averred  that  the  car  was  negligently  started  or  jerked. 
The  facts  relied  on  do  not  show  negligence,  except  by 
way  of  conclusion."  The  following  charge  was  refused 
to  defendant:  "(3)  I  charge  the  jury  that  the  con- 
ductor was  not  guilty  of  negligence." 

TiIjLMAN,  CiBubb^  Bradley  &  Mobuow,  for  appellant. 
The  averment  that  the  plaintiff  was  injured  while  at- 
tempting to  alight  at  Cleveland  is  material  and  is  not 
supported  by  the  proof  of  an  injury  occuring  in  an  at- 
tempt to  alight  before  he  reached  Cleveland. — .V.  Bir.  ^f, 
Ry.  Co.  r.  Calderwood,  89  Ala.  247;  B.  R.  L.  d  P.  Co.  v. 
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Browfi,  44  South.  572.  There  is  no  evidence  that  the 
conductor  or  motorman  knew  or  had  any  reason  to 
known  that  plaintiff  was  in  the  act  of  alighting. — Mobile 
L.  d  P.  Co.  V.  Bell,  45  South.  56  On  these  authorities, 
the  court  erre<l  in  refusing  to  give  the  instructions  re- 
quested. 

Feank  8.  Whitk  &  )?Joxs.  for  api)ellcM».  No  question 
of  variance  wa-s  rais(Hl  in  the  court  below,  and  if  defend- 
ant was  mislead  or  surpriscnl,  the  objection  should  have* 
been  in  the  triaJ  court. — liir  R,  L.  d  P.  Co,  i\  Moore. 
148  Ala.  115;  70  L.  K.  A.  999;  40  L.  li.  A.  78.  A  vari 
ance  as  to  place  is  not  fatal  if  the  opiK)site  party  has 
obtained  from  the  averments  information  as  to  the  real 
locality. — Southeni  Kail  wo  i/  Co  v.  Lollar,  135  Ala.  375; 
We.^tem  Ry.  />.  Sistruith,  85  Ala.  352;  22  Ency  P.  &  P. 
577;  Boyce  i\  Cali,,  9  Am.  Neg.  Oases,  66.  The  1st  count 
was  not  subject  to  the  d(Mnurrers  interposed. — Postal 
Tel  Co,  r.  Joyies,  133  Ala.  225;  Sweet  v,  Bir,  E,  Co.,  136 
Ala,  166;  Arms^rwi (7 1'.  Montgomery  St.  Ry.  Co.,  123  Ala. 
224;  Bir.  /?.  L.  d  P,  Co.  v.  Moore,  148  Ala.  115;  Ensley 
Ry.  Co.  V.  Chetotiinff,  93  Ala.  26,  The  court  did  not  err 
in  its  general  charge. — Decatur,  etc.  Co.  r.  Mehaffey. 
138  Ala.  244;  132  Ala.  32;  128  Ala.  242;  Smith  v,  O.  P. 
Ry.  Co.,  88  Ala.  540;  Bridges  v.  Ry.  Co.,  6  Q.  B.  L.  R. 
377;  Cent.  Ry.  Co.  v.  VanHorn,  38  N.  J.  L.  133.  Plain- 
tiff is  not  guilty  of  contributory  n^ligence. — Smith  v. 
R.  R.  Co.,  88  Ala.  538;  92  Ala.  237;  134  III.  36;  144  111. 
261 ;  71  N.  Y.  489 ;  6  Am.  Neg.  Cases,  308.  On  these  same 
authorities  under  the  facts  in  this  case  plaintiff  had  a 
right  to  presume  that  the  car  stopped  at  the  place  for 
alighting. — Hutchinson  on  Carriei*s,  sees.  519,  615,  616; 
Matthews  v,  K.  C.  &  M.  R.  R.  Co.,  142  Ala.  298;  Sijoeet  v. 
Bir.  R.  &  E.  Co.  supra.  The  court  properly  refused  the 
charge  requested  by  defendant. — Postal  Tel.  Co.  v.  Jones. 
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133  Ala.  228;  L.  d  N.  v\  Y&rk,  128  Ala.  307;  Bir.  R.  L,  d 
P.  Go.  i\  MuUin,  138  Ala.  614. 

SIMPSON,  J. — This  action  is  for  damages  claimed  to 
have  been  sustained  by  the  plaintiff  in  the  act  of  alight- 
ing from  a  car  of  the  defendant.  The  first  count  of  the 
complaint  alleges  that  plaintiff  was  a  passenger  on  the 
cap  of  the  defendant,  from  Birmingham  to  (Cleveland, 
and  that  while  plaintiff  was  alighting  "at  said  Cleve- 
land," the  car  "started  or  jerked,"  etc.,  and  plaintiff 
was  thrown,  etc.  There  is  no  proof  that  there  is  any 
city  or  town  by  the  name  of  Cleveland,  but  it  is  spoken 
of  as  a  "station,"  "a  little  shed  on  the  left-hand  side," 
and  it  seems  to  be  not  far  from  Tate  station.  According 
to  the  evidence,  including  the  plaintiff's  own  testimony, 
the  accident  did  not  occur  at  Cleveland,  but,  on  the  con- 
trary, a  car  which  was  in  front  of  plaintiff's  car  stopped 
at  Cleveland,  and  plaintiff's  car  was  stopped  about  two 
car  lengths  distant  from  Cleveland  station,  and  merely 
moved  forward  to  reach  that  station  when  the  other  car 
moved  on,  and  it  seems  that  the  plaintiff  was  in  the  act 
of  stepping  off  when  it  moved.  The  word  "at"  is  taken  in 
the  sense  of  at  or  near,  in  this  complaint,  and  this  did  not 
constitute  a  variance.  Under  the  decisions  of  this  court 
the  first  count  of  the  complaint  is  not  subject  to  the  de- 
murrer interposed;  the  allegation  of  the  duty  and  the 
general  allegation  of  negligence  being  suflicient. 

If,  as  alleged,  the  plaintiff  was  a  passenger  to  Cleve- 
land, and  the  car  had  reached  that  place  and  stopped, 
it  was  the  duty  of  the  defendant  to  wait  a  suflScient  time 
to  allow  passengers  to  alight,  and  not  to  start  the  car 
.  while  a  passenger  was  in  the  act  of  alighting.  Fnder 
the  allegations  of  this  count,  if  the  car  had  stoppeil  a 
suflicient  length  of  time  to  allow  the  passenger  to  alight, 
and  those  in  charge  of  the  car  had  no  knowledge  of  the 
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fact  that  he  was  alighting,  these  are  matters  of  defeii>e 
which  might  have  been  set  up. — Postal  Tel.  Cable  Co, 
i\  Jofies.  133  Ala.  217,  225,  22fi,  32  South.  500;  Arm- 
strong's Adm'r  r.  Montgomery  Ht.  Kg.,  123  Ala.  233, 
244,  26  South.  346;  Stocet  r.  Birmingham,  etc.  Co.,  136 
Ala.  166,  169,  33  South.  886;  2  Hutchinson  on  Carriers 
(3d  Ed.)  §  1118,  p.  1308;  Birmingham,  etc.,  Co.  r.  Moorr. 
148  Ala.  115,  42  South.  1024. 

That  part  of  the  oral  charge  c»xcept(Hl  to,  although  it 
(lid  not  clearly  expn^ss  the  idea  intended  to  be  conveye<U 
was  cured  by  other  jiarts  of  the  oral  charge. 

There  was  no  error  in  the  refusal  of  the  court  to  give 
charge  numbered  3,  requested  by  the  defendant.  The 
evidence  shows  that  the  conductor  \>'as  present,  near 
the  plaintiff,  when  he  lighted,  and  it  was  for  the  jury  t<» 
say  whether  he  saw  that  the  plaintiff  was  about  to 
alight,  and  might  have  prevented  it,  or  prevented  the 
starting  of  the  car  while  he  was  alighting. 

The  judgment  of  the  c(mrt  is  affirnuMl. 

Hakaix)N.  Dowdkll,  and  Dknson,  JJ.,  concur. 


North  Alabama  Traction  Go.  v. 
Daniel. 

Damagva  for  Injurg  to  Passenger. 

«lH*<icUMl  .luno  IS.   \{)i^.     UelM'Jiriiij:  denied  l)e<\  24,  1908. 
4S  Scnitli.   50.) 

1.  I*lr(n!in(j:  eoinpluiiit :  VvrUiiutu:  Separate  (Uiuse  of  Action. — 
The  euinplalnt  In  tbiH  earn*  doen  not  state  separate  cause  of  action, 
the  fact8  wt  out  being  merely  by  way  of  aggravatiou,  connected  with 
the  failure  to  deliver  plaintiff  at  his  destination;  nor  is  the  complaint 
demurrable  for  being  uncertain  an  to  what  act  plaintiff  relied  on. 
or  as  to  whether  it  was  a  servant  of  defendant  by  whom  plaintiff 
%vas  tauteil.  etc*. 
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2.  Carriers;  Misconduct  Towards  Passengers. — ^Where  it  appeare<l 
that  plaintiflF  suffered  no  ill  effect  of  a  serious  or  permanent  charac- 
ter and  had  been  in  the  habit  of  taunting  the  motorman  on  former 
trips,  a  Judgment  for  $1 J50,  was  excessive,  on  account  of  the  com- 
pany's failure  to  permit  him  to  alight  at  his  destination,  and  for 
indignities  inflicted  by  the  motorman  and  conductor,  as  a  conse- 
quence of  which  he  had  to  walk  half  a  mile  and  was  made  nervous 
thereby,  and  insulted. 

3.  Appeal  and  Error;  Review;  Presumptions. — Although  the  record 
shows  that  the  term  was  organized  by  the  regular  judge,  in  the  ab- 
sence of  anything  to  show  the  contrary,  this  court  will  presume  that 
the  supernumerary  judge,  who  presided  at  the  trial  and  signed  the 
bill  of  exceptions,  lawfully  held  court  for  the  regular  judge. 

Appeal  from  Morgan  Circuit  Court. 

Heai'd  before  Hon.  A.  H.  Alston. 

Action  by  Clarence  E.  Daniel  a^inst  the  North  Ala- 
bama Traction  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed  and  remanded. 

The  complaint  was  in  the  following  language :  'Tlain- 
f  iff  claims  of  defendant  the  sum  of  $5,000  as  damages,  for 
that  the  defendant,  a  street  railway  company  operating 
electric  cars  in  Decatur  and  New  Decatur,  Ala.,  is  en- 
gaged in  carrying  passengers  for  hire.  It  is  a  rule  or 
regulation  of  defendant  to  stoj)  its  care  at  stn^t  cross- 
ings in  each  of  said  towns  for  the  purpose  of  allowing 
pa:>sengers  to  alight,  and  to  this  end  its  cars  are  eijuippefl 
with  buttons,  which,  when  presse<l,  ring  an  electric  bell, 
which  is  a  notification  to  the  conductor  in  charge  of 
the  car  that  a  passenger  desires  to  alight  at  the  next 
regular  stopping  i>lace.  On,  to  wit,  the  25th  day  of  July, 
1905,  plaintiff  boardiMl  a  car  belonging  to  defendant  on 
Bank  street,  in  Decatur,  Ala.,  and  paid  his  fare  for  the 
purpose  of  riding  to  his  home,  on  or  alnrnt  the  corner 
of  fourth  avenue  and  (Irant  street,  in  New  I)ei*atur,  Ala., 
and  proceedwl  thereon  until  he  reached  Second  avenue 
and  Grant  strtH^t,  in  New  Decatur,  Ala.,  at  which  point 
he  was  duly  transferre<l  to  his  car  on  a  connecting  line 
belonging  to  th(*  defendant,  which  line  extended  along 
(trant  street  by  plaintiff's  h«mie  to  Kast  Decatur,  a  mile 
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or  more  distant.  Said  car  was  in  charge  of  F.  M.  Sim- 
rell  as  conductor,  and  George  Shuckfull,  as  mortorman, 
servants  of  the  defendant.  As  the  car  on  which  plain- 
tiff was  riding  on  said  connecting  line  approached 
Fourth  avenue,  plaintiff  signaled  the  conductor  (by 
pressing  the  button  and  ringing  the  electric  bell)  to  stop 
the  car  at  Fourth  avenue,  and  no  heed  was  given  to  his 
signal.  In  the  same  manner  plaintiff  gave  another  sig- 
nal for  the  car  to  stop  just  as  he  reached  and  just  after 
he  passed  Fourth  avenue,  and  the  only  response  which 
said  signal  received  was  a  reply  from  the  motorman  on 
said  car,  to  wit:  *You  will  have  to  sleep  in  the  shed 
like  a  dog  to-night,  or  walk  back  home.'  The  said  car 
was  not  stopped  until  jit  reached  Summerville  road, 
about  half  a  mile  distant,  at  which  two  passengers  alight- 
and  it  then  proceeded  to  the  end  of  defendant's  line  in 
East  Decatur.  Plaintiff  remained  on  the  car  for  the 
purpose  of  going  to  his  home  on  its  return  trip.  Be- 
tween the  terminal  of  defendant's  car  line  in  East  Deca- 
tur and  plaintiff's  home  the  defendant  maintained  a  car 
shed  some  distance,  to  wit,  about  half  a  mile,  from  plain- 
tiff's home,  and  just  before  the  car  on  which  plaintiff 
was  riding  (on  its  return  trip)  reached  said  car  shed 
plaintiff  wa-s  informed  by  the  conductor  on  said  car  that 
he  (plaintiff)  would  have  to  walk  back  home  or  sleep  in 
the  barn,  and  when  said  car  reached  said  shed  or  barn 
the  motorman  began  to  back  it  into  the  shed,  and  plain- 
tiff alighted  and  walked  to  the  sidewalk  near  by,  where- 
upon the  car  was  immediately  put  in  rapid  motion  up 
the  track  in  the  direction  of  plaintiff's  home.  Plaintiff 
made  an  effort  to  then  board  said  car,  which  effort  was 
observed  by  defendant's  conductor  or  motorman,  who 
not  only  refused  to  stop  the  car,  but  halloed  to  plaintiff 
as  a  parting  insult :  ^We  have  got  it  on  you  after  all.^ 
Plaintiff  avers  that  the  aforesaid  occurrence  happened 
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late  at  night,  to  wit,  11  o'clock,  that  he  was  isick  at  the 
time,  and  had  been  for  some  days  prior  thereto,  and  that 
by  reason  of  the  aforesaid  act  of  defendant's  servants 
in  charge  of  the  car  he  was  forced  to  walk  to  his  home, 
a  distance  of,  to  wit,  about  half  a  mile,  in  consequence 
of  which  he  was  greatly  weakened,  fatigued,  and  was 
very  nervous,  and  could  not  get  composed  or  go  to  sleep 
for  a  long  time  thereafter,  and  suffered  great  physical 
pain  while  on  said  car  as  aforesaid,  was  taunted,  guyed, 
insulted,  badgered,  and  baflled,  and  was  greatly  humilia- 
ted, and  his  feelings  and  pride  were  outraged  and  sorely 
wounded,  and  he  suffered  great  mental  pain." 

Demurrers  were  interposed  to  the  complaint  as  fol- 
lows: "(1)  That  the  several  acts  of  defendant's  serv- 
ants and  employes'  are  alleged  as  occurriug  at  different 
times,  and  it  is  vague,  uncertain,  and  indefinite  as  to 
which  of  said  acts  plaintiff  bases  his  right  of  action. 

(2)  Said  complaint  alleges  several  different,  distinct, 
and  independent  acts  of  defendant's  servants  as  the  cause 
of  injuries  complained  of,  all  in  one  and  the  same  count. 

(3)  Said  count  is  vague,  indefinite,  and  uncertain  in  its 
allegation  as  to  whether  or  not  it  was  a  servant  of  de- 
fendant engaged  in  the  performance  of  his  duties  by 
whom  he  was  tauntcnl,  guyed,  insulted,  baffled,  and  humil- 
iated. (4)  It  is  not  alleged  that  the  person  by  w^hom  he 
was  so  guyed,  insulted,  baffled,  etc.,  was  in  the  service  of 
<lefendant  and  in  the  performance  of  his  duties  at  the 
time.  (5)  Said  complaint  fails  to  allege  that  plaintifl 
was  a  passenger  upon  said  car  to  which  he  was  transfer- 
red, having  a  right  of  passage  thereon.  (6)  The  remark 
alleged  therein  as  having  been  made  by  the  motorman 
to  the  plaintiff  is  not  the  subject  or  the  element  of  dam- 
ages on  the  facts  alleged.  (7)  It  is  uncertain  from  said 
complaint  whether  the  grievances  complained  of  was  the 
failure  of  said  car  to  stop  at  said  Fourth  avenue,  or  re- 
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marks  alleged  to  have  beeu  made  by  the  motorman  after 
it  passed  Fourth  avenue  and  Avas  on  it«  return  trip 
towards  plaintiff's  lionu*.  (8)  It  is  uncertain  whether 
tlie  injuries  complained  of  Avas  the  failure  of  the  car  to 
stop  at  the  place  Avhere  plaintiff  alleges  to  have  attempt, 
ed  to  board  it  on  its  return  trip  to  Fourth  avenue,  and 
does  not  allege  that  the  place  where  he  so  attempted  to 
get  on  or  board  such  car  was  a  regular  stopping  place 
for  said  car.'' 

The  evidence  of  phiintiff  was  substantially  as  the  facts 
are  stated  in  the  itoniphiint,  Avith  the  additional  fact,  as 
testified  to  by  plaintiff,  that  he  had  often  guyed  and 
taunted  the  mortorman  and  conductor  on  this  line  in  a 
spirit  of  fun  and  ph^asantry.  The  evidence  for  defendant 
tended  to  show  that  ilie  signal  to  stop  at  Fourth  avenu<» 
was  not  given  until  the  avenue  was  reached,  ancl  at  a 
time  Avhen  the  car  Avas  in  rapid  motion  going  doAvn- 
grade,  but  that  an  offer  Avas  nmde  to  put  plaintiff  off  in 
the  middle  of  the  block,  Avhich  offer  he  declined,  but  went 
on  to  the  end  of  tlie  line  in  order  to  return  to  his  home 
on  the  return  trip;  that  on  the  return  trip  the  car  stop- 
ped at  the  barn,  and  the  motorman  in  charge  told  plain- 
tiff in  a  joking  Avay  that  he  Avould  haA^e  to  walk  home 
as  this  car  did  not  go  on,  but  neither  the  motorman  nor 
conductor  kneAv  of  hi^  getting  off  the  car  until  after  it 
had  started  and  Ava*s  passing  him  as  he  Avas  Avalking  to- 
wards home;  and  that  plaintiff  made  no  signal  for  the 
car  to  stop. 

Motion  for  new  trial  Avas  nmde,  base<l  on  the  grounds 
that  the  verdict  Avas  excc^ssive;  it  being  |1,750. 

John  C.  Eyster,  for  appellant.  The  aA'erments  of 
the  complaint  shoAv^  separate,  distinct  and  independent 
causes  of  action  and  the  demurrers  raising  these  points 
should  have  been  sustaincMl. — .4.  G.  S.  ff.  Co,  r.  Shahan. 
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106  Ala.  302;  L.  d  N,  v,  Cofer,  110  Ala.  491;  i^*.  A.  d  M. 
R.  R.  Co,  V.  Buford,  10€  Ala.  303 ;  R.  R.  Co,  v.  Dusen- 
herry,  94  Ala.  413;  Iron  City  Mining  Co,  v.  Hughes,  42 
South.  39.  The  judge's  oral  charge  Avas  error. — Paytu 
i\  I,  C,  R,  R.  Co,,  155  Fed.  73;  Mellon's  v,  Bir.  R,  L.  d- 
F,  Co.,  45  South.;  Clark's  Ry.  Ac.  Law,  §§  7  and  8;  4 
St.  Ry.  Rep.  465.  The  verdict  was  contrary  to  the 
weight  of  the  evidence. — Lollar  v,  Ry.  Co.,  135  Ala.  375. 
The  damages  were  excessive. — Richardson  v.  B,  C.  M.  Co.^ 
116  Ala.  381;  A.  G,  S,  R,  R,  Co,  v.  Burgess,  119  Ala.  555; 
Clark  r.  Pope,  10  South.  586;  ///.  Cent,  r.  Minor,  11 
South.  101. 

Lowe  &  Tidwell^  and  Callahan  &  Harris,  for  appel- 
lee. The  court  cannot  consider  the  bill  of  exceptions 
in  this  case  because  it  appears  from  the  record  that 
Judge  Speake  presided  at  the  trial  and  the  bill  of  excep- 
tions was  signed  by  Judge  Alston. — Pcale  v.  The  State, 
144  Ala.  131;  Sterrett  v,  Davie,  129  Ala.  269;  McLen- 
don  V,  Stephens,  124  Ala.  505.  The  complaint  stated  a 
good  cause  of  action  showing  the  liability  of  the  de- 
fendant to  plaintiff  as  an  injured  passenger. — Bir.  R. 
&  /;.  Co,  r.  Ba'ml  30  South.  459;  K.  C.  M.  &  B.  R.  R. 
Co.  r,  Matthews,  39  South.  210.  The  relation  of  car- 
rier and  passenger  was  not  severed. — Melton  v.  Bir,  R. 
L.  d  P.  Co,,  45  South.  151.  Hence,  the  court's  oral 
charge  was  correct. — Baird's  Case,  supra.  The  verdict 
is  neither  contrary  to  the  evidence  nor  is  it  excessive. — 
Snedicor  r.  Pope,  143  Ala.  290;  Garrett  v,  Scwell,  108 
Ala.  521 ;  A,  G.  S,  v,  Arnold,  84  Ala.  169;  Gates  v.  Bul- 
lock, 33  South.  837. 

ANDERSON,  J. — The  gravamen  of  the  complaint  wa,s 
the  negligent  failure  of  the  defendant  to  transport  and 
deliver  the  plaintiflF,  a  passenger,  at  the  place  of  his  des- 
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tination,  by  carrying  him  beyond  his  home  or  by  negli- 
gently causing  him  to  debark  from  the  car  at  the  barn 
upon  the  return  trip.  The  facts  set  out  in  the  complaint 
did  not  constitute  separate  and  distinct  causes  of  ac- 
tion, but  were  mere  matters  of  aggi'avation  connected 
with  the  failure  to  deliver  the  plaintiff  at  his  destina- 
tion. If  the  complaint -is  bad,  the  defect  consists  in  pro- 
lixity, and  it  was  not  subject  to  the  demurrer  interposed. 
While  the  complaint  authorizes  punitive  damages,  and 
the  evidence  may  have  justified  the  assessment  of  such 
damages,  we  are  constrained  to  hold  that  under  the  evi- 
dence the  verdict  was  excessive,  and  the  trial  court 
should  have  granted  a  new  trial.  It  is  true  the  plaintiff 
had  .to  walk  from  the  barn  home,  and  that  he  had  been 
sick  and  was  made  nervous ;  but  he  suffered  no  ill  effects 
of  a, serious  or  permanent  character.  Therefore  the  dam- 
ages awarded  were  almost  entirely  due  to  the  alleged 
jeers  and  insults  of  the  defendant's  servants.  It  may 
be  that  their  conduct  was  unpardonable,  and  that  the 
defendant  should  be  punished  for  having  such  servants ; 
but  we  do  not  think  that  this  plaintiff  was  in  a  position 
to  feel  the  same  amount  of  chagrin  over  what  was  said 
and  done  as  the  ordinary  passenger,  who  had  comported 
himself  in  a  proper  and  dignified  manner.  He  admitted 
that  he  had  been  in  the  habit  of  "guying"  this  motorman 
on  former  trips,  and  may  be  what  was  said  and  done  on 
this  occasion  was  but  a  retaliation  incited  by  the  plain- 
tiff's previous  conduct.  We  do  not  mean  to  justify  the 
conduct  of  these  servants,  even  if  intended  as  a  joke,  and 
brought  on  by  the  plaintiff's  own  conduct ;  yet  we  think, 
under  the  circumstances,  that  |1,750  was  too  much  for 
the  indignities  complained  of  by  the  plaintiff.  Our  con- 
clusion finds  support  in  the  cases  of  Birmingham  R.  R. 
V.  Ward.  124  Ala.  409,  27  South.  471,  and  Bessemer  Land 
Co,  r.  Jenkins.  Ill  Ala.  135,  18  South.  565,  56  Am.  St. 
Rep.  26. 
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It  is  insisted  by  counsel  for  appellee  that  tlie  hill  of 
exceptions  does  not  contain  all  of  the  evidence,  because 
of  the  omission  of  certain  interropitories  to  d(»fendant's 
\vitm»s>es.  It  is  suftici(»nt  to  say  that  it  contains  all  of 
the  evidence  of  the  plaintiff,  which  fails  to  sni»]>ort  tlu* 
verdict;  but  we  think  it  contains  all  the  evidenee,  not- 
withstanding the  omission  of  some  of  the  interroL'atories. 

>Vhile  the  i(»c(n*d  shows  that  the  term  of  court  at  which 
this  (*ase  was  tried,  was  or<i:aniz(»d  by  TTon.  1).  >>'.  S])eake, 
the  regular  judge,  it  sufficiently  appears*  that  Hon.  A. 
H.  Alston,  supernumerary  judge,  presidenl  at  the  trial 
and  signed  the*  bill  of  exceptions;  and  in  th(»  absc^nce  of 
anything  to  the  i^ontrary  w(»  will  presunu?  that  he  was 
lawfully  and  regularly  holding  the  court,  at  the  time  of 
the  trial  of  this  cause,  in  the  place  of  the  regular  judge. 

The  judgment  of  thi*  circuit  court  is  reversed,  and  the 
cause  is  remanded. 

IteverscHl  and  remande<l. 

Tyson,  (\  J.,  and  Dowdkll  and  McC^iJoriTAX,  JJ.,  con- 
cur. 


Birmiiigrham  Kailway,  IJgrht  &  Power 
Co.  f\  Chastain. 

Action  by  Parent  far  Damatjes  to  Minor  /S^on,  .1  Passen- 
ger, 

(Decided  Dec,  17,  1908.    48  South.  .ST).) 

1.  earners;  Injuries  to  PiissctHjcrs;  Complaint. — A  oomplaiiit 
which  alleges  that  the  servant  of  the  defendant  carrier,  acting  withhi 
the  line  of  his  duty,  caused  plaintiff's  minor  sou  to  fall  from  the  car. 
and  that  such  servant  wantonly  caused  plalntifTs  son  to  fall  froni 
the  car,  sufficiently  avers  that  the  servant  was  acting  within  the 
line  and  scope  of  his  authority. 
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2.  Negligence;  Pleading:  Injury. — In  actions  for  personal  injury 
the  complaint  must  state  the  injuries  with  certainty  and  definite- 
ness. 

3.  Parent  and  Child;  Actions  for  Injw^;  Complaint. — Where  the 
action  was  by  the  parent  for  the  loss  of  sen* ice  and  society  of  his 
minor  child,  the  complaint  sufficiently  itemizes  the  chlld*s  injury  in 
the  allegation  that  the  child  was  severely  injured  in  his  person  and 
made  sick  and  sore  thereby,  and  i)lalntlflp  lost  the  services  and  so- 
riety  of  his  child. 

4.  Same:  Injury  to  Child:  Parent's  Damages. — In  an  action  by 
a  [larent  for  the  loss  of  the  services  of  his  minor  child,  the  damages 
to  the  parent  is  limited  to  such  as  will  compensate  him  for  the  loss 
of  the  child's  services  to  the  time  of  his  majority,  the  reasonable 
amounts  necessarily  expended  in  the  treatment  and  care  of  the  child, 
and  the  value  of  the  parent's  services  while  nursing  the  child;  and 
the  jury  may  consider  that  with  age,  growth  and  experience  the 
value  of  the  child's  services  would  increase,  although  they  cannot 
(»onsIder  that  the  child  might,  if  not  injurecl.  engage  in  any  particular 
calling. 

5.  Trial:  Argument  of  Counsel:  Objection. — It  is  not  error  to  re- 
fuse an  instruction  which  is  asked  merely  for  the  purpose  of  an- 
swering an  argument,  since  it  is  the  duty  of  the  party  to  object 
to  and  move  to  exclude  tlie  argument  that  he  deemed  is  Improperly 
made. 

<».  Same:  Charges  Covered  by  Those  (iiren. — It  is  not  error  to  re- 
fuse a  charge  which  is  a  substantial  duplicate  of  charges  given. 

7.  Same:  Evidence;  Objection;  Time  to  Take. — An  objection  to  a 
(luestion  should  always  be  interposetl  before  answer,  and  the  court 
will  not  be  put  in  error  for  overruling  a  motion  to  exclude  a  re- 
sponsive answer  to  a  question  or  an  objection  to  the  question  after 
the  same  has  been  answered. 

8.  Damages:  Loss  of  Services:  Excessive  Verdict. — A  verdict  for 
$3,250  in  favor  of  a  father  suing  for  loss  of  services  and  society  of 
his  child,  is  not  excessive  where  it  appears  that  before  the  injury 
the  boy  was  an  unusually  large  and  healthy  boy,  and  fully  up  to. 
if  not  above  the  average  intelligence,  and  that  as  a  result  of  the  in- 
jury, the  boy  lost  his  right  hand,  except  the  thumb  and  index  finger, 
and  that  they  were  permanently  stiff,  and  his  skull  was  fractured, 
and  he  was  subje<*t  to  sudden  and  acute  pains  In  his  head  and  dull 
aching  and  hemorrhages  from  the  nose,  and  his  mind  was  not 
:ictive  and  his  memory  not  good. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  (\  Nesmith. 

Action  by  Benjamin  F.  Chastain  against  he  Birming- 
ham Railway,  Light  &  Power  Company  for  damages 
for  loss  of  society  and  service  of  a  minor  son.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Count  2  was  as  follows:    ^TlaintifT  claims  of  defend- 
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aat  15^000  as  damages,  for  that  heretofore,  to  wit,  on  the 
20th  day  of  August,  1905,  defendant  was  a  common  car- 
i'ier  of  passengers  by  means  of  a  car  operated  by  elec- 
tricity upon  a  line  of  railway  known  as  ^East  Lake 
Railway' ;  that  on  said  dayMefendant's  servants  or  agents 
on  said  car,  acting  within  the  line  or  scope  of  their 
authority,  threw  or  caused  plaintiff's  minor  son,  Rus- 
sell Chastain,  who  was  a  member  of  plaintiflf's  family,  to 
fall  from  said  car  while  sann^  was  in  rapid  motion,  and 
while  said  car  was  at  a  point  on  said  railway  in  or  near 
Avondale,  in  Jefferson  county,  Ala.,  and  as  a  proximate 
<*(msequence  thereof  plaintiflf's  said  minor  son  was  sev- 
erely injured  in  his  person,  and  was  made  sore  and  sick 
from  it,  and  as  a  proximate  conse<iuence  thereof  plaintiff 
lost  the  services  and  society  of  his  said  minor  son  for  a 
long  time,  and  will  likely  for  a  long  time  continue  to  lose 
said  services  and  society,  and  services  of  said  minor  son 
will  be  rendered  less  valuable  to  plaintiff  until  said 
minoir  son  reaches  the  age  of  21  yeai-s,  and  plaintiff  was 
put  to  great  trouble,  inconvenience,  and  expense  for 
medicine,  medical  attention,  care,  and  nursing  in  or 
about  his  effort  to  heal  and  cure  said  wound,  soreness, 
and  sickness  of  the  said  minor  son.  Defendant's  serv- 
ant or  agent  on  said  car,  to  wit,  the  conductor  thereof, 
wantonly  or  intentionally  caused  plaintiff  to  suffer  said 
injuries  and  damages,  by  wantonly  or  intentionally 
throwing  or  causing  said  plaintiff's  minor  son  to  fall 
from  said  car  while  same  was  in  rapid  motion,  well 
knowing  that  to  do  so  would  likely  or  probably  cause 
great  personal  injury  to  said  minor  son/' 

The  demurrers  to  the  said  count  were  as  follows: 
'•(1)  That  it  was  vague,  uncertain,  or  indefinite.  (2) 
It  does  not  appear  therefrom  what  duty  the  defendant, 
its  servants,  or  agents  owed  to  plaintiff's  minor  son, 
(3)  It  does  not  appear  wherein  or  how  the  defendant, 
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its  agente,  or  servants  violated  any  duty  which  it  owed 
to  plaintiff's  minor  son.  (4)  No  facts  are  therein  alli- 
ed showing  wherein  or  how  the  defendant  negligently 
conducted  itself  in  or  about  ^(*arrying  plaintiff  as  a  pas- 
senger. (5)  It  does  not  appear  that  said  conductor  was 
then  and  there  acting  within  the  line  or  scope  of  his  em- 
ployment as  such.  (6)  No  facts  are  alleged  which  ren- 
der defendant  liable  to  the  plaintiff  for  such  wanton  or 
intentional  aet  of  said  conductor.  (7)  The  nature,  char- 
acter, and  extent  of  plaintiff's  minor  son's  injuries  are 
not  therein  set  forth  with  sufficient  certainty  to  advise 
defendant  thereof,  and  tlie  same*  are  alleged  by  way  of 
conclusion  merely." 

The  following  charges  were  refuj^ed  to  the  defendant : 
'*(!)  In  estimating  the  damages,  if  the  jury  find  for  the 
plaintiff,  the  jury  cannot  consider  the  probability  that 
the  plaintiff's  son  might  become  a  locomotive  engineer 
during  his  minority,  and  eiirn  wages  as  such.  (2)  If 
the  jury  find  for  plaintiff,  in  assessing  his  damages  a.s 
affected  by  the  lost  earning  capacity  of  the  son,  the  jury 
cannot  consider  the  likelihood  of  the  boy's  earning  capac- 
ity increasing  by  reason  of  doing  work  of  more  value 
as  he  increased  in  age*  up  to  the  time  of  obtaining  his 
majority.  (3)  The  basis  of  computing  the  value  of  plain- 
tiff's son's  earnings  to  him  during  his  minority  is  to  be 
estimated  upon  the  value  of  his  son's  time  at  the  time  of 
the  injury,  as  shown  by  the  evidence;  and  the  jury,  in 
making  this  estimate,  cannot  c<msider  any  possible  in- 
crease in  plaintiff's  son's  earning  capacity  from  the  time 
of  his  injury  to  the  tiiiK;  he  l>ecomes  of  age.  (4i  If  the 
jury  find  for  plaintiff*,  they  cannot,  in  assessing  his  dam- 
ages, award  him  anything  to  compensate  him  for  the 
time  he  lost  in  attending  upon  his  son  at  the  hospital,  or 
at  his  home,  Avhen  he  was  suffering  from  his  injuries." 
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Tillman,  Grubb^  Bradley  &  Morbow,  for  appellant. 
The  court  erred  in  overruling  defendant's  demurrer  to 
the  2nd  count  of  the  complaint. — City  Del.  Co,  r.  Hewry, 
139  Ala.  164.  The  fact  that  plaintiff  spent  carfare  for 
himself  and  other  members  of  his  family  in  going  to  and 
returning  from  the  hospital  was  not  a  proper  item  of 
damage. — Wood^oard  /.  Co.  v.  Curl,  44  South.  974.  The 
court  should  have  given  chai'ges  1  and  2  refuseil  to  the 
defendant. — Cent.  Found.  Co.  v.  Bennett^  39  South.  574 ; 
64  la.  656 ;  33  S.  W.  334 ;  40  Pac.  255.  Plaintiff  was  not 
entitled  to  recover  damages  for  his  lost  time  in  nursing 
or  waiting  upon  his  sou,  in  the  absence  of  evidence  tend- 
ing to  show  the  rea^)nable  value  thereof. — Southern  Ry. 
Co.  i\  Croioder,  135  Ala.  418;  Woodimrd  I.  Co.  r.  CnrL 
supra. 

Bowman^  Harsh  &  Bbddow,  for  appellee.  The  2nd 
count  was  not  subject  to  any  of  the  demurrers  interpos- 
al.—^///r/ /if  r.  i<outhcni  Ry,  Co.,  137  Ala.  491;  Moss 
r.  Moseley,  148  Ala.  177;  5  Ency  P.  &  P.  92;  Buhee  v. 
Bir.  R.  L.  &  P.  Cd.,  140  Ala.  277;  Bir.  8.  Ry.  Co.  r.  Lmt 
ner,  141  Ala.  420;  7  Tex.  Civ.  App.  444.  The  objection 
to  the  evidence  came  too  late. — Washington  i\  The  8tate. 
106  Ala.  58;  Jarpis  r.  The  8tate,  138  Ala,  20;  Doioney  r. 
The  l^tate,  115  Ala.  lOS.  If  it  was  error,  the  error  was 
curc^tl  by  charges  subsc^iuntly  given  instructing  the 
jury  that  such  items  could  not  be  considered  as  damages. 
SherrUl  i?,  L.  &  y.,  148  Ala.  1.  In  any  event,  the  damages 
were  recoverable.— 13  Cyc.  146;  49  Tex.  332;  58  N.  H. 
534;  21  A.  &  E.  Ency  of  Law,  p.  1047. 

1>ENS0N,  J.— This  action  is  one*  by  the  father  of  a 
minor  son  against  the  defendant,  as  a  common  carrier  of 
passengers,  for  the  loss  of  the  ser\ic(^  and  society  of  the 
son  consequent  upon  injuries  alleg^nl  to  have  been  occa- 
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sioned  by  the  defendant's  conductor,  in  wantonly  or  in- 
tentionally throwing  or  causing  to  fall  from  one  of  the 
defendant's  cars,  while  the  same  was  in  rapid  motion, 
the  said  minor  son.  The  first  ground  in  the  assignment 
of  errors  challenges  the  correctness  of  the  judgment  of 
the  court  in  overruling  a  demurrer  to  the  second  count 
of  the  complaint. 

It  is  first  urged,  as  an  objection  to  the  count,  that  it 
does  not  suflBciently  aver  that  the  agent  of  the  defendant, 
alleged  to  liave  been  guilty  of  wanton  or  intentional 
misconduct,  was  acting  within  the  scope  of  his  authority. 
This  objection  is  not,  we  think,  well  founded.  In  the 
outset  the  count  avers  "that  on  said  day  defendant's 
servant  or  agent  on  said  car,  acting  within  the  line  and 
scope  of  his  authority,  threw  or  caused  plaintiff's  minor 
son  *  *  *  to  fall  from  said  car,''  etc.  Then,  after 
setting  forth  the  injuries  and  damages  consequent,  there- 
upon, and  in  the  conclusion  of  the  count,  it  is  alleged 
that  "defendant's  servant  or  agent  on  said  car,  to  wit, 
the  conductor  thereof,  wantonly  or  intentionally  caused 
plaintiff  to  suffer  said  injuries  and  damages,  by  wanton- 
ly or  intentionally  throwing  or  causing  plaintiff's  said 
minor  son  to  fall  from  said  car  while  same  was  in  rapid 
motion,  well  knowing  that  f?o  to  do  would  likely  or  proba- 
bly cause  great  pei*sonal  injury  to  said  minor  son."  The 
argument  in  support  of  this  objection  is  founded  upon 
a  separation  of  this  concluding  portion  of  the  count  (by 
the  defendant  termed  the  charging  part)  from  the  rest 
of  the  count.  If  this  theory  of  construction  were  correct, 
then  manifestly  the  contention  of  the  defendant  would 
be  sound ;  but  the  court  is  of  the  opinion  that  the  count 
should  be  construed  as  a  whole.  So  construing  it,  the 
latter  part  is  qualified  by  the  averment  (heretofore  re- 
ferred to)  that  the  agent  or  servant  was  acting  within 
the  scope  of  his  authority.    In  other  words,  looking  to 
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all  the  averments  of  the  count,  and  giving  to  them  a  fair 
and  reasonable  construction,  the  agent  or  servant  re- 
ferred to  in  the  conclusion  is  the  identical  agent  or  serv- 
ant indicated  in  the  form(T  part  of  the  count;  and  in  the 
conclusion  the  conduct  complained  of  is  the  same  as  that 
formerly  referi'ed  to,  notwitlistanding  the  interpolation 
of  the  words  "wantonly  or  intentionally." 

It  is  next  argued  against  the  count  that  the  injuries 
to  the  son  are  not  averre<l  witli  sufficient  cert^iinty.  The 
rule  is  settled  in  this  jurisdiction  that  in  cas(»s  of  person- 
al injury,  where  the  recoverable  damages  depend  upon 
the  extent  of  the  hurts  sustained  and  the  suffering  en- 
dured on  account  thereof,  the  complaint  must  state  the 
injuries  with  certainty  and  definiteness  to  a  common 
intent,  so  that  the  defendant  may  be  prepared  to  rebut 
the  case  the  plaintiff  proposes  to  lay  before  the  jury. — 
(1ity  Delivery  Co.  v.  Henry,  139  Ala.  101,  34  South.  389; 
Ency.  PI.  &  Pr.  377,  378,  399.  And  it  was  held  in  the 
Henry  Case^  supra,  that  a  complaint,  the  averments  of 
which,in  respect  to  the  injuries,  werc^  that  they  were 
"serious,''  and  that  the  plaintiff  had  suffered  and  would 
continue  to  suffer  from  them  "both  in  l>ody  and  in  mind," 
was  open  to  demurrer  for  indefiniteness.  Without  stop- 
ping to  analyze  the  Henry  Case  further,  it  appears  that 
the  case  in  judgment  is  distinguishable  from  it.  Here 
the  recoverable  damages  are  for  the  s(»rvices  of  the  child 
lost  to  the  parent,  and  not  from  any  suffering  (consequent 
upon  the  injury;  and,  while  the  loss  of  s<*rvices  is  a  con- 
sequence of  the  injuries  inflicted  on  the  child,  it  would 
seem  that  the  averments  of  the  complaint  in  judgment,  to 
the  effect  that  "plaintiff's  minor  son  was  severely  in- 
jured in  his  person,  and  was  made  sick  and  sore,  and 
as  a  proximate  consequence  thereof  plaintiff  lost  the  ser- 
vices and  society  of  his  said  minor  son"'  should  be  held 
to  be  a  sufficient  itemization  of  the  son's  injuries  to  show 
the  foundation  or  condition  upon  which  plaintiff  bases 
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his  claim  for  lost  services,  and  even  for  other  items  of 
damages  claimed  in  the  complaint. — Birmingham^  etc.. 
Co,  i\  Lintner,  141  Ala.  420,  38  South.  363,  109  Am.  St. 
Rep.  40;  Buhc  i\  Birmingham^  etc..  Co.^  140  Ala.  270, 
37  South.  285,  103  Am.  St.  Rep.  33;  Gulf,  etc.,  Co.  r. 
McManneicitZy  70  Tex.  73,  8  S.  W.  66;  Street  R.  R.  Co. 
i\  Math.  7  Tex.  Civ.  App.  443,  27  S.  W.  752;  Ehrgott  r. 
Neio  York,  96  N.  Y.  275,  48  Am.  Rep.  622;  Ohio,  etc.,  Co. 
r.  Hecht,  115  Ind.  443, 17  N.  E.  297;  Hanson  i\  Anderson. 
90  Wis.  195,  62  N.  W.  1055;  15  Ency.  PI.  &  Pr.  453;  IS 
Oyc,  146,  179,  185.  The  demurrer  wan  properly  overnil- 
ed. 

In  this  action  the  recoverable  damages  are  limited  to 
such  a*s  will  compensate  the  parent  for  the  loss  of  tht* 
clnld's  servii*es  up  to  the  time  of  his  majority,  for  such 
reasonable  amounts  necessarily  expended  in  and  about 
the  treatment  and  care  of  the  child,  and  for  the  value 
of  the  parent's  services  while  nursing  the  child. — 13  Cyi\ 
146;  Woodiotirdlron  Co.  r.  Curl,  153  Ala.  205,  44  South. 
974;  Bubc  i\  Birmingham,  etc.,  Co.,  140  Ala,  276,  37 
South.  285,  103  Am.  St.  Rep.  33;  Central  Foundry  Co. 
r.  Bennett,  144  Ala.  184,  39  South.  574,  1  L.  R.  A. 
(  N.  S. )  1150, 113  Am.  St.  Rep.  32 ;  Southciii  Railway  Co. 
r.  Crowder,  135  Ala.  417,  33  South.  335.  In  estimatinji 
the  daniag4*s,  the  jury  could  not  legally  consider  that  the 
son  might  liave  bwimie  a  locomotive  engineer  or  embrac- 
ed other  lik(*  profitable  ov  more  profitable  calling  during 
his  minority. — (-entrap  Foundry  (-o.  v.  Bennett,  supra: 
Daris  r.  Kornman,  141  Ala.  479,  37  South.  789;  Smith. 
Adnrr,  r.  MiddUton,  112  Ky.  588,  66  S.  W.  388,  56  L.  R. 
A.  484,  99  Am.  St.  Rep.  308;  Cent.  Mfg.  Co.  r.  Cotton. 
108  Tenn.  66,  65  S.  VV.  403. 

But  Charge  1,  refusetl  to  the  defendant,  as.  clearly 
shown  by  the  rin^ord,  and  also  by  brief  of  appellant'^ 
counsel,  was  asked  solely  for  the  purpose  of  answering 
the  argument  of  counsel  to  the  jury.     Otherwise,  it  is 
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abstract.  If  counsel  deemed  the  argument  of  counsel  for 
plaintiflf  improper,  he  could  have  screened  his  client  from 
its  effe(*t  by  an  objection  and  motion  to  exclude  it  from 
the  jury.  The  refusal  of  such  char8;es  involves  no  error. — 
Brown's  Case,  121  Ala.  9,  25  Scmth.  744;  MitchelVs  Vase, 
129  Ala.  23,  30  South.  348. 

While,  as  announced  above,  the  subject  of  damages 
may  not  be  (considered  in  rc^spect  to  any  particular  call- 
ing, yi^i  the  jury  should  not  be  restricted  to  the  value  of 
the  son's  services  at  the  time  the  injury  occurred.  They 
may  legitimately  consider  that,  with  age,  growth,  and  ex- 
peri(*nce,  his  value  to  his  father  might  have  increased. 
In  this  view,  charges  2  and  3  of  the  defendant-s  series 
were  properly  refused. — Central  Foundry  Co.  v.  Bcn- 
nett,  stipra:  Ihl  r.  Forty-fiecond  Street,  ete.,  Co,,  47  N. 
Y.  321,  7  Am.  Kep.  450;  Hough  kirk  i\  President,  etc.,  8, 
ct  //.  (\  Co,,  92  N.  Y.  220,  44  Am.  Rep.  370,  OWIara  i\ 
Hudsmi  r.  R.  Ji.  Co.,  38  N.  Y.  445,  98  Am.  Dec.  61. 

Refused  charge  4,  as  the  record  shows,  is  a  duplicate 
of  a  charge  that  was  given  for  the  defendant ;  hence  error 
cannot  be  predicated  upon  its  refusal. 

Defendant's  objection  to  the  question  caling  for  tes- 
timony that  plaintiflf  paid  his  car  fare  in  visiting  his  son 
while  the  latter  was  at  the  hospital  (even  conceding  the 
illegality  of  such  tc»stimony)  came  too  late.  The  court 
cannot  be  put  in  error  for  overruling  it,  nor  for  refusing 
to  exclude  the  responsive  answer  to  the  question. — Me- 
Caiman's  Case.  96  Ala.  98,  11  South.  408;  BilUngshijs 
Ca^fe,  96  Ala.  126,  11  South.  409. 

The  jury  assessed  the  plaintiff's  damages  at  |3,250, 
and  the  only  question  remaining  open  for  consideration 
is  whether  or  not  the  verdict  is  excessive.  The  argument 
in  support  of  the  insistence  of  excc^siveness  is  based 
solely  on  the  theory  that  the  jury  was  not  authorized  to 
consider  that  the  earnings  of  the  nine  year  old  boy  might 
have  increased  as  he  api)roached  his  nmjority.    In  other 
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words,  defendant  would  limit  the  plaintiff's  recovery 
to  the  value*  per  w(H*k  of  the  son's  services,  as  fixed  at 
the  time  the  injury  occurred,  up  to  his  majority,  properly 
discounted.  We  have  seen  that  such  is  not  the  rule  by 
which  the  jury  should  be  restricted. 

The  evidence  shows  that  the  boy  lo^^t  all  ot  his  right 
hand,  except  the  thumb  and  index  finger,  and  that  thes<' 
are  permanently  stiff;  that  his  skull  was  fractured,  and 
up  to  the  time  of  th(»  trial,  tliat  he  would  have  sudden 
and  acute  pains  in  his  head,  and  dull  aching,  and  hemor- 
rhages from  the  nos<»;  and  that  his  mind  was  not  active, 
and  his  memory  not  good.  But  it  shows  that,  up  to  the 
time  of  the  injury,  he  was  unu^ally  large  and  healthy, 
and  fully  up  to,  if  not  above,  the  average  in  intellect, 
rnder  these  facts,  we  think  it  was  within  the  province 
of  the  jury  to  find  that,  whereas,  without  the  injury  his 
services,  which  had  already  begun  to  1m^  worth  to  his 
father  ^2  dv  $3  per  w(^k,  and  **probably  more,"  would 
likely  have  greatly  increas<Hl  in  value  with  the  boy's 
growth  and  development,  yet,  und(T  the  actual  facts  of 
his  physical  injury  and  resultant  mental  impairment, 
his  services  would  be  of  little  if  any  value.  The  subject 
was  for  the  careful  and  conscientious  consideration  of 
the  jury,  and  we  are  not  convinced  that  they  erred. — 
.^(rohm  r.  N.  Y.  &  L,  IJ.  If,  Co.,  32  Hun  (N.  Y.)  20; 
Srltzrr  r.  Saatoyi,  71  111.  App.  232;  (Untral  Mfg.  Co.  v. 
Cotton,  108  Tenn.  (UJ,  t)5  S.  W.  ^Q^]  Rosenkranz  v. 
Lhulcll  R,  Co.,  108  Mo.  9,  18  S.  W.  890,  32  Am.  St.  Rep. 
588;  (yMura  v.  Hudson  Rinr  R.  Co.,  38  N.  Y.  445,  98 
Am.  Dec.  61. 

No  error  being  shown,  th<^  judgnu»nt  of  the  lower  court 
is  affirmed. 

Affirme<l. 

Tyson,  c.  J.,  and  Simpson  and  Andbeson,  JX,  con- 
cur. 
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Rabitte  v.  Alabama  Great  Southern 
Ry.  Co. 

Actiofi  f(yt'  Damages  for  Injury  to  Passenger. 

(Decided  Nov.  19,  1U08.    47  Soutb.  573.) 

1.  Release;  Resciaaion  for  Fraud;  Conditioti  Precedent;  Restora- 
tion.— Where  one  executes  a  release  in  writing  for  a  sum  certain  in 
release  of  claim  for  damages  on  account  of  injuries,  as  a  condition 
precedent  to  a  rescission  of  the  release  for  fraud  of  the  procuring 
agents,  such  person  must  restore  what  has  been  received,  or  must 
show  that  what  was  received  was  worthless,  or  that  offer  to  restore 
would  be  futile,  or  that  restoral  has  been  waive<l,  since  one  cannot 
assail  a  release  and  retain  its  fruits. 

2.  Hamc;  Avoidance;  Return  of  Consideration. — Having  received  a 
.sum  in  satisfaction  of  the  demand,  the  subsequent  and  voluntary  de- 
livery of  the  same  to  the  agent  of  the  company  paying  the  same  will 
not  destroy  the  contract  of  release,  when  the  same  is  fully  exectued 
by  the  payment  and  receipt  of  the  money  and  the  signing  of  the  re- 
lease. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Personal  injury  action  by  Mary  J.  Rabitte  against  the 
Alabama  (treat  Southern  Railroad  Company.  A  demur- 
rer to  replications  was  sustained,  and  plaintiff  appeals. 
Affirmed. 

S.  A.  Wood,  for  appellant.  The  court  errwl  in  sus- 
fainin«f  demurrer.s  to  plaintiff's  replication.  It  was  not 
necessary  under  the  facts  alleged  therein  that  the  money 
should  be  refunded  or  tendered. — Western  Ity.  w  Arnett. 
137  Ala.  414 ;  83  K.  W.  332 ;  89  S.  W.  709 ;  Am.  Dig.  1905 
A,  p.  3689.  A  release  obtained  when  defendant  was  suf- 
fering from  the  shock  can  be  avoided. — 108  111.  App.  357 ; 
Am.  Dig.  1904-A,  p.  3854.  On  the  question  of  the  con- 
clusiveness of  the  replication,  see  Stephensan  v.  Allison, 
23  Ala.  439;  Hartford  r.  Kirlcpatrick,  111  Ala.  456;  158 
r.  R.  326;  127  N.  Y.  557;  160  Ma.ss.  447;  109  111.  120. 
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A.  G.  &  E.  D.  8mitu^  for  appellee.  The  court  properly 
sustained  demurrers  to  the  replication. — Harrison  v.  Ala. 
Mid.  Ry.,  144  Ala.  246;  Crenzeii  v.  Southern  Ry.  Co.,  13 
N.  Y.  Supp.  588;  Gould  v.  Nat.  Bank,  86  N.  Y.  75;  Im. 
Co.  V.  airton,  24  N.  E.  984;  Panghorn  v.  Tns.  Co.,  35  N. 
W.  814;  Ansley  i\  Bank  of  Piedmont^  21  South.  59; 
Wilcojr  i\  Han  Jose,  21  South.  375;  2  A.  &  E.  Ry.  Cases, 
(N.  S.)  414.  A  mere  «:eneral  averment  of  cause  without 
facts  is  not  sufficient.— 100  Ala.  201;  98  Ala.  524;  114 
Ala,  642.  The  name  of  the  agent  or  servant  charged 
with  the  fraud  is  not  jdveu. — Pinkston  r.  Boykin,  30 
South.  398. 

McCLELLAN,  J. — The  phiintiflf  (appellant)  institut- 
(»d  this  action  to  rc^^over  damages  for  injuries  received 
by  her  in  conseijuence  of  the  alleged  negligence  of  the 
defendant,  a  common  carrier  of  passengers.  By  special 
plea  tlu»  <lefendant  s(»t  up  the  defense  of  payment  and 
written  and  executinl  releam*  by  the  plaintiff  of  the  dam- 
ages alleged  to  have  been  her  due,  upon  the  recited  con- 
sideration of  |!55.  Three  replications  to  this  plea  were 
filed  by  the  plaintiff,  wherein  it  is  not  denied  that  she 
executed  the  release,  and  confessing  that  she  received 
said  sum  from  an  agent  of  the  defendant,  but  asserting 
that  the  arrangement  and  her  action  was  induced  by  the 
fraudulent  acts  and  adviCe  of  agents  or  servants  of  the 
defendant,  and  that  at  the  time  she  was  mentally  and 
physically  in  such  state  as  to  be  unable  to  fairly  take 
care  of  her  own  interests  in  the  premises.  Among 
other  points  of  objection  to  the  replications,  taken  by 
the  demurrer,  is  that  they  seek  a  rescission,  on  the 
ground  of  fraud,  of  a  merely,  at  the  remotely  expressed 
election  of  the  rescinding  party,  viodable  contract,  with- 
out returning  or  oflfering  to  return,  or  averring  some 
good  reason  for  not  so  doing,  the  money  received  there- 
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under.  Waiving  consideration  of  all  other  grounds  urg- 
ed, the  demurrer  was  well  sustained  on  the  point  just 
stated. 

The  principle  invoked  has  been  often  applied  bj'  this 
court  to  cases  of  various  kinds  of  agreements  and  con- 
tracts merely  voidable,  upon  seasonable  election,  in  con- 
sequence of  fraudulent  representations  or  acts  practiced 
upon  the  party  desiring  to  rescind  the  same.  In  order 
to  clothe  himself  with  all  the  legal  habiliments  of  right 
to  be  resjtored  to  that  with  which  he  has  parted  as  a  re- 
sult of  the  fraud  imputed  to  his  adversary,  or  to  remove 
the  impediment  of  his  agreement  of  contract,  he  must 
make  restoration  of  what  he  has  received  from  the  ad- 
versary, place  him  in  statu  quo,  or  must  show  it  was 
worthless,  thus  obviating  the  necessity  to  a  restoration 
of  the  valueless,  or  that  an  offer  of  restoral  would  have 
been  futile,  or  that  it  had  been  waived.  The  following; 
decisions,  among  others,  of  this  court,  illustrate  the  prin- 
ciple stated : — Jones  v.  Anderson,  82  Ala.  302,  2  South. 
911 ;  Walker  v.  L.  d  N.  R.  R.  Co,,  111  Ala.  233,  20  South. 
358;  Young  v.  Arntze,  86  Ala.  116,  5  South.  253;  Hoyt 
V.  Turner,  84  Ala.  523,  4  South.  658;  Wilcox  v.  ^an  jose 
Co.,  113  Ala.  519,  21  South.  376,  59  Am.  St.  Rep.  135; 
Wellden  v.  Witt,  145  Ala.  605,  40  South.  126;  Royal  v, 
Goss,  154  Ala.  117,  45  South.  231;  and  Harrison  v,  Ala. 
Mid.  Ry.  Co.,  144  Ala.  246,  40  South.  394.  The  founda 
tion  of  the  principle  is  that  he  cannot  both  assail  his 
contract  and  retain  its  fruits.  The  decision  last  cited 
is  immediately  in  point,  and  its  influence  in  affecting  the 
determination  of  the  question  considered  cannot  be  qual- 
ified  by  an  effort  at  differentiation.  Nor  can  we  draw 
from  the  replications,  in  this  ruling  on  demurrer  to 
them,  any  inference  than  that  she  received  the  sum 
averred  by  the  plea  to  have  been  paid  to  her.  Having 
received  it  in  satisfaction  of  her  demand,  her  subsequent 
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and  voluntary  delivery  of  it  to  even  an  agent  of  the  de- 
fendant could  not  operate  to  destroy  the  contract  for 
release  of  the  damages  claimed,  a  contract  fully  execut- 
ed, by  the  payment  and  receipt  of  the  sum  stated  and  the 
signing  of  the  instrument  of  release.  Additionally,  it 
does  not  appear  from  the  replications  that  any  indicia 
of  fraud  attended  or  induced  the  surrender  of  the  money 
to  Copeland,  even  if  he  be  deemed  to  have  on  that  occa- 
sion been  an  agent  of  the  defendant,  an  assumption  to 
which  we  cannot  accede. 

The  demurrer  wa?^  correctly  sustained,  and  the  judg- 
ment is  aflBrmed. 

AflQrmed 

Tyfon,  r.  J.,  and  Dowdell  and  Anderson,  JJ.,  con- 
cur. 


Birmliigrham  Railway  Ligrht  &  Power 
ViK  r.  Lavender. 

Damages  for  Personal  Injuries  While  Attempting  to 

Board  Car. 

(Decided  Doc.  17,  1908.  47  South.  1026.) 

1.  Appeal  mill  Error:  Harmless  Error:  Exclusion  of  Eriffence. — 
Where  the  wh'^le  te?tlmcny  sh'^wed  that  the  witness  was  ppeaking  ot 
h!8  wife's  hnardinp  the  car,  the  fact  that  in  his  interrogatories  he 
used  the  word  'aHphtinjE:"  from  the  car  [which  was  either  a  clerical 
error  or  uped  without  an  understanding  of  its  meaning!  it  was  harm- 
less error  to  re^UFe  to  pe^'nilt  such  answer  to  be  introduced  in  order 
to  contradict  plaintiff  on  his  oral  examination. 

2.  Trial:  histrttctiotts  AppUeahle  to  Erulence. — A  charge  which 
finds  no  pupport  in  the  evidence  is  properly  refused. 

3.  Death:  Damages:  Amount. — A  verdict,  for  $1,200.  is  not  so  ex- 
ce^-sive  as  to  require  the  setting  aside  of  a  verdict  where  the  evidence 
tended  to  show  that  the  wi'e  was  thrown  bv  the  premature  starting 
of  the  car.  was  struck  In  the  right  side,  injured  and  bruised,  confln- 
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Ing  her  to  her  l)ed  for  six  weelss  which  hastened  her  death  from 
tuberculrsis  within  about  thirteen  mouths  aiter  the  acoidcut,  the 
action  being  by  the  husband  lor  damages  for  her  death. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Action  by  L.  T.  Lavender  against  the  Birmingham 
Railway,  Light  &  Power  Company.  From  a  judgment 
for  plaintiff,  defendant  appealed.    AflBrmed. 

The  evidence  for  plaintiff  tended  to  show  that  on  No- 
vember 26,  1904,  plaintiff  and  his  wife  went  to  College 
Station,  in  East  Lake,  on  defendant's  line,  to  take  an 
electric  car  to  Birmingham,  and  that  they  arrived  at 
the  station  when  the  car  was  about  a  block  from  them ; 
that  the  car  stopped  at  the  usual  stopping  place,  and 
that  plaintiff  was  in  the  act  of  assisting  his  wife  to  get 
on  the  rear  end  of  the  front  car  while  it  was  standing, 
and  on  the  right-hand  side  of  the  car,  when  the  car  was 
started  with  a  jerk,  and  plaintiff's  wife,  having  her  left 
hand  holding  the  railing  and  with  one  foot  on  tie  car 
step,  was  thrown  down  on  the  ground,  falling  parallel 
to  the  track,  and  her  right  side  was  struck  by  the  second 
or  trailer  car,  from  which  she  suffered  injuries  and 
bruise^  to  her  side  and  body,  from  which  she  was  confined 
to  her  bed  for  6  weeks,  and  which  resulted  in  hastening 
tuberculosis,  from  which  she  died  in  about  13  months 
after  her  injury. 

In  reference  to  the  attempt  to  lay  a  predicate,  the  bill 
of  exceptions  recites:  "During  the  cross-examination 
of  plaintiff  in  rebuttal,  he  was  asked  by  defendant's  at- 
torney if  he  had  not  stated,  in  his  written  answer  under 
oath  to  the  interrogatories  propounded  to  him  by  the  de- 
fendant and  filed  in  the  ca>e,  that  his  wife  was  injured 
in  alighting  from  the  car.  Defendant  offered  to  sub- 
mit the  answers  to  witness  before  he  was  required  to 
answer,  and  stated  that  the  purpose  of  the  question  was 
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to  lay  a  predicate  to  contradict  plaintiff*  Defendant 
afterwards  offered  to  introduce  in  evidence  that  part 
of  the  answers  of  plaintiff  to  the  interrogatories  pro- 
pounded to  him,  as  follow^s:  *My  wife  and  I  were  wait- 
ing for  the  car,  and  the  car  rolled  up,  and  just  as  my 
wife  wa?  in  the  act  of  alighting.'  The  attorneys  stated 
that  that  portion  was  offered  for  the  purpose  of  con- 
tradicting plaintiff.  Objection  was  sustained,  but  the 
<!Ourt  offered  to  admit  the  portion  offered,  if  the  whole 
answers  were  introduced  by  defendant;  but  counsel  for 
defendant  declined  to  introduce  any  part  of  the  answer, 
except  the  part  hereinbefore  set  out,  and  defendant  ob- 
jected and  excepted." 

Charge  3,  refused  to  defendant,  is  as  follows :  "If  the 
jury  believe  from  the  evidence  that  plaintiff's  wife  at- 
tempted to  board  defendant's  car  in  the  dark  and  while 
it  was  in  motion,  and  before  it  reached  its  nsual  stop- 
ping place  to  take  on  and  discharge  passengers  at  College 
Station,  the  jury  must  find  for  defenndant." 

There  was  judgment  for  |l,20O. 

TiLLLMAN,  Grubb^  Bradley  &  MoRROW,  for  appellant. 
The  court  erred  in  refusing  to  permit  the  impeachment 
of  plaintiff  as  a  witness  by  the  introduction  of  some 
of  his  answers  to  interrogatories,  without  offering  the 
whole  of  the  interrogatories  and  an>wers. — 3  Wigmore 
on  Evi.  sec.  201-A;  Guntcr  v.  The  l^tate,  83  Ala.  106; 
Wchb  V.  The  f^tate^  100  Ala.  47;  Burnett  v.  The  State. 
13  S.  E.  553;  34  Pac.  1036;  14  N.  W.  865;  65  N.  W.  848. 
Counsel  discuss  the  refus^ed  charges  and  the  excessive- 
ness  of  the  verdict,  but  without  citation  of  authority. 

Frank  S.  White  &  Sons,  and  R.  T.  Shubert,  for  ap- 
pellee. The  court  did  not  err  in  its  action  in  refu^ng 
to  permit  impeachment  of  plaintiff  by  offering  a  part  of 
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his  answers  to  the  interrogatories. — Southern  Ry.  Co.  v. 
Hubbard,  116  Ala.  387;  Haltmarsh  v.  Bower,  22  Ala. 
221;  Crocker  v.  Clements,  23  Ala.  296;  Sec.  1850,  et  seq., 
Code  1896.  The  court  did  not  err  in  refusing  charge  3 
requested  by  the  defendant.— fi:.  C.  M.  &  B.  /?.  if.  Co.  t\ 
Matthews,  142  Ala.  298;  Bir.  K,  &  /?.  Co,  i\  James,  121 
Ala.  125;  Thompson  v.  Duncan^  76  Ala.  334;  Bir.  R.  & 
E.  Co.  V.  Brown,  132  Ala.  431.  A  charge  is  considered 
abstract  and  rightly  refused  if  not  hypothecated  on  the 
evidence  in  the  case.— 73  Ala.  296;  119  Ala.  615;  128  Ala. 
307.  The  verdict  was  not  excessive,  and  the  court  did 
not  err  in  refusing  to  grant  a  new  trial. — Southern  Ry. 
Co.  V.  Crowder,  135  Ala.  417;  Bir.  S.  Ry,  r.  Lintner,  141 
Via.  427;  15  A.  &  E.  Ency  of  Law,  861. 

SIMPSON,  J. — This  was  an  action  by  the  appellee 
against  the  appellant  for  damages  on  account  of  an  in- 
jury to  his  wife  while  attempting  to  get  on  the  car  of 
defendant.  The  first  and  second  assignments  of  error 
insi^te<l  on  relate  to  the  action  of  the  court  in  refusing 
to  allow  defendant  to  lay  a  predicate  for  contradicting 
plaintiff  as  a  witness,  and  to  introduce  a  part  of  the  an- 
swer of  the  plaintiff  to  interrogatories  propounded  to 
him  by  the  defendant,  without  introducing  the  entire 
deposition.  The  defendant  asked  said  witness,  on  cross- 
examination,  whether  he  had  not,  in  his  written  answer 
to  interrogatories,  stated  that  his  wife  was  injured  while 
alighting  from  the  car.  If  there  was  error  in  this  rul- 
ing of  the  court,  it  was  without  injury,  as  the  entire 
depo^^ition  is  incorporated  in  the  bill  of  exceptions,  and 
shows  that  the  word  "alighting"  is  clearly  either  a  cler- 
ical mistake,  or  a  misapprehension  on  the  part  of  the 
witness  as  to  its  meaning,  as  the  context  shows  clearh' 
that  he  was  speaking  of  his  wife's  attempting  to  get  on 
the  cap,  so  that  there  was  really  no  contradiction. 
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There  was  no  error  in  the  refusal  of  the  court  to  give 
charge  No.  3,  requested  by  the  defendant.  Said  charge 
was  abstract ;  there  being  no  testimony  to  the  effect  that 
plaintiff's  wife  attempted  to  board  the  car  "in  the  dark." 

There  was  no  error  in  overruling  the  motion  for  a  new 
trial  on  the  ground  that  the  damages  are  excessive.  We 
cannot  say  that  the  damages  assessed  in  this  case  are  so 
excessive  as  to  justify  us  in  holding  that  the  new  trial 
should  be  granted,  under  the  rules  which  have  been  adop- 
ted by  this  court  as  to  reviewing  the  action  of  the  lower 
courts  on  application  for  new  trials. 

The  judgment  of  the  court  is  affirmed. 

Tyson^  C.  J.,  and  Dowdeix.  and  Denson^.JJ.,  concur. 


Selma  Street  ^  Surburban  Ry  C'o. 
V.  Campbell. 

Damages  for  Injury  to  Passenger. 

(Decided  Nov.  19.  190S.     Rehearing  denied  Jan.  6,  190O. 
48  South.  378.) 

1.  Carriers:  PoHMrrifjerft:  Complaint. — A  comnlaint  does  not  ohnrRe 
wanton  or  willful  misconduct  for  injur.v  to  n  rnspensrer  from  the  start- 
ing of  the  car  when  he  is  attempting  to  alight,  although  It  avers  that 
the  mot'-rman  willfully,  wantonly  and  negligently  started  the  car 
back,  and  that  the  conductor  and  other  employes  of  the  defendant 
knew  that  It  was  necessary  for  plaintlfT  to  get  off  at  the  corner 
of  a  certain  named  street,  where  It  fails  to  aver  that  they  knew  he 
had  to  get  off  at  the  particular  point  at  said  crossing,  or  that  this 
was  the  place  of  making  transfers,  and  that  this  was  so  known  to  the 
servant  starting  the  car,  It  not  being  aveiTed  that  the  motonunn  was 
conscious  of  plalntllTs  peril  or  that  It  was  started  at  a  point  where 
Its  starting  was  known  to  the  motormnn  to  be  dnngerous.  or  that 
the  m'^torman  knew  plaintiff  was  preparing  to  alight,  or  was  In  the 
act  of  aMcrhtlng  when  he  started  the  car,  or  that  people  customarily 
transferred  at  that  point 

2.  F!ame:  ICrplifjrnre. — A  count  averring  the  surroundings  and  con- 
ditions and  that  the  motonnan  negligently  started  the  car.  thereby 
throwing  the  alighting  passenger,  but  does  not  predicate  the  negii- 
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gence  on  these  circumstances,  nor  ascribe  the  negligence  to  such  cir- 
cumstances, is  not  Insulflclent  for  a  failure  of  these  circumstances 
to  show  negligence. 

3.  Appeal  avd  Error;  Harmless  Ei^or;  Pleading. — Where  the  com- 
plaint charged  that  plaintiff  was  thrown  from  the  car,  and  the  plea 
of  the  general  Issue  was  interposed,  it  was  harmless  error  to  sustain 
a  demurrer  to  a  plea  alleging  that  plaintiff  stepped  off  backwards. 

4.  Evidence;  Qvestiona  Calling  for  a  Conclusion. — Whether  one  did 
or  did  not  step  off  a  moving  car,  l)eing  a  fact  to  which  a  witness  can 
testify,  the  question,  ''did  you  Ftep  off  the  car,  or  were  you  thrown 
off,"  is  not  objectionable  as  calling  for  a  conclusion. 

5.  Trial;  Objection  to  Evidence. — Objections  to  a  question  on  the 
ground  that  it  calls  for  a  conclusion  should  separate  the  good  from 
the  bad.  and  be  directed  to  so  much  of  the  question  as  asked  for  the 
conclusion. 

6.  Same;  Instructions ;  Invading  Province  of  Jury. — Where  there 
was  a  question  of  fact  for  the  determination  of  the  jury  as  to  the 
nature  and  character  of  the  indication  of  the  car  being  slowed  down, 
a  cuarge  assuming  and  telling  the  jury  that  indications  were  given 
that  the  car  was  being  slowed  down  to  permit  passengers  to  alight 
was  invasive  of  the  province  of  the  jury. 

7.  Same;  Instructions;  Conformity  to  Evidence. — ^A  charge  based 
on  the  belief  of  the  jury  of  a  fact  contrary  to  what  was  shown  by  the 
undisputed  evidence  was  improper. 

Appeal  from  Selma  City  Court. 

Heard  before  Hon.  J.  W.  Mabry. 

Action  by  J.  (J.  Campbell  against  the  Selma  Street  & 
Suburban  Railway  Company  for  damages  for  personal 
injury.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

The  complaint  was  in  the  following  language: 

Count  1 :  "Plaintiff  claims  of  defendant  the  sum  of 
$1,500  as  damages,  towit :  That  on  the  5th  day  of  April. 
1907,  defendant  corporation  was  engaged  in  operating  by 
electric  force  a  street  railway  as  a  common  carrier  of 
passengers  in  and  upon  the  streets  of  Selma,  in  the  state 
of  Alabama,  and  said  defendant  then  and  there  so  neg- 
ligently conducted  said  business  that  by  reason  of  such 
negligence  plaintiff,  who  was  a  passenger  on  one  of  de- 
fendant's street  cars,  received  personal  injuries,  towit, 
a  broken  arm,  which  resulted  in  great  pain  and  suffer- 
ing to  plaintiff  and  rendered  him  incapable  of  perform- 
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ing  his  real  duties,  those  of  a  clerk  in  the  postoffice  in 
Selma,  Ala.,  and  still  render  him  unable  to  perform  said 
duties,  and  necessitated  his  having  a  physician  and  medi- 
cal attendant  at  a  j^reat  expense  to  him,  all  of  which  is 
to  His  damage  as  aforesaid.'- 

Count  2:  Same  as  1,  with  a  different  statement  of 
damages. 

Count  3:    Same  as  1. 

(^ount  4  (omitting  the  formal  part,  which  is  the  same 
as  in  count  1 )  :  "That  while  so  a  passenger  plaintiff  re- 
quested of  the  conductor  on  said  car  and  was  furnished 
by  him  with,  a  trasfer  ticket  or  check,  from  the  car  upon 
which  he  was  riding  to  another  car  operated  by  the  de- 
fendant corporation.  That  it  was  neces?ary  for  plaintiff 
to  get  off  the  car  upon  which  he  was  riding  at  the  corner 
of  Broad  and  Selma  streets,  in  said  city,  in  order  to 
get  on  tlie  car  to  which  he  was  to  be  transferred,  and 
for  which  purpose  he  held  such  transfer  ticket,  which 
had  been  given  him  by  the  said  conductor,  and  said  con- 
ductor and  other  employes  of  defendant  on  said  car  knew 
that  it  was  necessary  for  him  to  do  i?o.  That  when  the 
car  upon  which  plaintiff  was  riding  reached  the 
said  corner  of  Broad  and  Selma  streets  the  said  car 
was  stopped,  and  plaintiff  prepared  to  alight  there- 
from in  order  to  get  on  the  car  to  which  he  was 
to  be  transferre<l,  and  wliicli  was  then  at  said 
corner.  Tliat  in  order  to  alight  from  the  car 
upon  wliich  lie  had  been  riding  the  defendant 
stood  up  and  stepped  upon  the  running  board  upon  said 
car,  which  is  used  for  that  purpose.  That  at  that  time 
the  said  car  was  standing  still,  but  before  plaintiff  alight- 
ed from  said  car,  and  while  he  was  in  the  act  of  so  doing 
the  motorman  in  charge  of  said  car  willfully,  wantonly, 
and  negligently,  and  with  willful  and  wanton  negligence, 
started  the  said  car  backwards  suddenly  and  with  a 
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violent  jerk,  and  without  any  warning  whatever  to  plain- 
tiff, thereby  throwing  plaintiff  violently  to  the  ground. 
(Here  follows  the  allegation  of  damages  and  injuries  as 
alleged  in  the  first  count.)" 

Count  5:  Same  as  4,  except  that  it  does  not  allege 
wanton  or  willful  misconduct. 

Count  6:  Similar  to  the  fifth,  except  that  it  alleges 
that  the  conductor  and  motorman  had  knowledge  of  the 
fact  that  he  was  attempting  to  alight  when  the  car  was 
started  violently  backwards  without  notice  to  him. 

Count  7 :  Similar  to  the  sixth,  except  that  it  alleges 
wanton,  willful,  or  intentional  misconduct. 

Plea  No.  6  is  as  follows : 

"Plaintiff  was  guilty  of  contributory  negligence  in 
this :  That  while  said  car  was  moving,  as  alleged  in  said 
count,  plaintiff  negligently  and  carelesdy  stepped  off 
said  car  backwards,  which  act,  at  the  time  and  place 
where  plaintiff  then  was,  was  attended  with  danger  ob- 
vious to  a  person  of  ordinary  care  and  prudence,  in  the 
position  in  which  plaintiff  then  was,  and  as  a  proximate 
consequence  of  said  negligenctly  and  careless  stepping 
from  said  car  backwards  plaintiff  proximately  contribu- 
ted to  his  own  injury  as  alleged  in  .said  count.'' 

The  following  charge  was  given  at  the  instance  of  the 
plaintiff : 

"The  court  charges  the  jury  that,  though  the  car  did 
not  stop  at  the  crossing,  the  jury  might  find  it  was  so 
operated  as  •  to  imply  an  invitation  to  passengers  to 
alight  by  reason  of  indications  given  that  it  was  being 
slowed  up  for  that  purpose.  In  such  a  situation  the 
duty  of  the  trainmen  towards  passengers  departing  is 
the  same  as  to  those  taking  passage.  Employes  must  see 
that  no  person  intending  to  act  on  the  invitation  is  sr» 
situated  a^  to  be  imperiled  by  strating." 
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The  following  charge  was  refused  to  defendant : 
"The  court  charge  the  jury  that  if  they  believe  from 
the  evidence  that  the  car  stopped  before  it  reached  the 
corner  of  Broad  and  Selma  streets,  and  plaintifif  got  up 
from  his  seat  and  got  on  the  running  board  of  the  car 
and  defendant,  in  switching  its  car,  started  the  car 
backwards  suddenly,  and  that  caused  plaintiff  to  fall, 
then  plaintiff  cannot  recover  under  counts  4,  5,  6,  and 
7  of  plaintiff's  complaint." 

A.  D.  PiTTS^  and  Daniel  Partridge^  Jr.^  for  appel- 
lant. Count  4  charges  simple  negligence  as  well  as  wan- 
tonness, and  the  demurrer  should  have  been  sustained 
to  this  count.— ycrner  v.  Ala.  G.  S.  Ry.  Co.,  103  Ala. 
574;  C.  of  Ga.  Ry.  Co.  v.  Fosliee,  125  Ala.  199;  M.  d  C. 
R.  R.  Co.  V.  Martin,  117  Ala.  367;  A.  G.  S.  v.  Williams, 
140  Ala.  230.  The  facts  pleaded  show  simple  negligence. 
— Southern  Ry.  Co.  v.  Bunt,  131  Ala.  591;  L.  d  N.  v. 
Mitchell,  134  Ala.  261;  Peters  v.  Southern  Ry.  Co.,  135 
Ala.  533.  Counsel  discuss  demurrers  to  count  5,  but 
without  citation  of  authority.  They  insist  that  the  de- 
murrer to  count  6  should  have  been  sustained  on  authori- 
ties cited  above  and  Armstrong  v.  Montgomery  St.  Ry., 
26  South.  349.  The  court  erred  in  sustaining  demurrers 
to  the  6th  plea. — Montgomery  St.  Ry.  Co  Case,  142  Ala. 
674;  A.  G.  S.  v.  Guest,  144  Ala.  373;  Peters  v.  Southern 
Ry,  Co.  supra;  L.  &  N.  v.  Mitchell,  supra;  L.  &  N.  v. 
Muscatt,  41  South.  302.  The  question  of  whether  or  not 
the  plaintifif  was  thrown  off  or  stepped  oflf  was  an  issue 
to  be  tried,  and  the  facts  should  have  been  stated  and 
not  the  conclusions  of  the  witness. — Bir.  Ry.  L.  &  P.  Co. 
v.  Martin,  42  South.  618;  L.  &  N.  v.  Landers,  135  Ala. 
504;  Nichols  v.  The  State,  100  Ala.  23;  17  Cyc.  45-6. 
The  court  erred  in  giving  the  charge  requested  by  plain- 
tifif.—Tftomp-sor?^  V.  The  State.  30  Ala.  28;  A.  G.  S.  r. 
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Roebuck,  76  Ala.  277;  Hall  v.  The  State,  88  Ala.  238; 
Hare  v.  Little,  28  Ala.  236.  The  court  should  have 
given  the  affirmative  charge  as  to  count  4,  having  in- 
duced the  ruling  on  demurrer  to  the  pleas  that  this  count 
was  for  willful  or  wanton  injury  plaintiff  cannot  as- 
sert the  contrary. — Taylor  v.  Crook,  136  Ala.  354. 

CuAiG  &  Craig,  for  appellee.  The  court  properly  over- 
ruled the  demurrers  to  the  1st,  2nd  and  3rd  counts. — 
Armstrong  v,  Montgomery  St.  Ry.,  123  Ala.  244;  B.  R, 
L.  d  p.  Co.  V.  Livingston,  39  South.  374;  L.  d  N.  v.  Mar- 
hury,  125  Ala.  237;  C.  of  G.  Ry.  Co.  v.  Freeman,  134  Ala, 
354;  Russell  v.  H.  R.  L.  &  P.  Co.,  137  Ala,  628;  L.  d  N. 
V.  Jones,  83  Ala.  373;  B.  L.  d  I.  Co.  v.  Compbell,  121  Ala. 
50;  G.  P.  Ry.  Co.  v.  Davis,  92  Ala.  307;  Langhran  v. 
Brewer,  113  Ala.  509.  Nor  did  the  court  err  in  over- 
ruling demurrers  to  the  4th  and  7th  counts. — L.  d  N, 
V.  Orr,  121  Ala.  498;  M.  d  C.  Co.  v.  Martin,  117  Ala. 
367;  G.  P.  Ry.  Co.  v.  Lee,  92  Ala.  262;  L.  d  N.  v.  Brown, 
121  Ala.  221.  These  counts  charged  simple  negligence. 
—Southern  Ry.  Co.  v.  Bush,  122  Ala.  470;  B.  R.  L.  d 
P.  Co  V.  Jaffee,  45  South.  469;  L.  d  N.  v.  Orr,  121  Ala. 
497.  The  court  properly  sustained  demurrers  to  the 
pleas.— J/o6t7e  L.  d  I.  Co.  v.  Walsh,  40  South.  560.  The 
pleas  do  not  specify  the  acts  relied  on  as  negligence. — 
Postal  Tel.  Co.  Hulsey,  115  Ala,  193;  Johnson's  Case, 
104  Ala.  241 ;  Herndon's  Case,  100  Ala.  457.  In  further 
support  of  the  contention  that  under  the  facts  pleaded, 
the  pleas  were  insufficient,  counsel  cite  the  following 
case?.— B.  R.  L.  d  P.  Co.  v.  West,  38  South.  1016;  B.  R. 
L.  d  P.  Co.  V.  James,  121  Ala.  120;  Watkins  v.  B.  R. 
d  E.  Co.,  120  Ala.  147;  B.  R.  d  E.  Co.  v.  Wildman, 
119  Ala.  547.  The  charge  given  at  plaintiff's  request  is 
pvvpev.— Sweet  v.  Bir.  R.  d  E.  Co.  33  South.  886.  The 
court  did  not  err  in  refusing  the  general  charges  request- 
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ed  by  the  defendant. — Mobile  L.  &  Ry.  Co,  v,  Walsh, 
supra.  On  the  authorities  cited  above,  whether  or  not 
defendant  was  negligent  in  attempting  to  alight  from 
the  car,  was  a  question  for  the  jury  and  did  not  of  it- 
self constitute  negligence. 

ANDERSON,  J.— While  count  4  of  the  complaint 
charges  that  the  motorinan  in  charge  of  said  car  will- 
fully, wantonly,  and  negligently  started  the  car  back, 
it  does  not  aver  a  consciousness  on  the  part  of  the 
motorman  of  the  plaintiff's  peril,  or  that  it  was  so  start- 
ed at  a  point  where  the  starting  of  which  was  known  to 
the  motorman  as  being  dangerous.  It  does  not  aver 
that  the  motorman  knew  that  the  plaintiff  was  preparing 
to  alight  or  in  the  act  of  alighting  when  he  started  the 
car,  or  that  people  customarily  transferred  at  that  par- 
ticular point.  It  does  aver  that  the  conductor  and  other 
employe?  of  the  defendant  knew  that  it  was  necessary  for 
him  to  get  oflf  at  the  corner  of  Broad  and  Selma  streets, 
but  does  not  aver  that  they  knew  he  had  to  get  off  at  this 
particluar  point  at  said  crosnng,  or  that  this  was  the 
place  of  making  transfers,  and  that  it  was  so  known  to 
the  servant  starting  the  car.  It  is  a  matter  of  common 
knowledge  that  there  are  four  corners  at  the  usual  street 
cropping,  and  there  is  no  averment  that  the  servants 
knew  that  plaintiff  had  to  transfer  at  the  one  where  he 
made  the  attempt,  or  that  it  was  the  particular  corner 
where  passengers  did  transfer.  The  trial  court  did  not 
err  in  overruling  the  demurrers  proceeding  upon  the  the- 
ory that  this  was  a  count  for  wanton  or  willful  miscon- 
duct, ftloreover,  it  was  treated  as  a  simple  negligence 
count  throughout  the  trial,  by  the  allowance  of  pleas 
of  contributory  negliijence  thereto  and  in  giving  special 
charges  that  contributory  negligence  would  defeat  a 
recoverv  thereunder. — MoTfiffjomcry  f^t.   R.   R.  v.   Rice. 
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142  Ala.  674;  38  South.  857;  L.  d  N.  R.  R,  v.  Orr,  121 
Ala.  489,  20  South.  35;  J/,  d  C.  R,  K.  v.  Martin,  117  Ala. 
367,  23  South.  231. 

Counts  4,  5,  6,  and  7  aver  that  the  car  was  negligently 
started  backwards,  and  suflSciently  charged  simple 
negligence. — Armstrong  v.  Montgomery  /?.  R.,  123  Ala. 
244,  26  South.  349;  L.  d  N.  R.  R.  Co.  v.  Marhury,  125 
Ala.  237,  28  South.  438,  50  L.  R.  A.  620;  RusficH  v. 
Huntsville  R.  R.,  137  Ala.  628,  34  South.  855.  We  do 
not  understand  the  count  to  set  out  or  attempt  to  set 
out  the  constituents  of  negligence.  It  does  not  ascribe 
the  negligence  to  the  preceding  detailed  circumstances 
above,  or  charge  that  it  consisted  in  the  acts  or  omis>ions 
as  aforesaid.  We  are,  of  course,  aware  of  the  rule  that, 
notwithstanding  the  quo  modo  need  not  be  averred,  yet 
when  it  is,  and  the  pleader  relies  upon  the  facts  so  set 
out  as  charging  negligence,  that  the  count  is  bad  if  the 
facts  so  stated  fail  to  show  negligence.  But  we  do  not 
think  the  complaint  in  the  case  at  bar  predicates  the 
charge  of  neufligence  upon  the  facts  detailed.  It  avers 
the  surroundings  and  conditions,  and  that  the  motorman 
negligently  started  the  car,  etc.,  thereby  throwing  the 
plaintiff  down.  It  does  not  aver  that  the  conditions  de- 
tailed constituted  negligence,  nor  attempt  to  set  out 
the  quo  modo  by  reference  to  the  detailed  facts  or  other- 
wise. 

The  trial  court  did  not  commit  reversible  error  in 
sustaining  the  demurrer  to  plea  6.  Whether  good  or 
bad,  which  we  need  not  decide,  it  was  cured  by  the 
general  issue  as  to  counts  4,  5,  6,  and  7.  Each  of  said 
counts  charge  that  the  plaintiff  was  thrown  from  the 
car,  while  the  plea  avers  that  he  stepped  off  backwards. 
If  he  stepped  off,  whether  forward  or  backwards,  then 
he  was  not  thrown  off,  as  charged  in  said  counts  of  the 
complaint.     It  is  true  counts  1,  2,  and  3  merely  charge 
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a  negligent  failure  to  safely  transport  the  plaintiff  as 
a  passenger;  and  conceding,  without  deciding,  that  said 
plea  6  was  a  good  plea  of  contributory  negligence  to 
these  counts,  the  defendant  got  the  benefit  of  same  under 
plea  7,  to  which  no  demurrer  was  sustained. 

The  question  asked  the  plaintiff  as  a  witness,  "Did 
you  step  off  the  car,  or  were  you  thrown  off?"  did  not 
necessarily  call  for  a  conclusion  of  the  witness.  The 
fact  that  he  did  or  did  not  step  off  was  a  fact  to  which 
he  could  testify.  Conceding,  therefore,  without  deciding, 
that  a  part  of  the  question  called  for  a  conclusion,  in 
order  to  put  the  trial  court  in  error,  the  objection  should 
have  separated  the  good  from  the  bad,  and  applied  to 
only  so  much  of  the  interrogation  as  solicited  a  con- 
clusion. 

Charge  1,  given  at  the  request  of  the  plaintiff,  was  an 
invasion  of  the  province  of  the  jury  and  should  have 
been  refused.  It  assumes  and  in  effect  tells  the  jury 
that  indications  were  given  that  the  car  was  being  slow- 
ed for  the  purpose  of  permitting  passengers  to  alight. 
It  may  be  from  the  plaintiff's  evidence  that  the  jury 
might  be  authorized  to  infer  an  invitation  to  alight  and 
that  this  inference  could  be  drawn  by  reason  of  indica- 
tions, if  any  there  were;  but  the  vice  of  the  charge  is 
that  it  assumes  and  instructs  that  indications  were  given 
from  which  an  invitation  to  alight  might  be  implied, 
when  it  was  for  the  jury  to  determine  the  nature  and 
character  of  the  indications,  if  any  there  were.  A 
charge  which  assumes  the  existence  of  a  fact,  or  which 
instructs  that  it  does  exist  when  it  does  not,  or  when 
there  is  a  conflict  in  the  evidence  as  to  whether  or  not 
it  does  exist,  i*  clearly  an  invasion  of  the  province  of  the 
jury. — 2  Mayfield,  p.  571;  Thompson  v.  State,  30  Ala. 
28;  A.  G.  S,  /?.  /?.  r.  Roebuck,  76  Ala.  277;  Hair  v.  lAt- 
tIer2H  >la.  230. 
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The  trial  court  did  not  err  in  refusing  the  affirmative 
charges  as  to  counts  4  and  7.  We  have  already  held 
that  these  counts  did  not  charge  wanton  or  willful  mis- 
conduct, and  there  was  evidence  from  which  the  jury 
could  infer  simple  negligence. 

The  trial  court  did  not  err  in  refusing  charge  A,  re- 
quested by  the  defendant.  The  undisputed  evidence 
shows  that  the  car  had  reached  the  corner  of  Broad  and 
Selma  streets  before  it  stopped,  or  before  the  plain- 
tiff attempted  to  alight.  It  may  not  have  passed  even 
the  first  corner,  but  the  front  of  it  reached  the  corners 
nearest  to  it,  and  the  complaint  avers  (counts  4,  5,  6,  and 
7)  that  when  the  car  reached  the  corner  of  Broad  and 
Selma  streets  it  was  stopped,  etc.  It  does  not  designate 
any  particular  corner. 

For  the  error  above  designated,  the  judgment  of  the 
city  court  is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Dowdell  and  McClelian,  JJ.,  con- 
cur. 


Soutlioni  Railway  Vo.v.  \\  c)oh\v- 

Damages  for  Putting  Down  Passenger  tiliort  of  Desti- 
nation, 

(Decided  Jan.  1-3,  1909.    48  South.  .S(t9.) 

1.  Carriers;  Failure  to  Carrj/  Pasaetiper  to  Destination;  Negli- 
gettce;  Jun/  Question. — Where  the  evidence  tended  to  show  that 
plaintiff,  a  ra'^^wp^r  pave  her  ticliet  to  the  conductor,  tellinjc  him 
at  the  time  that  she  desired  to  go  to  A.,  and  was  not  acquainted 
with  the  stations  along  the  road ;  and  suhseonently  defendant's  flag- 
man a«ked  plaintiff  where  she  was  going,  told  her  that  the  car  Fhe 
WPS  on  did  net  go  to  A.  and  directed  her  to  go  into  another  car  at  a 
jimction.  which  proved  to  he  the  wrong  car.  and  on  account  of  which 
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plaintiff  was  compelled  to  loFe  her  train  and  wait  for  another,  the 
question  of  the  negligence  of  the  defendant  was  one  tor  the  deteinn- 
ination  of  the  jury. 

2.  Same;  Wiwionness;  Juiu  Question. — If  the  flagman  of  defend- 
ant knew  that  the  car  occupied  by  plaintiff  was  the  proper  car  to 
convey  her  to  her  destination,  and  that  the  car  into  which  he  di- 
rected her  to  go  was  the  wrong  car,  and  reali^^ed  that  his  course  of 
conduct  would  prcbably  result  In  inconvenience  and  injury  to  the 
plaintiff,  wantonness  might  be  fairly  imputed  to  him,  since  a  pur- 
pose to  Injure  is  not  an  ingredient  of  wantonness,  and  the  question 
was  one  for  the  determination  of  the  jury. 

3.  Same;  Pvnitire  Damages. — Where  there  was  evidence  Justify- 
ing an  inference  that  the  servants  of  defendant  were  guilty  of  wan- 
tonness in  directing  plaintiff  to  remove  to  the  wrong  car  punitive 
damages  may  be  assessed  In  the  discretion  of  the  jury. 

4.  Carriers;  Cvsfoms;  Evidence. — A  witness  who  has  travelled  on 
the  train  about  once  a  month  for  more  than  a  year  is  not  competent 
to  prove  the  cuptom  on  the  part  of  trainment  in  calling  out  stations 
or  announcing  change  of  cars. 

Appeal  from  Birmingham  City  Court 

Heard  before  Hon.  H.  A.  Sharpe. 

Action  by  Dealy  Wooley  against  the  Southern  Rail- 
way Company.  Judgment  for  plaintiff,  and*  defendant 
appeals.    AflBrmed. 

The  following  charges  were  refused  to  the  defendant : 
"(4)  Under  the  evidence,  you  cannot  assert  any  puni- 
tive damages  against  the  defendant.  (5)  Under  the  evi- 
dence, you  cannot  find  defendant's  servant  or  servants 
guilty  of  any  wantonness."  "(9)  The  jury  should  weigh 
the  evidence  in  the  light  of  their  common  knowledge 
and  common  experience,  and  if  from  the  evidence,  so 
considered,  you  conclude  that  it  is  improbable  that  the 
flagman  or  other  servant  of  defendant  should  have  given 
plaintiff  the  information  or  direction  claimed  by  her 
to  have  been  given,  you  would  have  the  right,  in  your 
reasonable  discretion,  to  reject  the  evidence  on  that 
point." 

Weatherly  &  Stokei.y,  for  appellant.  The  witness 
having  testified  that  he  heard  the  announcement  on  the 
particular  occasion  complained  of  it  was  competent  to 
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show  by  him  that  such  announcement  was  customarily 
made  at  that  station. — Southern  Ry,  v.  Bowers ^  141  Ala. 
517;  McDonald  v.  Ry.  Co.,  110  Ala.  161;  Western  Ry, 
Co.  V.  Arnett,  137  Ala.  415;  L.  dc  N.  v.  Webb,  97  Ala.  157 ; 
Southern  Ry.  Co.  v.  Douglass,  144  Ala.  358.  It  was  ad- 
missible as  a  collateral,  corroborative  fact. — Cook  v. 
Malone,  128  Ala,  644.  The  charge  instructing  the  jury 
to  find  for  the  defendant  under  the  2d  count,  as  well 
as  charges  4  and  5  requested  by  the  defendant,  should 
have  been  given. — Southern  Ry.  Co.  v.  Bunt,  131  Ala. 
591;  Perkins  v.  Bir.  R.  L.  &  P.  Co.,  132  Ala.  470;  Bir. 
R.  &  E.  Co.  V.  Butler,  135  Ala.  394.  Under  the  facts 
in  this  case  punitive  damages  were  not  recoverable. — 
Wilkerson  v.  Searcy,  76  Ala.  181 ;  Mobile  Co.  v.  lAttle, 
108  Ala.  399.  Charge  9  should  have  been  given. — South- 
ern Ry.  Co.  V.  Peters,  135  Ala,  533.  A  new  trial  should 
have  been  granted  on  the  incredibility  of  plaintiff's  tes- 
timony.— Southern  Ry.  v.  hollar,  135  Ala.  375 ;  Southern 
Ry.  Co.  V.  HilL  39  South.  987. 

Bowman^  Harsh  &  Bbddov7,  for  appellee.  The  court 
did  not  err  in  the  exclusion  of  the  evidence. — M.  &  A.  o/ 
Bir.  V.  Starr,  112  Ala.  107.  Punitive  damages  were  re- 
coverable in  this  case  under  the  facts. — Cent.  Ry.  v. 
Partridge,  136  Ala.  596.  On  this  authority,  the  general 
charge  as  to  count  2,  and  charges  2  and  4  were  properly 
refuj?ed  to  the  defendant.  Under  the  circumstances  of 
this  case  the  court  will  not  grant  a  new  trial. — Cobh 
V.  Malone,  92  Ala,  630;  Bir  R.  d  E.  Co.  v.  Dorsey,  131 
Ala.  177. 

DENSON,  J. — ^This  is  an  action  by  a  passenger 
against  a  common  carrier  to  recover  damages  conse- 
quent upon  her  being  left  by  defendant's  servant  or 
agent  at  a  station  short  of  her  destination.    There  aro 
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(WO  couDts  ill  the  complaint.  The  first  eoiiiits  for  re- 
covery upon  siiuph^  nejj:lif^ence,  while  the  second,  as  a 
basis  for  re^coyery,  after  stating;  the  proper  p^reniises, 
avers  that  "defendant's  servant  or  apent,  actinj^:  within 
the  line  and  scope  of  his  autliority  as  such  on  said  train, 
wantonly  or  intentionally  caused  plaintiff  not  to  be  car- 
ried on  said  train  to  her  destination,  well  knowing  that 
so  to  do  would  likely  or  probably  cause  ji:reat  perscmal 
inconvenience  and  damage,  and  thereby  \>'antouly  or 
intentionally  caused  plaintiff  to  suffer  said  ijijuries  and 
damages/'  The  cause  was  tried  on  these  counts  and  the 
;i(Mieral  issue.  There  were  verdict  and  iadginent  for 
Mie  plaintiff  in  the  sum  of  |250,  and  therefrom  defendant 
has  appealed. 

The  main  questions  for  consideration  arise  on  charges 
refustnl  to  the  defendant,  amongst  them  being  the  gener- 
al attlrmative  charge  in  resiK'ct  to  each  count  of  the  com- 
plaint. Th(*  plaintiff,  a  married  woman,  accompanied 
by  her  two  children,  two  and  three  years  old,  respective 
ly,  after  providing  herself  with  a  ticket  entitling  her  ^f* 
passage  on  defendant's  train  to  America  Junction,  board- 
ed one  of  defendant's  trains  at  Birmingham,  on  April 
25,  1906,  on  route  to  said  point,  which  was  a  station  on 
defendant's  road.  Plaintiff  had  travelcMl  the  road  only 
once,  and  knew  nothing  about  the  staticms  on  the  road. 
When  the  conductor  in  the  course  of  his  duty  reached 
the  plaintiff  on  the  train,  she  gave  him  her  ticket  and 
baggage  check,  telling  him  that  she  desii*ed  to  get  off 
at  America  Junction,  and  that  she  was  not  acquainted 
with  the  staticms  along  the  route.  The  train  carried  a 
car  which  was  to  be  cut  off  at  Jefferson,  an  intermedi- 
ate station,  and  incorporated  in  another  of  defendant/s 
trains  which  ran  between  Jefferson  and  Blossburg. 

Plaintiff  testified,  substantially,  that  she  was  riding 
in  the  rear  car,  on  the  way  from  Rinningham,  and  never 


Digiti 


ized  by  Google 


1583  OP  ALABAMA.  461 

[Southern  Railway  Co.  v.   Wooley.J 

saw  the  conductor  after  he  took  up  her  ticket ;  that  the 
*'[K)rter/'  a  white  man,  who  was  calling  the  stations  on  ' 
the  train,  before  the  train  reached  JeflPerson,  asked  her 
where  nho  was  going,  and  that  she  told  him  three  times 
she  was  going  to  America  Junction;  that  "he  explicitly 
directed  nu»  to  go  into  the  other  car,  and  stated  that  the 
car  I  was  in  was  going  l>a(*k  to  Birmingham.  I  obeyed 
him,  and  he*  helpcnl  me  carry  my  bundle-*  in  there." 
When  the  train  reached  Jefferson  the  car  in  which  plain- 
tiff was  then  traveling  was  cut  out,  and  the  train  pro- 
ceeded on  its  journey.  The  car  cut  out  was  then  coupled 
into  and  made  a  part  of  the  train  to  Blossburg,  which 
train  departed  on  its  journey  to  Blossburg.  Plaintiff' 
did  not  learn  that  she  was  on  the  Blossburg  train  until 
it  had  attained  a  distance  of  300  or  400  yards  from  Jef- 
f(»rson,  when  Ww  conductor  called  on  her  for  fare.  She 
then  asked  him  to  let  her\get  oft",  whereupon  the  train 
was  backiHl  to  witliin  a  short  distance  of  the  station, 
jind  she  alighted  and  walktMl  to  the  station.  This  was 
near  sundown.  There  ANcre  no  white  people  living  at 
Jefferson,  and  accommodations  could  not  be  obtained 
for  plaintiff'  and  her  children  overnight;  so  she  pre- 
vailed upon  a  boy  to  go  with  her  to  Nebo,  another  station 
(m  defendant's  road,  in  the  direction  of  America  Junc- 
tion and  nvav  a  mile  from  Jefferson.  She  spent  the 
night  at  Xebo,  at  the  home  of  Dr.  Hancock;  and  on 
the  next  afternoon  there  took  a  train  and  proc(*tMled  on 
her  journey  to  America  Junction,  where  she*  was  met 
by  her  husl>and.  There  is  no  testimony,  in  rc^spect  to 
what  occurred  between  the  plaintiff"  and  the  c<)nductor 
or  between  the  plaintiff  and  the  flagnmn,  save  that  of 
plaintiff  as  recite<l  above.  But,  even  if  there  were,  it 
would  at  most  only  show  a  (conflict  in  evidence. 

In  the  light  of  the  foregoing  tendencies  of  the  evi- 
dence, the  court  entertains  the  opinion  that  it  cannot  he 
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contended,  with  any  show  of  reason,  that  defendant's 
agent  or  agents  were  not  guilty  of  negligence  in  respect 
to  plaintiff's  stopping  at  Jefferson,  instead  of  going  on 
to  her  destination  that  afternoon.  This  being  true,  the 
next  question  to  be  considered  is:  Is  the  evidence  of 
such  a  nature  as  to  fairly  afford  an  inference  of  wanton- 
ness on  the  part  of  defendant's  flagman?  "A  purpose 
to  injure  is  not  an  ingredient  of  wantonness."  If  the 
flagman  knew  that  the  car  plaintiff  occupied  was  the 
proper  car  to  convey  her  to  her  destination  that  after- 
noon, and  knew  that  the  car  into  which  he  directed  plain- 
tiff  to  remove  was  to  be  cut  out  at  Jefferson  and  would 
not  proceed  to  America  Junction,  and  saw  and  realized 
plaintiff's  condition — if  he  was  conscious  of  all  this, 
and  realized,  from  the  attending  circumstances,  that  the 
course  of  conduct  he  adopted  would  likely  or  probably 
result  in  inconvenience  and  injury  to  the  plaintiff — 
then  wantonness  might  be  fairly  inferred  and  attributed 
to  him. — Birmingham^  etc  Co.  v.  Bowers,  110  Ala.  328, 
20  South.  345;  Birmingham,  etc.,  Co.  v.  Pinkard,  124 
Ala.  372,  26  South.  880. 

Upon  the  foregoing  considerations  it  follows  that  the 
court  properly  refused  the  affirmative  charges  requested 
by  the  defendant,  leaving  to  the  determination  of  the 
jury  the  questions  of  negligence  and  wantonness.  It  also 
follows  that  charges  4  and  5,  requested  by  the  defendant, 
were  well  refused. 

For  the  reasons  given  in  Hale's  Case,  122  Ala.  85,  26 
South.  236,  condemnatory  of  charge  1  requested  by  the 
defendant  in  that  case,  charge  9,  here  requested  by  the 
defendant,  was  properly  refused. 

Cairns,  a  witness  for  defendant,  testified  that  plain- 
tiff was  riding  in  the  same  coach  he  was  in  (the  second 
car  from  the  rear) ;  that  he  knew  he  was  at  Jefferson, 
because  the  flagman  came  through  the  front  end  of  the 
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car  and  "hollered,  ^Jefferson.  Change  cars  for  Bloss- 
burg.  The  rear  coach  goes  to  Blossburg.' ''  He  further 
testified  that  he  traveled  on  that  train  about  once  a 
month,  and  had  been  doing  so  for  more  than  a  year. 
Thereupon  defendant's  counsel  asked  him  this  question : 
"State  whether  or  not  you  had  heard  that  announcement 
made  ordinarily  when  you  traveled  there."  Even  if 
it  were  competent  to  prove  custom,  in  respect  to  defend- 
ant's servant's  calling  the  stations  or  making  the  an- 
nouncement testified  to,  the  proffered  testimony  does 
not  rise  to  the  dignity  of  custom.  The  evidence  sought 
was  immaterial. 

The  court  committed  no  error  in  overruling  defend- 
ant's motion  for  a  new  trial. 

It  results  that  the  judgment  of  the  city  court  must 
be  affirmed. 

Affirmed. 

Haralson,  Simpson,  and  Andeeson,  J  J.,  concur. 


Louisville  4&  Nashville  R,  R.  Co. 
V.  Caiinoii. 

Damages  for  Being  Directed  to  Take  Wrong  Train. 
(Decided  Dec.  17,  1908.    48  South.  64.) 

1.  Carriers;  Passengers;  Complaint;  Variance. — An  allegation  In 
a  complaint  against  a  railroad  company  because  its  gntemnn  at  a 
union  station  misdirected  plaintiff  as  to  a  train  of  another  road,  which 
alleges  that  plaintiff  purchased  his  ticket  over  such  other  road  from 
defendant  and  that  defendant  sold  him  the  ticket  is  not  supported 
by  proof,  that  the  ticket  agent  at  the  union  station  sold  tickets  for 
all  the  roads  entering  the  union  depot;  and  this  allegation  is  de- 
scriptive of  the  wrong  imputed  to  the  defendant,  and  must  be  proven, 
although  the  complainant  might  have  confined  his  averments  to  the 
fact  that  he  purchased  the  ticket  without  alleging  that  It  was  pur- 
chased from  and  sold  by  the  defendant 
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2.  Same;  Passengcrn;  Liability;  Joint  Agent. — Where  the  com- 
plaint sought  to  fix  liability  on  defendant  on  the  ground  that  the 
gatemau  was  its  agent,  and  not  for  the  wrong  doing  of  a  joint  agent, 
to  whom  defendant  with  others  bore  the  relation  of  principal,  proof 
that  the  gateman  was  a  servant  of  the  defendant,  and  while  acting 
within  the  scope  of  his  employment  as  such  negligently  misdirected 
plaiutiflt  as  to  his  train,  and  that  as  a  proximate  consequence  thereof 
plain  tiff  suffered  injury,  will  authorize  a  recovery,  irrespective  of 
the  proposition  that  if  the  gateman  was  the  Joint  agent  of  the  several 
roads  entering  the  union  depot,  defendant  could  be  liable  only  in  con- 
se(iuenctj  of  the  negligence  with  respect  to  duties  owed  in  perform- 
ance by  such  Joint  agent  to  defendant. 

Appeal  from  Montgomery  (>ity  (7ourt. 

Heard  l)efore  Hon.  A.  I).  Sayrb. 

Action  by  Adolphus  (\innon,  pro  ami,  against  the 
Louisville  &  Nashville  Railroad  (Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Geouge  \\\  Jones,  and  S.  L.  Fieli>s,  for  appellant. 
The  court  erred  in  refusing  to  strike  portions  of  the 
complaint  as  pointed  out  in  the  motion.  The  damages 
claimed  were  too  remote  and  unc^ertain. — IV.  l\  T.  fV>. 
V,  Wilson,  93  Ala.  32;  20  Am.  St.  R(^p.  589.  It  is  clear 
tliat  neither  count  of  the  ccmiplaint  states  a  cause  of 
action. — HI  Am.  Dec.  (531;  Thompsau's  Case,  77  Ala. 
448;  Dean  r.  IJ,  T,  V.  d-  (I.  If.  If.  To.  rt  ///,  98  Ala.  586. 
The  count  sliows  upon  its  face  that  the  plaintiff  was  a 
tresspasser  ui)on  the  train  and  had  un  legal  right  to  en- 
ter or  remain  therecm.— 7(>  Ala.  492;  90  Ala.  119;  95 
Ala.  392;  117  Ala.  413.  It  was  plaintiff's  duty  under 
the  law  after  missing  his  train  to  use  all  reasonable 
effort  to  minimize  his  damage  as  much  as  possible. — 
\V.  U.  T.  ro.  r.  Hay,  83  Ala.  542;  27  A.  &  E.  Ency  of 
Law,  1033.  The  question  of  agency  is  (h»tennined  by  de- 
t(M*mining  for  whom  the  party  was  acting  at  the  time  of 
the  performance  of  the  service,  not  by  who  has  the  right 
to  employ  or  dischai'ge. — Dean  r.  /•;.  T.  W  d  G.  R.  R.  Co. 
supra.    The  principal  and  not  the  agent  is  liable  for  the 
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acts  of  the  ageiit  done  within  the  scope  of  his  employ- 
ment.—PoM?e//  r.  \\adi\  109  Ala.  97.  Charge  11  should 
have  been  given. — 61  Am.  Dec.  631. 

L.  A.  Sanderson^  for  appellee.  The  complaint  stated 
a  cause  of  action. — Robertson  r.  A.  &  N.  R,  /?.  Co,,  27 
South.  831;  Dean  v.  E,  T.  V.  &  (}.  R.  R.  Co,,  98  Ala.  588. 

McCLELLAN,  J. — The  complaint  consists  of  two 
counts,  the  gravamen  of  each  of  which  is  that  a  gateman 
in  the  employ  and  service  of  the  defendant  (appellant) 
negligently  misdirected  the  plaintiff  in  respect  of  a  train 
he  desired  to  take  and  to  passage  on  which  he  was  enti- 
tled. To  both  these  counts  of  the  complaint  this  aver- 
ment is,  in  substance,  common :  "»  »  »  That  the  de- 
fendant owned,  operated,  and  conducted  a  passenger  de- 
pot  in  the  city  of  Montgomery,  and  sold  tickets  for  pas- 
sage on  its  railway  and  on  various  and  other  sundry 
railroads  that  operated  in  and  carricxl  passengers  into 
and  out  of  the  city  of  Montgomery,  and  also  at  said  time 
sold  tickets  for  passage  on  the  Atlantic  Coast  Line  Rail- 
road operating  (in)  and  out  of  the  city  of  Montgomery 
to  various  and  sundry  points;  ♦  »  »  that  he  (the 
plaintiff)  purchased  a  ticket  from  defendant  at  defend- 
ant's passenger  depot  over  the  Atlantic  Coast  Line  Rail- 
road from  Montgomery  to  Ramer,  Ala.  *  *  *''  The 
allegation  that  Cannon's  ticket  from  Montgomery  to 
Ramer,  over  the  Coast  Line  road,  was  sold  by  the  defend- 
ant to  plaintiff  is  wholly  without  support  in  the  testi- 
mony in  the  transcript  before  us.  The  only  elBfort  to 
produce  any  testimony  bearing  even  remotely  upon  this 
allegation  was  through  the  ticket  agent,  introduced  by 
<lefcndant,  Suratt.  Suratt  testified  "that  he  was  ticket 
agent  at  the  Union  Depot;  that  he  sold  tickets  for  all 
the  roads  entering  the  Union  Depot."    Further  testimo- 
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ny  from  this  witness,  with  reference  to  the  separation^ 
of  funds  secured  from  sales  of  tickets  over  each  road, 
was  disallowed  at  the  instance  of  the  plaintiff.  As  is 
manifest,  the  quoted  testimony  from  Suratt  did  not 
alone  tend  to  the  proof  of  the  allegation  that  the  de- 
fendant sold  this  ticket  from  Montgomery  to  Ramer. 
Indeed,  the  testimony  did  not  assume  to  be  directed  to 
the  sale  of  this  particular  ticket.  The  averment  under 
consideration  being  wholly  unsupported  in  the  evidence, 
the  inquiry  is  whether  that  averment  was  material?  We 
think  so;  and  the  result  is  that  the  affirmative  charges 
as  to  each  count,  requested  by  the  defendant,  should 
have  been  given. 

Our  reasons  for  the  conclusion  will  be  briefly  stated. 
The  averment  was  descriptive  of  the  wrong  imputed  to 
the  defendant.  It  was  necessary,  in  this  instance,  and 
obviously  so  regarded  by  the  pleader,  that  plaintiff^s 
right  to  pass  the  entrance  gate  and  gateman  be  predi- 
cated upon  a  ticket  entitled  him  to  take  passage  on  a 
train  within  the  inclosure.  The  source  of  the  prereq- 
uisite is  flatly  ascribed  in  the  complaint  to  the  defend- 
ant; and  this,  notwithstanding  the  place  of  destination 
was  on  the  Coast  Line's  railway,  and  not  on  that  of  the 
defendant.  The  pleader  might  well  have  confined  his 
averment,  in  this  respect,  to  the  allegation  that  he  had 
purchased  a  ticket  from  Montgomery  to  Ramer  over  the 
Coast  Line's  railway,  omitting  the  allegation  that  it 
was  purchased  from  and  sold  by  the  defendant.  Having 
however,  chosen  to  particularize,  as  this  pleader  did,  it 
was  necessary  that  he  carry  the  averment  in  proof.  The 
following  decisions,  with  others  therein  cited,  of  this 
court,  while  not  in  exact  point,  announce  the  rule  now 
applied: — Smith  t\  Causey,  28  Ala.  655,  65  Am.  Dec. 
372;  .1.  G.  S.  /?.  /?.  Co,  i\  McWhorter,  156  Ala,  269,  47 
South  84;  Sfow.  /?.//.  Co,  r,  Hinullcy,  151  Ala.  378,  44 
South.  195. 
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Since  another  trial  must  be  had,  it  is  proper  that  we 
should  state  our  opinion  that  the  complaint  not  only 
sets  forth  a  good  cause  of  action  upon  the  alleged  neg- 
ligence of  the  gateman,  but  that  no  ground  of  the  de- 
murrer thereto  is  well  taken. — Robertson  v.  L.  &  N.  R,  R. 
Co.,  142  Ala.  216,  37  South.  831.  The  insistence  of  coun- 
sel for  appellant  that  if  the  gateman,  to  whom  the  neg- 
ligence is  imputed,  was  the  joint  agent  of  the  several 
roads  entering  the  Union  Station,  then  this  defendant 
could  be  liable  only  in  consequence  of  negligence  with 
respect  to  duties  owed,  in  performance,  by  such  joint 
agent  to  this  defendant  (see  Z)ean  v.  E.  T.  Y.  &  O.  Ry, 
Co.  and  L.  &  N.  R.  R.  Co.,  98  Ala.  586,  13  South.  489), 
is  not  a  material  inquiry,  in  this  case,  s&  the  complaint 
is  now  framed,  for  the  reason  that  both  counts  of  the 
complaint  seek  to  fix  liability  upon  the  defendant  for 
the  misfeasance  of  its  agent  and  not  for  the  misfeasance 
of  a  joint  agent  to  whom  the  defendant  bore  the  relation, 
with  others,  of  principal. 

The  court  below  correctly  abstracted  from  the  case 
the  issue  of  fact  tersely  stated  in  the  oral  charge,  viz : 
Was  the  gateman  the  agent  or  servant  of  the  defend- 
ant, and,  if  so,  while  acting  within  the  scope  of  his  em- 
ployment as  such,  did  he  negligently  misdirect  this  plain, 
tiff  in  respect  of  the  train  on  which  he  was  entitled  and 
desired  to  travel,  as  a  proximate  consequence  of  which 
the  plaintiff  suffered  injury?  And  on  the  proof  on  that 
issue  contained  in  this  record  the  court  properly  sub- 
mitted the  decision  of  the  issue  to  the  jury. 

It  is  unnecessary  to  consider  other  questions.  For  the 
error  in  refusing  the  affirmative  charges,  on  the  theory 
stated,  the  judgment  is  reversed,  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

Tyson.  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 
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Montgomery  Traction  Co.  v.  Knabe. 

Da  mages  for  Injuries  to  a  Passenger. 

(Decided  Nov.  24th,  1908.     Rehearing  denied  Jan.  24th,  1909. 
48  South.  501.) 

1.  Statutes;  Construction;  *'Vntii:'— The  words  **Until  a  certain 
named  Saturday,"  as  used  in  the  act  creating  the  Montgomery  City 
(^ourt,  has  the  effect  to  include  the  Saturday  named,  so  as  to  make 
it  a  part  of  the  term  of  the  court.  (Overruling  Johnson  v.  The 
State,  141  Ala.  7.) 

2.  Bills  of  Ed'ception;  Time  of  Signing ;  Court  Rules. — Rule  30  Su- 
preme Court  applies  to  bills  of ' exceptions  signed  under  agreement 
of  counsel  extending  the  time,  and  not  to  bills  signed  under  an  order 
of  the  court  extending  the  time  for  signing. 

3.  Same;  Extension  of  Time;  Authority. — Section  10  of  the  Act  of 
Feb.  7th,  1901  (Acts  1900-01,  p.  830)  authorizes  an  extention  of  time 
for  the  signing  of  bills  of  exceptions  by  agreement  of  counsel,  or  the 
parties,  or  by  order  of  the  presiding  Judge;  but  does  not  authorize 
the  court  to  order  an  extention  of  time. 

4.  Same;  On  Motion  for  New  Trial — A  bill  of  exceptions  from  the 
VAty  Court  of  Montgomery,  signed  within  thirty  days  from  the  court's 
action  on  a  motion  for  a  new  trial,  is  signed  in  time  to  present  for  re- 
view the  action  of  the  court  on  the  motion  for  a  new  trial,  although 
it  does  not  present  for  revieiw  the  matters  arising  on  the  original 
trial,  unless  signed  in  accordance  with  the  rules  of  practice  and  sta- 
tutory provisions  of  the  act  creating  the  court. 

5.  New  Trial;  Impeaching  Verdict;  Testimony  of  Juror, — The  dec- 
larations of  a  juror  who  served  upon  a  civil  case,  which  involve  no 
question  of  fraud,  corruption  or  misconduct,  made  after  the  rendi- 
tion of  the  verdict,  and  after  the  juror  had  left  the  court  room,  can- 
not be  used  to  impeach  the  verdict  on  a  motion  for  new  trial. 

6.  Same;  Grounds:  Misconduct  of  Juror;  Evidence. — ^Where  no  ef- 
fort was  made  to  show  that  the  incident  was  In  any  manner  con- 
nected with  any  improper  conduct  on  the  part  of  the  jurors,  or  of 
the  persons  with  whom  they  talked,  or  that  the  conversation  or 
laughter  indulged  in  w-as  even  related  to  or  grew  out  of  the  case  tried, 
the  fact  that  after  the  rendition  of  the  verdict  three  of  the  jurors 
trying  the  case  went  into  the  store  of  the  sons  of  the  plaintiff,  and 
shook  hands  with  them,  and  with  one  of  plaintifiTs  attorneys,  and 
laughed  and  talked  with  them,  is  inadmissible  as  evidenec  to  impeach 
the  verdict. 

7.  Same;  Verdict;  Reduction  of  Danmges. — Where,  on  motion  to 
set  aside  the  verdict  and  grant  a  new  trial,  plaintiff  offered  to  reduce 
the  amount  recovered,  the  trial  court  may  make  the  offered  reduc- 
tion, if  of  the  opinion  that  plaintiff  was  entitled  to  recover,  but  that 
the  jury's  verdict  was  excessive,  and  enter  judgment  according  to 
the  reduction. 
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8.  Damages:  Excessivencas ;  Personal  Injury. — Where  the  person 
injured  was  a  healthy,  active  woman  of  seventy-five  years,  able  to 
walk  down  town  and  return,  attend  to  her  flowers,  and  do  other 
things  of  like  kind,  and  the  injury  received  caused  her  great  suffer- 
ing, confinement  in  an  infirmary  for  six  weeks  and  necessitated  the 
amputation  of  her  foot  ,which  prevented  her  from  going  about,  ex- 
(•ept  in  a  rolling  chair,  requiring  for  her  a  great  deal  of  attention 
and  care,  a  verdict  for  ten  thousand  dollars  is  not  excessive. 

1).  Appeal  and  En-or;  Review;  Verdiet;  Excessive  Damages. — ^The 
courts  should  exercise  with  great  caution  and  discretion  the  au- 
thority vested  in  them  to  disturb  verdicts  of  juries  on  the  grounds 
of  excessiveuess. 

10.  Appeal  and  Ern^r;  Rerieir;  Evidnive. — Unless  the  preiwnder- 
ance  of  the  evidence  against  the  verdict  is  so  decided  as  to  convince 
the  court  that  it  Is  wrong  and  imjust,  this  court  will  not  disturb  the 
Judgment  of  the  trial  court  refusing  to  grant  a  new  trial  for  insuf- 
ficiency of  the  evidence  to  support  the  verdict,  or  because  the  verdict 
is  excessive,  or  contrary  to  the  evidence. 

Appeal  from  Montgomery  (Mty  Court. 

Heard  before  Hon.  A.  1).  Sayre. 

Action  by  Matilda  A.  KnalK?  against  the  Montgomery 
Traction  (^ompany  for  damages  for  personal  injury. 
There  was  judgment  for  plaintiff  in  the  sum  of  f  12,500 
which,  on  motion  for  new  trial,  was  re<luced  to  !)|;10,000. 
After  the  refusal  of  the  new  trial  defendant  appealed. 
Affirmed. 

KusHTOX  &  (\>LEMAN,  and  n.  l\  ('KBNSHAVV.  for  ap- 
pellant. 

Hill,  Hill  &  Whitinc;,  for  ajipellee. 

DENSON,  J. — This  cause  was  tried,  and  ver<iict  and 
judgment  were  rendered  for  the  plaintiff  in  the  sum  of 
JP12,500,  on  the  14th  day  of  June,  1907.  The  defendant 
entered  it8  motion  to  set  aside  the  verdict  and  that  a 
new  trial  be  granted.  The  record  shows  that  this  mo- 
tion was  heard  and  determined  on  Saturday,  the  (Jth  day 
of  July,  1907,  and  that  the  court  on  that  day,  up(m  the 
plaintiff  offering  to  remit  so  much  of  the  judgment  as 
was  in  excess  of  Ifl 0,000,  overruled  the  defendant's  mo- 
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tion,  and  rendered  judgment  against  the  defendant  in 
the  8nm  of  1^10,000.  The  record  shows  that  it  is  from 
this  latter  judgment  the  present  appeal  is  taken. 

By  an  act  of  the  General  Assembly  entitled,  "An  act 
to  fix  the  time  of  holding  the  city  court  of  Montgomery,'' 
approved  Dei-eml>er  6,  1900  (Acts  1900-01,  p.  122),  it  is 
provided  that  the  city  court  of  Montgomery  shall  hold 
three  terms  in  each  year,  commencing,  respectively,  the 
first  Monday  in  February,  the  first  Monday  in  July,  and 
the  second  Monday  in  October.  By  an  act  of  the  Legis- 
lature entitled,  "An  act  to  fix  the  time  of  holding  the 
city  court  of  Montgomery,"  approved  February  28, 1907, 
it  is  provided  that  the  October  term  of  the  city  court  of 
Montgomery  shall  be  held  on  the  first  Monday  in  Octo- 
ber of  each  year,  and  shall  continue  until  the  Saturday 
bt^fore  the  sec^ond  Monday  in  July  following,  and  that 
"the  July  term  of  said  court  shall  begin  on  the  :;econd 
Monday  in  July  of  each  year  and  continue  until  the  Sat- 
urday before  the  first  Monday  in  October  following  un- 
less sooner  adjourned  by  an  order  thereof."  The  latter 
act  contains  no  repealing  clause,  but  it  is  manifestly 
rei)ugnant  to  the  act  of  December  6,  1900.  There  is  ab- 
solutely no  field  of  operation  for  both  acts,  and  the  con- 
clusion inevitably  follows  that  it  was  the  intention  of 
the  Legislature  that  the  act  of  February  28, 1907,  should 
operate  as  a  substitute  for  the  act  of  December  6,  1900. 
Therefore  the  act  of  December  6, 1900,  is  repealed  by  im- 
plication.— City  Council  of  Montgomery  v.  National,  etc. 
AsH'n,  108  Ala.  336,  18  South.  816.  The  eflfect  of  the 
act  of  February  28,  1907,  was  to  convert  the  city  court 
from  a  court  of  three  terms  to  one  of  two  terms,  with 
the  'October  tenii  beginning  on  the  ifirst  Monday  in 
October  and  continuing  until  the  Saturday  before  the 
second  Monday  in  July  following,  and  the  July  term 
beginning  on  the  second  Monday  in  July.     By  the  act 


Digiti 


ized  by  Google 


158]  OF  ALABAMA.  461 

[Montgomery  Traction  CJo.  v.  Knabe.] 

of  February  28,  1907,  no  time  is  fixed  for  its  taking 
effect,  and  it  therefore  became  operative  from  the  day 
of  its  approval. — i  Mayfield's  Dig.  856. 

From  the  foregoing  considerations  it  follows  that  the 
term  at  which  the  instant  cause  was  tried  was  extended 
until  the  Saturday  before  the  second  Monday  in  July, 
which  was  July  6, 1907.  This  being  true,  then  according 
to  the  language  of  the  statute  and  to  previous  decisions 
of  this  court  that  term  ended,  by  operation  of  law,  at  12 
o'clock,  Friday  night,  July  5,  1907.  According  to  this 
construction,  Saturday,  the  6th,  was  not  in  term  time, 
and  consequently  the  session  of  the  court  held  on  thai 
day  was  held  at  a  time  not  authorized  by  law;  and  judg- 
ments and  orders  purporting  to  have  been  rendered  and 
made  on  that  day  are  void. — Johnson's  Case^  141  Ala.  7, 
37  South.  421,  109  Am.  St.  Rep.  17;  Richardson's  Case, 
142  Ala.  12,  39  South.  241.  If,  however,  by  any  rule  of 
construction,  it  could  be  said  that  the  term  at  which  the 
cause  was  tried  was  not  afifected  by  the  act,  then  that 
term  expired  by  operation  of  law  (Act  Dec.  6,  1900)  on 
the  Saturday  before  the  first  Monday  in  July,  1907,  and 
this  would  throw  the  entire  week,  including  Saturday, 
July  6th,  out  of  term  time,  because  there  can  be  no  doubt 
that  the  July  term,  1907,  commenced  by  law  (Act  Feb. 
28,  1907 )  on  the  second  Monday  of  that  month,  and  not 
earlier.  So  that  in  either  view  it  must  follow  that  what 
purports  to  be  a  judgment  entered  on  July  6, 1907  (that 
appealed  from),  is  void,  and  will  not  support  an  appeal. 
Therefore  the  appeal  must  be  dismissed. — Kidd  v.  Bvrke. 
supra. 

Appeal  dismissed. 

Tysox,  C.  J.,  and  Haralson  and  Simpson^  JJ.,  concur. 
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On  Reheariiit*:. 

The  original  opinion  in  support  of  the  order  dismis- 
sing the  appeal  is  based  upon  the  construction  or  mean- 
ing given  to  the  word  "until''  as  it  is  u^ed  in  the  act 
which  fixes  the  terms  of  the  city  court  of  Montgomery. 
The  writer  of  that  opinion  (also  the  writer  of  this), 
deeming  the  question  not  an  open  one  in  this  court  since 
the  promulgation  of  the  decision  in  the  case  of  Johns(y» 
r.  State,  141  Ala.  7,  37  South.  421,  109,  Am.  St.  Rep. 
17,  <lid  not  discuss  it,  but  ba.^ed  the  conclusion  attaine<l 
on  that  case,  which,  as  must  be  conceded,  is  on  all  fours 
with  the  case  at  bar.  The  act  involved  in  the  JoJuison 
CcifiC.  provided  that  the  regular  terms  of  the  city  court 
of  Ga<lsden  should  be  held  as  follows:  ^'Beginning  on 
the  third  Monday  in  January  in  each  year,  and  continu- 
ing until  the  last  Saturday  in  June,  and  the  third  Mon- 
<lay  in  September  in  each  year,  and  continuing  until  the 
third  Saturday  in  DcH^ember."— Acts  1900-01,  p.  1291. 
In  the  opinion  of  the  court  in  that  case  it  is  stated  that : 
"The  well-settled  rule  is  that  the  use  of  the  word  'un- 
til' generally  implies  an  intention  to  exclude  the  day 
to  which  it  re'fers,  unless  the  contrary  appears  from  the 
context  of  the  statute  or  instrument  in  which  the  word 
is  use<l."  I^^rom  this  prennse  the  court,  speaking  through 
Justice  Haralson,  after  citing  and  commenting  on  the 
authorities,  reached  the  conclusion  that :  ''There  is  noth- 
ing in  the  statute  to  indicate  that  the  third  Saturday 
in  December,  the  day  on  which  the  trial  occurred,  was 
includiMl  witliin  the  limits  of  the  term.  Unaided  by 
anything  in  the  context  of  the  statute  to  the  contrary, 
we  must  be  governed  by  what  the  Legislature  said,  and 
l>resume  that  they  said  what  they  intended  to  say. 
*Where  a  law  is  plain  and  unambiguous,  whether  it  be 
expresse<l  in  general  or  limited  terms,  the  Legislature 
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should  be  intended  to  mean  what  they  have  plainly  ex- 
pressed, and  consequently  no  room  is  left  for  construc- 
tion.' Tossible  or  even  probable  meanings,  when  one  is 
plainly  declared  in  the  instrument  itself,  the  courts  are 
not  at  liberty  to  search  for  elsewhere.'  " — (,'ooley  on 
Con.  Lim  69,  70;  ^tatc  <./•  rei  Robertson  v.  McGough, 
118  Ala.  166,  24  South.  395.  The  court  there  held  that 
the  judjrment  appeahnl  frcmi  was  void  and  would  not 
support  an  appeal.  I  have  examined  all  the  cases  cited 
by  the  appellant  in  support  of  the  application  for  a 
rehearing:,  and  And  in  every  one  of  them  that  the  con- 
tract or  act  construe<l  contained  some  word,  phrase,  or 
sentence  which  gave  to  the  word  *^until"  as  therein  used 
an  inclusive  meaning. 

According  to  my  view,  there  is  not  a  single  word,  in 
the  statute  under  consideration,  which  can  be  seized 
upon  as  indicating  that  "until"  was  used  in  an  inclusive 
sense.  There  is  no  difference  between  the  act  construed 
in  the  Johnson  Case  and  that  here  in  judgment.  I  hold 
to  the  opinion  that  the  Joh  nson  Case  is  ^ound  and  should 
be  allowed  to  stand,  and  that  the  attack  here  made  upon 
it  should  not  be  suffered  to  prevail.  However,  all  of 
the  other  Justices  concur  in  the  conclusion  that  Johnson 
Case  is  unsound,  and  that  it  must  be,  and  is  hereby,  over- 
ruled, and  that  the  word  "until,''  as  used  in  the  statute, 
mu«t  be  takin  and  interpreted  in  an  inclusive  sense. 
From  this  conclusion  of  the  majority  it  follows  that 
Saturday,  July  6,  1907,  was  a  day  in  t(a'm  time,  and  tin? 
judgment  of  the  city  court  rendered  on  that  day  will 
support  the  appeal.  This  necessitatt^  further  ccmsider- 
ation  of  the  cause  as  presented  by  the  record. 

The  first  iiui^ticm  t^)  be  determined  is  whether  or  not 
the  appellant  has  a  valid  bill  of  excepti(ms,  and,  if  so, 
to  what  ext<Mit  and  for  what  purposes  it  may  be  consid- 
er(Ml.     The  trial  of  the  issues  of  fact,  as  state<l  in  the 
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original  opinion,  was  had  on  the  14th  day  of  June,  1907. 
Section  10  of  the  act  approved  February  7,  1901  (Acts 
1900-01,  pp.  826,  830),  prescribing  rules  of  practice  and 
procedure  in  the  city  court  of  Montgomery,  provides 
that  "all  bills  of  exceptions  relating  to  the  trial  of  civil 
causes  in  said  court  must  be  signed  by  the  presiding 
judge  of  said  court  within  thirty  days  after  the  issue  or 
issues  of  fact  to  which  said  bill  of  exceptions  relates 
was  tried,  unless  the  time  for  signing  such  bill  of  excep- 
tions is  extended  by  agreement  of  parties  or  of  their 
counsel  or  by  order  of  the  Presiding  judge  (italics  ours) , 
as  now  authorized  by  law,  respecting  the  signing  of  bills 
of  exceptions  in  the  circuit  court.-'  The  bill  of  excep- 
tions was  signed  on  July  27,  1907.  After  the  14th  day 
of  June — but  during  that  month — the  defendant  made 
its  motion  for  a  new  trial.  The  record  shows  that  the 
motion  was  heard  on  the  6th  day  of  July,  1907,  and  that 
it  was  by  the  court  overruled,  and  also  that  an  order 
was  made  by  the  court,  and  embraced  in  the  minute 
entry  containing  the  judgment  overruling  the  motion, 
allowing  the  defendant  30  days  in  which  to  prepare  and 
present  its  bill  of  exceptions.  This  order  is  relied  upon 
to  save  the  bill  of  exceptions. 

First,  it  is  said  by  the  appellee  that  the  bill  cannot 
be  considered  because  the  judgment  overruling  the  mo- 
tion and  granting  30  days  within  which  to  present  the 
bill  of  exceptions  was  made  on  a  day  out  of  term  time. 
This  contention  has  been  disposed  of  by  the  conclusion 
reached  by  the  majority  of  the  Justices  (as  above  an- 
nounced) whereby  the  Johnson  Case  is  overruled. 

It  is  next  contended  that  as  the  extension  order  pro- 
longed the  time  for  the  signing  of  the  bill  into  another 
term  of  the  court,  and  the  bill  was  signed  during  the 
following  term  time,  the  bill  was  signed  in  violation 
of  rule  30  of  Suprem(»  (\mrt  practice,  and  cannot  be 
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considered.  This  contention  is  without  merit,  as  it  has 
been  decided  that  this  rule  applies  only  to  bills  signed 
under  agreement  of  counsel. — Driver  v.  King,  145  Ala. 
585,  40  South.  315. 

The  next  contention  is  that  the  order  extending  the 
time  within  which  the  bill  of  exceptions  might  be  signed 
was  made  by  the  court,  and  not  by  the  presiding  judge, 
and  that  the  statute  does  not  give  such  power  or  author- 
ity to  extend  the  time  to  the  court,  but  to  the  judge  only, 
and  therefore  that  the  order  of  the  court  cannot  save 
the  bill  of  exceptions  as  a  part  of  the  record.  This  con- 
tention— in  so  far  as  the  bill  of  exceptions  pr(?sents  for 
review  questions  which  arose  on  the  trial  of  the  issues 
of  fact  before  the  jury — has  been  determined  by  previ- 
ous decisions  of  thi?  court  in  appellee's  favor;  and,  ad- 
hering to  these  decisions,  we  must  hold  that  such  ques- 
tions cannot  be  reviewed  on  the  present  bill. — Arnett  v. 
Western  Railway  of  Alabama  (Ala.)  39  South.  775; 
Western  Railway  of  Alabama  l\  Russell,  144  Ala.  142, 
39  South.  311,  113  Am.  St.  Rep.  24;  Montgomery  Trac- 
tion Co,  V.  Rozeman,  152  Ala.  145,  44  South  559;  Mont- 
gomery Traction  Co.  t\  Hay  good,  152  Ala.  142,  44  South. 
560;  Central  of  Gcorgit  Raihoay  Co.  r.  Geopp,  153  Ala. 
108,  45  South.  65.  But  from  a  reading  of  the  cases  above 
cited  it  will  be  seen  that  the  bill  of  exceptions,  having 
been  signe<l  within  30  days  from  the  time  the  motion 
for  a  new  trial  was  overruled,  is  valid  for  the  review 
of  questions  which  arose  on  the  hearing  of  the  motiim, 
and  of  the  judgment  on  the  motion,  and  we  must  so 
consider  it.     See  cases,  supra. 

The  court  correctly  ruled  against  the  defendant's 
oflfer  to  prove  the  declaration  of  one  of  the  jurors,  made 
after  the  verdict  was  rendered  and  the  juror  had  gone 
out  on  the  streets.  The  testimony  proposed  involved 
no  fraud,  corruption,  or  misconduct.     Neither  did  th(» 
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court  err  in  refusinjj:  to  allow  <lefeu<lant  to  make  proof 
that  soon  after  the  trial  three  of  the  jurors  were  seen  to 
enter  the  drug  store  of  the  sons  of  the  plaintiflf  (the 
Messrs.  Knabe),  and  shake  hands  with  them  and  with 
W.  W.  Hill,  one  of  plaintiff's  attorneys,  and  to  laugh  and 
talk  with  them.  No  effort  nor  offer  was  made  to  show 
that  the  incident  was  in  any  way  connected  with  im- 
proper conduct  on  the  part  of  the  jurors,  or  that  of  the 
person  with  whom  they  laughed  and  talked,  or  that  the 
conversation  or  laughter  even  related  to,  or  grew  out 
of,  th(*  case.  So  far  as  the  bill  of  exceptions  shows,  it 
was  a  mere  incident. 

The  only  other  question  presented  by  the  motion  for 
a  new  trial  is  that  the  verdict  of  the  jury  is  contrary 
to  the  evidence,  and  (*xcessive  in  amount.  It  was  con- 
tended in  the  lower  court  by  the  plaintiff  that  the  car 
by  which  she  was  injured  stopped  for  the  taking  on  of 
passengers,  and  that  while  it  was  so  standing  still,  and 
while  she  with  the  aid  of  her  son  was  in  the  act  of  board- 
ing the  car,  or  was  mnking  the  attempt  to  get  thereon, 
said  car,  without  any  notic(*  to  plaintiflf  or  to  others, 
started  off,  and  she  was  thrown  under  the  trucks.  If 
this  was  the  ti-U(»  statement  of  the  facts,  then  negligence 
vel  non  was  at  least  a  (inestion  for  the  jury.  This  con- 
tention was  support(M]  by  the  testimony  of  as  many  as 
7  witnesses,  whih»  the  testimony  of  18  or  19  witnesses 
t(»stifying  for  the  (l(»f(Mi<]ant  tended  to  hhow  that  the  car 
had  not  actually  stopjHMl,  but  was  in  moti(m  when  plain- 
tiff attempte<l  to  board  same.  All  the  witnesses  who 
testified  that  the  car  had  not  stopp<Hl  stated  it  was  run- 
ning at  a  very  slow  rate  of  speed.  Hut,  waiving  c(msid- 
eration  of  the  questi(m  as  to  whether  or  not — if  the  car 
had  stopped — it  was  negligence  for  a  woman  of  plain- 
tiff's age  to  board  a  car  moving  a^  slowly  as,  under  the 
tendencies  of  tl)(»  (»\idence  of  srmie  of  the  w!tnes>.(^,  the 
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car  in  question  was  ninnin<»',  and,  recurrinji:  to  the  ques- 
tion as  to  whether  the  car  did  or  did  not  stop,  we  find 
the  testimony  sharply  in  conflict  on  this  point,  with  the 
advantage — so  far  as  nuinl)er  of  witnesses  i^  concerned 
— in  favor  of  defendant,  while,  as  to  intelligence  of  state- 
ment and  definiteness  of  testimony,  these  witnesses  can- 
not be  said  to  possess  any  advantage  over  those  of  the 
plaintiff,  so  it  becomes  a  question  of  plurality  of  wit- 
nesses. The  manner  of  witnesses,  their  demeanor  on  the 
stand,  and  the  degree  of  intelligence  manifested  by  them 
are  matters  for  the  consideration  of  the  jury  in  deter- 
mining the  weight  which  should  be  accorded  to  testi- 
mony; and  the  same  is  true  in  respect  to  the  considera- 
tion and  determination  of  questions  of  fact  by  the  court 
or  presiding  judge.  The  credibility  of  the  witnesses 
and  the  weight  of  their  testimony  were  passed  upon  in 
this  case  both  by  jury  and  court  favorably  to  plaintiff. 
The  presiding  judge  was  satisfied  with  the  verdict. 
Moreover,  as  was  said  in  the  leading  case  of  Cobb  r. 
Ma  lone,  92  Ala.  630,  635,  1)  South.  738,  the  refusal  of 
the  court  to  grant  a  new  trial  on  the  ground  of  the  insuffi- 
ciency of  the  evidence,  or  because  th(*  verdict  is  contrary 
to  the  evidence*,  will  not  be  reverstnl,  unh^ss,  after  al- 
lowing all  reasonable  presumptions  of  its  correctness, 
the  preponderance  of  the  evidence  against  the  verdict 
is  so  divided  as  to  clearly  convince  the  court  that  it  is 
wrong  and  unjust.  Here,  the  "utmost  that  can  be  said 
is  that  it  is  against  the  preponderance  of  the  evidence," 
and  this  cannot  avail  to  a  reversal  of  the  order  overrul- 
ing the  motion. 

It  is  unnecessary  to  discuss  the  the<u*y  of  plaintiff 
that  the  <lefendant  was  negligent  in  respect  to  allowing 
too  many  persons  to  enter  the  inclosure  where  the  cars 
were  boarded  by  the  passengers  without  a  sufficient  force* 
of' guards,  etc. 
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The  question  of  contributory  negligence  was  likewise 
a  question  for  the  determination  of  the  jury. 

The  court  reduced  the  verdict  from  |12,500  to  |10,000, 
overruled  the  motion  for  a  new  trial,  and  entered  judg- 
ment in  favor  of  the  plaintiff  for  the  last-named  amount ; 
plaintiff's  attorney  having  first  stated  to  the  court  that, 
^'if  the  court  is  of  opinion  that  the  verdict  is  excessive, 
we  are  willing  to  remit  ?2,500."  On  motion  to  set  aside 
a  vcTdict  on  account  of  excessive  damages,  followed  by 
the  offer  of  the  plaintiff  to  reduce  the  verdict  to  a  cer- 
tain amount,  the  trial  court,  if  of  opinion  that  the  plain- 
tiff' is  entithnl  to  recover,  but  that  the  judgment  is  exces- 
sive, may  properly  make  such  reduction  of  the  verdict 
and  enter  judgment  accordingly.  Indeed,  that  such  pow- 
er and  authority  inhere  in  the  trial  court  seems  to  be 
fully  recognized  by  this  court  in  the  case  of  Rirhardsoti 
r.  nirmiiigham  Cotton  Co,,  116  Ala.  381,  22  South  478. 
See,  also,  Wrstcrn.  He,  Co,  r.  Frith,  105  Tenn.  167,  58 
S.  \V.  118;  13  rye.  134.  The  testimony  shows  that  the 
plaintiff  was  severely  and  permanently  injured.  The 
attending  surgeon  testified  that  her  leg  was  mangled 
and  crushed,  and  was  hanging  by  shreds  of  muscle  and 
skin,  and  that  her  condition  was  such  as  necessitated  its 
amputation,  that  her  injury  was  permanent,  and  that 
sh(*  suffered  a  great  deal,  and  that  she  was  confined  in 
the  infirmary  about  six  w(*eks  or  two  months,  requiring 
a  great  deal  of  care  and  attenti(m.  The  testimony  fur- 
ther showed  that,  while  plaintiff  was  75  years  old,  her 
physical  ccmdition  prior  to  the  injury  had  l)een  very 
good  for  a  la<ly  of  her  age;  that  she  was  active,  able  to 
walk  <lown  town  and  return,  and  to  attend  to  her  flowers; 
that  since  the  injury  plaintiff  suffers  almost  constantly 
and  is  very  weak;  that  she  cannot  go  about  otherwise 
than  in  a  roller  chair,  being  too  weak  to  walk  on  crutch- 
es.    We  have  given  to  this  question  that  consideration 
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which  its  great  importance  demands,  and,  considering 
the  elements  of  damage  in  the  case,  and  remembering 
that  the  authority  invested  in  courts  to  disturb  the  ver- 
dict of  a  jury  on  the  ground  of  excessive  damages  is 
one  which  should  be  exercised  with  great  caution,  are 
constrained,  under  the  circumstances  in  proof,  to  hold 
that  the  ruling  of  the  trial  court  declining  to  set  aside 
the  verdict  after  its  reduction  to  $10,000,  should  not  be 
disturbed. — 8  Am.  &  Eng.  Ency.  Law,  628 ;  New  Orleans, 
etc.,  Co.  V,  Hurst,  36  Miss.  660,  74  Am.  Dec.  785 ;  Houth- 
ern  Railway  Co.  v,  Crowder,  130  Ala.  256,  30  South. 
592;  A.  (;.  aS.  «.  R.  Co,  v.  Bailey,  112  Ala.  167,  20  South. 
313;  Roth  v.  Union  Depot  Co.,  13  Wash.  525,  43  Pac. 
641,  44  Pac.  253,  31  L.  R.  A.  855. 

All  the  Justices  concur  in  the  conclusion  that  the 
trial  court  committed  no  error  in  overruling  the  mo- 
tion  for  a  neAv  trial,  and  in  the  affirmance  of  the  judg- 
ment. 

Affirmed. 

The  majority  of  the  court,  in  overruling  the  Johnson 
Case,  do  not  wish  to  be  understood  as  declaring  a  rule 
with  regard  to  the  word  "until"  in  any  other  connection, 
save  as  in  that  case  and  this  one.  We  hold  that  in  stat- 
utes fixing  the  terms  of  court  until  a  certain  day,  which 
is  the  last  day  of  the  week  or  month,  the  practical  inter- 
pretation which  has  universally  been  placed  upon  the 
expression  in  this  state  is  that  the  last  day  named  is 
included. 
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Blriiiiii^ham  Railway  L.  &  P.  Co. 
r.  Hiutoii. 

Action  for  DumageH  foi*  Death  of  Intestate, 

(Decided  Nov.    19,   1908.     Keliearing  denied  Feb.  5,  1909. 
48  South.  546.) 

1.  Insane  Persons;  Contract. — ^A  contract  of  one  permanently  in- 
sane is  not  voidable  merely  but  void. 

2.  Contracts;  Validity;  Mental  Capacity. — ^A  contract  is  merely 
voidable,  and  hence,  may  be  ratified  or  disaffirmed  on  the  cessation 
of  the  temporary  incapacity  where  the  mental  incapacity  of  the  per- 
son to  contract  is  temporary,  such  as  from  the  influence  of  opiates, 
etc. 

3.  Same;  Disaffirmance;  Return  of  Consideration. — Where  a  con- 
tract is  rendered  voidable  by  temporary  incapacity  to  make  it,  in 
order  to  disaffirm  it  on  the  cessation  of  the  disability,  the  conside- 
ration received  thereunder  must  be  returned. 

4.  Appeal  and  Error;  Assignment  of  Error;  Necessity  for. — Where 
there  is  no  assignment  of  error  on  the  record  as  to  rulings  on  de- 
murrer, such  rulings  will  not  be  considered  on  appeal. 

5.  Same;  Review;  Questions  Considered. — Where,  upon  another 
trial,  the  jury  will  have  to  be  selected  under  a  difiPerent  statute,  this 
court  will  not  consider  on  appeal  assignments  of  error  relative  to 
the  selection  of  a  jury  imder  a  different  statute. 

6.  Charge  of  Court;  Applicability  to  Evidence. — ^A  charge  assert- 
ing that  if  intestate's  child  was  placed  in  a  safe  place  from  the 
fire,  and  afterwards,  through  intestate's  negligence,  was  allowed  to 
re-enter  the  burning  building,  and  intestate  was  burned  In  attempt- 
ing to  rescue  the  child,  defendant  would  not  be  liable  is  abstract, 
since  there  was  no  evidence  that  intestate's  negligence  caused  the 
child  to  re-enter  the  burning  building. 

7.  Same;  Ignoring  Evidence. — Requested  instructions  which  ig- 
nore evidence  in  the  case  are  properly  refused. 

8.  Neglige7ice;  Proximate  Cause;  Contributing  Cause. — ^A  defend- 
ant is  liable,  although  intestate's  death  was  directly  caused  by  blood 
poisoning,  if  the  blood  poisoning  resulted  from  injuries  inflicted  by 
defendant's  negligence. 

9.  Railroads;  Setting  Out  Fire;  Presumption. — The  recent  passing 
of  a  train  followed  shortly  by  the  discovery  of  fire  in  a  building  near 
the  track,  does  not  raise  the  legal  presumption  that  the  fire  was 
started  by  the  train. 


Appeal  from  Bessemer  City  Court. 
Heard  before  Hon.  William  Jackson. 
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Action  by  Francis  E.  Hinton,  administratrix,  against 
the  Birmingham  Railway,  Light  &  Power  Company. 
I^'rom  a  judgment  for  plaintiff,  defendant  appeals.  Ri  ■ 
versed  and  remanded. 

The  action  is  for  damages  for  the  death  of  the  plain- 
tiff's intestate,  who  was  burned,  in  the  destruction 
of  a  house  by  fire,  to  an  extent  that  it  was  claimed 
to  have  resulted  in  her  death,  and  that  the  fire 
was  set  out  by  sparks  from  the  defendant's  loco- 
motive engine.  The  evidence  tended  to  show  the 
burning  of  the  house  and  that  the  fire  was  set  out 
by  sparks  from  defendant's  locomotive.  It  al^o  tended 
to  show  that  all  the  persons  who  occupied  the  house  got 
out  of  the  house  in  safety,  but  that  some  of  them  were 
burned  in  an  endeavor  to  rescue  the  furniture,  when 
one  of  the  little  children  followed  their  grown-up  sister 
back  into  the  house,  when  the  mother,  plaintiff's  intes- 
tate, returned  to  the  burning  room  in  order  to  rescue 
the  child  that  had  returned  to  the  burning  house,  and 
was  burned.  Defendant's  evidence  tended  to  show  that 
the  death  resulted  from  other  causes  than  the  burn, 
and  that  the  causes  were  not  present  when  the  burn 
was  inflicted,  as  her  death  happened  13  months  after  the 
burn.  The  pleadings  are  sufficiently  set  out  in  the  opin- 
ion. 

The  following  charges  were  refused  to  the  defendant:. 
"(3)  If  the  jury  believe  the  evidence  that  the  child 
Clyde  was,  before  the  intestate  was  injured,  placed  in 
a  place  of  safety  from  the  fire,  and  afterwards  through 
the  negligence  of  the  intestate,  Mrs.  Hinton,  allowed 
to  re-enter  the  burning  house,  and  if  the  jury  believe 
from  the  evidence  that  the  intestate  was  burned  in  an 
attempt  to  rescue  this  child  after  it  returned  to  the  burn- 
ing house,  then  the  jury  must  find  for  the  defendant." 
"(8)    No  presumption  of  law  arises,  from  the  recent 
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pasj^iuji:  of  a  train  and  the  discovery  of  the  fire  shortly 
after  in  a  building  near  the  track,  that  the  fire  was  set 
out  by  the  train."  "(10)  If  the  jury  believe  from  the 
evidence  that  the  intestate  voluitarily  returned  into  the 
house  after  she  had  discovered  the  child,  and  after  she 
had  reached  a  place  of  safety  from  the  fire,  and  would 
not  have  been  burned  but  for  such  fact,  the  jury  must 
find  for  the  defendant:  ( 11 )  If  the  jury  believe  from  the 
(evidence  that  plaintilT's  intestate  would  not  have  been 
burned  but  for  the  fact  that  she  voluntarily  returned 
to  the  burning  house  after  having  reached  a  place  of 
safety,  they  must  find  for  the  defendant.''  "(15)  If  the 
jury  believe  the  evidence  that  the  intestate  and  the  other 
inmates  of  the  house  had  ample  time  and  opportunity 
after  their  discovery  of  the  child  to  have  escaped  from 
the  burning  house  by  the  exercise  of  reaR<mable  diligence^ 
they  must  find  for  the  defendant.-' 

Tillman^  Grubi'.,  Bradley  &  Mokrow^.  for  appellant. 
The  demurrer  to  the  3rd  replication  to  the  3rd  plea 
should  have  been  suJ^tained.  Where  mental  incapacity 
is  not  of  a  permanent  character,  the  rule  seems  to  be 
that  the  contract  is  merely  voidable. — Wright  v.  Waf 
lev,  127  Ala.  557;  Oakley  i\  Shelley,  129  Ala.  467;  Goest 
i\  WilHamfi.  13  Am.  Rep.  370;  Williams  v,  Inaguet, 
1  Bail.  L.  343;  Johu.son  r.  Harmon,  94  U.  S.  371;  bar^ 
ker  ?•.  JVorthern  Par,,  65  Fed.  460;  Och  i\  Missouri  Ry. 
f'o..  31  S.  W.  962;  Voiniey  r.  Lincoln,  79  Am.  St.  Rep. 
799;  Raicdon  r.  Randon,  28  Ala.  565.  The  fact  set  up 
in  the  replication  shows  no  more  than  temporary  inca- 
pacity, and  this  being  true,  an  offer  to  return  the  sum 
paid  should  have  been  made. — Harrison  t\  Ala.  Mid.  Ry. 
Co.,  144  Ala.  246.  The  replication  neither  denies  nor 
confesses  and  avoids  the  pleas. — Fidelity  M.  L.  /.  Co.  v. 
Hatson,  136  Ala.  330.     If  the  replication  should  be  held 
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to  show  the  absence  of  an  ajj;i*eeing  mind,  it  wouhl  bo 
tantomount  to  a  plea  of  non  est  factum,  and  should  have 
been  sworn  to. —  Whistrm  v.  Moffatt,  9  Port.  518;  MUli- 
gan  r.  Pollard,  112  Ala.  465.  Charge  3  should  have 
been  jj;iven. — Dvmay  r.  Mm'gun  L,  Ry,  Co,,  14  South. 
BO;  Pratt  Coal  Co,  r.  Gauley,  83  Ala.  275;  .4.  (/.  ^^  v, 
DohhH.  101  Ala.  211);  .4.  (/.  8,  v.  Burgess,  116  Ala.  509; 
4  Am.  St.  Rep.  752;  39  Id.  449;  49  Id.  406;  44  Id.  47. 
Counsel  discuss  other  assi«:nments  of  error,  but  without 
citation  of  authority. 

p]sTEs^  Jones  &  Wkixh,  for  appellee.  Under  tlie 
facts  set  up  in  the  replication,  the  ijlaintiff  was  under 
no  fluty  to  return  or  offer  to  return  the  sum  paid  for  the 
release. — Par,  Ry,  Co.  r.  Lewis,  19  A.  &  E.  R.  R.  cases, 
224;  7  Rapalge  &  Macks  Dig.  of  Ry.  Law,  p.  7;  34  Am. 
Rep.  349;  4  Id.  393;  24  A.  &  E.  Ency  of  Law,  308; 
Western  Ry.  of  Ala.  v,  Arnett,.\Zl  Ala,  414;  104  Ala. 
503 ;  201  lU.  153 ;  73  S.  W.  1082 ;  20  A.  &  E.  Ency  of  Law, 
762.  Counsel  discuss  other  assignments  of  error,  with 
citation  of  authority,  but  in  view  of  the  opinion  it  is  not 
deeuKMl  nec<»-sary  to  set  them  out. 

DOWDELIj,  J. — This  is  an  action  to  recover  damages 
for  personal  injuries  received  by  •  plaintiif 's  intestate 
through  the  alleged  negligence  of  the  defendant,  and 
which  said  injuries  it  is  averred  resulted  in  the  death  of 
said  intestate.  In  answer  to  the  complaint  the  defend- 
ant jjleaded  the  general  issue  and  four  special  pleas.  By 
the  third  special  plea  the  defendant  pleaded  a  release  in 
writing,  which  said  release  is  set  out  in  haec  verba  in  tht^ 
plea.  To  this  plea  the  plaintiff  filed  a  number  of  repli- 
cations, to  Avhich  demurrers  were  interposed  by  the  de- 
fendant. The  demurrers  w'ere  overruled  as  to  replica- 
tions 3,  9,  and  10,  and  sustained  as  to  the  others.     The 
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overruling  by  the  court  of  the  demurrers  to  replications 
above  numbered  is  here  assigned  as  error,  and  insisted 
on  as  such.  Replication  3  was  as  follows:  "For  repli 
cation  to  the  third  plea,  the  plaintiff  says  that  if  the  de- 
fendant has  a  release,  as  averred  in  said  plea,  it  was 
given  at  a  time  when  palintiflf's  intestate  was  under  the 
influence  of  drugs  and  opiates  to  such  a  degree  that  she 
was  mentaly  incompetent  and  incapacitated  to  contract ; 
hence  said  release  is  void  and  furnishes  no  defense  in 
this  action."  The  question  raised  by  the  demurrer  to 
this  replication  is  whether  or  not,  on  the  facts  stated, 
the  contract  of  release  is  void,  or  only  voidable,  and,  if 
only  voidable,  whether  such  defense  is  available  without 
first  returning  or  offering  to  return  the  money  paid  and 
received  in  consideration  of  the  release. 

'Phis  qu(*stion  is  common  to  each  of  the  replications 
to  the  third  plea,  to  wliich  demurrers  were  interposed 
and  overruled.  We  think  there  can  be  no  distinction  in 
principle,  where  mental  incapacity  to  contract  is  set  up 
in  avoidance  of  the  contract,  whether  it  is  produced  by 
intoxication  from  strong  drink  or  by  the  administration 
of  drugs  or  opiates.  In  either  case  the  mental  incapacity 
is  of  a  temporary  character.  The  courts,  however,  in 
respect  to  contracts,  have  taken  a  clear  distinction 
where  the  incapacity  is  the  result  of  permanent  insanity, 
and  where  it  is  the  result  of  intoxication,  and  hence 
only  tc^mporary.  In  the  former  case  the  contract  is  void, 
while  in  the  latter  it  is  merely  voidable.  Is  the  case  of 
Oakley  v.  Shelley,  129  Ala.  467,  29  South.  385,  it  was 
said  by  this  court :  "Unlike  general  and  permanent  in- 
sanity and  idiocy,  drunkenness  does  not  create  such  le- 
gal incapacity  as  will  alone  render  a  contract  wholly 
void.  Though  it  may  furnish  the  party  suffering  from  it 
ground  for  rescission,  yet,  being  voidable  only,  the  con- 
tract may  be  affirmed  and  made  binding  on  him  after  he 
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becomes  sober." — Wright  v.  Waller,  127  Ala.  557,  29 
South.  57,  54  L.  R.  A.  440,  wherein  authorities  are  col- 
lated relating  to  mental  incapacity  to  contract  produced 
by  drunkenness.  The  contract  in  the  case  before  us  be- 
ing voidable,  and  not  void,  was  open  to  affirmance  or 
disaffirmance  on  the  termination  of  the  temporary  inca- 
pacity produced  by  the  drugs  and  opiates.  If  disaffirm- 
ed, the  duty  rested  upon  the  party  to  return  the  money 
received.  A  party  may  not  repudiate  a  contract,  and  at 
the  same  time  hold  onto  and  enjoy  the  benefits  received 
under  it. — Harrison  v.  Ala.  Mid.  Ry.^  144  Ala.  246,  40 
South,  394,  and  authorities  there  cited.  In  the  case  of 
Western  Ry.  v.  Anictt,  137  Ala.  414,  34  South.  997,  cited 
by  counsel  for  appellee,  it  was  held  that  a  return  of  the 
money  received  was  not  necessary,  where  the  replication 
alleged  that  It  was  made  as  a  gift.  Such  is  not  the  case 
before  us.  The  replications  in  the  present  case,  on  the 
facts  stated,  disclosing  a  contract  voidable  merely,  and 
failing  to  allege  a  return  of  the  money  received,  or  some 
sufficient  excuse  in  law  for  not  doing  so,  were  rendered 
by  such  omission  subject  to  the  demurrers. 

It  is  argued  by  counsel  for  appellant  that  eror  was 
committed  in  overruling  the  demurrers  to  the  second 
replication  of  the  plaintiff  to  the  defendant's  second 
plea-  There  is  no  assignment  of  error  in  the  record  on 
this  ruling  of  the  court  below,  and  we  will  not,  there- 
fore, consider  it. 

There  is  no  necessity  for  a  discussion  of  the  question 
raised  upon  the  selection  of  the  jury,  since  upon  another 
trial  of  the  cause  the  jury  will  be  selected  under  a  dif- 
ferent statute. 

The  next  question  insisted  on,  presented  by  the  twelfth 
assignment  of  error,  is  a  refusal  to  give  written  charge  3 
requested  by  the  defendant.  We  fail  to  find  any  evidence 
in  the  record  tending  to  show  that  plaintiff's  intestate 
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was  guilty  of  negligence  in  respect  to  the  child  Clyde  go- 
ing back  into  the  burning  building  after  having  been 
carried  to  a  place  of  safety.  The  charge  was  abstract, 
and  for  this  reason,  if  no  other,  properly  refused. 

Charge  6,  refused  to  the  defendant,  hypothesises  a 
fact  not  shown  in  the  evidence;  that  is,  that  plaintiff's 
intestate  "came  through  the  miscarriage  all  right."  The 
evidence,  as  well  as  all  of  its  tendencies,  were  without 
dispute  that  she  did  not  come  through  the  miscarriage 
all  right.  This  charge  ignores  the  evidence  which  tended 
to  show  that  the  injuries  received  by  said  intestate  were 
a  contributing  cause  to  her  miscarriage,  and,  even  if  the 
blood  poisoning  which  followed  w^as  the  direct  and  im- 
mediate cause  of  her  death,  it  was  in  the  chain  of  causa 
tions  originating  in  the  injuries-  inflicted  by  the  burn? 
received. 

Charge  8  asserted  a  coiTect  proposition  of  law,  but  we 
are  not  prepared  to  say  that  it  was  free  from  misleading 
tendency.  The  undisputed  evidence  showed  that  in  the 
present  case  the  passing  train  threw^  out  large  quantities 
of  sparks. 

The  tenth,  eleventh  and  fifteenth  chargers  were  prop 
erly  refused.     Each  of  these  charges  ignored  the  f^^ 
dence  showing  that   the  intestate  went   back  into  the 
building  to  save  her  little  child,  and  that  it  was  while 
in  the  effort  to  rescue  hor  child  that  she  was  herself  in- 
jured. 

VoT  the  errors  pointed  out,  the  judgment  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

Tyson.  C.  J.,  and  Anderson  and  McClei.lan.  JJ.,  con. 
cur. 
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Southern  Ry.  Co.  r.  Forrister. 

Damages  for  Death  of  Person  an  Track. 

(Decided  Dec.  17,  1908.    48  South.  69.) 

1.  Ranlroads;  Operation;  Injury  to  Person  on  Track;  Complaint. — 
A  child  as  well  as  an  adult  may  be  a  trespasser,  and  ordiuarily 
a  railroad  company  is  under  no  more  obligation  to  keep  a  lookout 
for  children  who  may  go  on  the  track  at  a  place  where  they  have  no 
right  to  be  than  to  keep  a  lookout  for  adults,  and  hence,  a  complaint 
for  death  of  a  child  on  the  track  which  avers  only  simply  negligence, 
and  which  fails  to  show  either  that  the  child  was  not  a  trespasser 
on  the  track,  or  that  defendant's  servant  in  charge  of  the  train  be- 
came aware  of  its  i)erilous  situation  in  time  to  have  prevented  the 
injury,  is  insufficient  against  demiurrer. 

2.  Same;  Contrihutory  Negligence;  Children. — The  presumi>tiou 
that  a  person  on  a  railroad  track  will  get  ofif  in  time  to  avoid  the 
injury  does  not  extend  to  a  child  fifteen  months  of  age,  since  it  woulu 
be  unreasonable  to  presume  that  one  of  that  age  would  appreciate 
the  peril  of  an  approaching  train,  or  had  sufficient  judgment  or  dis- 
cretion to  extricate  itself. 

3.  Negligence;  Contrihutory  Negligence  of  Parent  Not  Imputahle  to 
Child. — Contributory  negligence  of  the  parents  of  a  fifteen  months 
old  child  killed  by  being  run  over  by  a  train  will  not  be  imputed  to 
the  child. 

4.  Railroads:  Operation;  Injury  to  Persons  on  Tr(U'k;  Contrilmtory 
Negligence. — In  an  action  by  a  personal  representative  of  a  fifteen 
months  old  child,  killed  by  being  run  over  by  a  train,  the  contribu- 
tory negligence  of  the  child  is  not  available  as  a  defense. 

5.  Same;  Evidence. — ^Testimony  as  to  the  fre(iuency  of  the  use  of  a 
path  by  the  public  along  the  side  of  the  track  where  the  accident 
occurred,  at  and  prior  to  the  time  of  the  accident,  is  admissible  as 
tending  to  fix  a  knowledge  of  the  conditions  there  on  the  defendant 
and  its  servants. 

6.  Same;  Jury  Question. — Although  the  engineer  testified  that  he 
did  not  see  the  obstruction  on  the  track,  whether  or  not  he  did  se*^ 
the  person  killed  on  the  track  was  one  for  the  jury,  where  the  ten- 
dencies of  the  other  evidence  were  that  the  track  where  the  accident 
occurred  was  straight  for  a  distance  of  about  two  miles  in  the  di- 
rection from  which  the  train  was  approaching,  that  the  accident  oc- 
curred in  the  day  time,  that  there  was  nothing  to  obstruct  the  view, 
and  that  the  engineer  was  looking  ahead. 

7.  Same;  Negligence  of  Engineer;  Wantonness. — If  the  engineer 
saw  the  child  on  the  track  ahead  of  the  ai)proachIng  train  and  with 
reckless  indifference  to  consequences,  neglected  to  use  preventive 
measures  to  avoid  the  injury  after  discovering  the  peril,  if  discov- 
reii  in  time  for  preventive  eflfort.  he  was  guilty  of  wanton  wrong. 
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9.  tiama;  Opinion;  Competency. — Where  a  witness  testified  that  for 
two  or  three  years,  some  twenty  years  previous  to  the  trial,  he  had 
been  an  engineer,  and  since  that  time  had  observed  the  operation 
of  trains,  and  for  the  past  three  or  four  years  had  lived  near  the 
defendant's  road  and  had  noticed  the  operation  of  trains  on  that  road 
equipped  with  the  air  brake,  such  witness  was  competent  to  give  his 
opinion  as  to  within  what  distance  a  train  drawing  seven  or  eight 
cars  equipped  with  air  brakes  and  running  at  a  speed  of  about 
thirty-five  miles  an  hour,  could  be  stopped  on  a  straight  track  with 
slight  up  grade. 

Appeal  from  Jackson  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  William  A.  I^^orrister,  administrator, 
against  the  Southern  Railway  Company.  From  a  judg- 
ment for  plaintiflF,  defendant  appeals.  Reversed  and  re- 
manded. 

The  second  count  is  in  the  following  language: 
^'Plaintiff,  William  Forrister,  as  administrator  of  the 
estate  of  Alma  Forrister,  deceased,  claims  of  the  defend- 
ant Southern  Railway,  a  corporation,  the  sum  of  $1,999 
as  damages,  for  that,  to  wit,  on  or  about  the  23d  day  of 
October,  1906,  plaintiff's  intestate  was  a  minor,  of  the 
age  of  15  months,  and  on  said  date  the  defendant,  by  its 
scMvants  and  agents,  was  operating  a  railroad  in  this 
<*ounty  for  the  transportation  of  freight  and  passengers, 
that  on  said  date  the  agents  and  servants  of  defendant 
were  then  and  there  running  a  freight  train  on  defend- 
ant's said  road  near  Larkinsville,  in  this  county,  and  that 
the  engine  of  said  freight  train  ran  against  plaintiff's 
intestate  and  killed  her;  and  plaintiff  avers  that  the 
death  of  intestate  was  caus(*<l  by  reason  of,  and  as  the 
proximate  consequence  of,  the  negligence  of  the  agents 
and  servants  of  the  defendant  then  and  there  running 
said  freight  train,  in  this:  That  plaintiff's  intestate 
was  on  the  track  of  said  railroad,  and  in  danger  of  being 
run  over  by  said  train;  that  said  agents  and  servant** 
of  def(»ndaiit  saw  plaintiff's  intestate  on  said  track, 
and  saw  the  peril  of  said  intestate  from  said  train;  and 
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that  after  the  discovery  of  the  peril  of  plaintiff's  intes- 
tate the  agents  and  sevants  of  defendant  negligently  ran 
the  engine  of  said  train  against  said  intestate  and  killed 
her."  (4)  Same  as  2,  down  to  and  including  the  words 
**and  killed  her"  where  they  first  occur  in  said  count, 
and  the  following:  "And  plaintiff  avers  that  the  place 
where  plaintiff's  intestate  was  killed  by  said  train  was 
a  place  where  the  public  were  accustomed  to  pass  with 
frequency  and  in  considerable  numbers  along  ttie  trac^k  of 
said  railroad  at  and  l)efore  the  time  plaintiff's  intestate 
wav  killed ;  that  said  place  of  killing  was  in  a  thickly 
populated  neighborhood  near  said  town  of  Larkinsville; 
that  the  alleged  constant  use  of  said  railroad  track  by 
the  public  at  siiid  place,  and  at  or  about  said  town,  and 
prior  thereto,  were  fa(*ts  well  known  to  the  agents  and 
servants  of  defendant  in  charge  of  said  train;  that  run- 
ning a  train  at  a  high  rate  of  speed  at  said  time  and 
place,  without  signals  of  approach,  or  without  k(»eping  a 
proper  lookout,  wa>^  dangerous  to  persons  in  exposed 
positions  on  this  track  at  said  time  and  place;  that  the 
agents  and  servants  of  defendant  then  and  there  in 
charge  of  said  train  negligently  maintained  great  specJ 
in  the  running  thereof  at  said  time  and  place,  without 
keeping  a  proper  lookout,  and  by  reason  of  which  neglv 
gence,  and  as  a  proximate  consequence  thereof,  the  en- 
gine of  said  train  ran  against  plaintiff's  intestate  and 
killed  her." 

Demurrers  to  the  first  count  were  interposed  as  fol- 
lows: "(1)  Because  it  does  not  appear  therefrom  that 
said  agents  or  servants  of  defendant  conM  havtr  stopped 
said  <rain  in  time  to  have  prevented  the  »n|U?y.  (2) 
Because  it  does  not  appear  therefrom  that  said  emplojes 
saw  intestate  in  a  position  of  peril  in  time  to  have  pre- 
vented wjuring  her.  (3)  Because  it  seeks  to  recover  for 
the  negligent  killing  of  a  traspasser/'    The  following  de- 
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murrers  were  interposed  to  count  4:  ''(1)  It  apijears 
therefrom  that  said  intestate  was  a  trespasser  on  the 
track,  and  It  does  not  appear  that  said  agents  or  eni- 
ploj^es  were  guilty  of  any  negligence  after  the?  discovery 
of  her  peril,  or  were  guilty  of  wantonly  or  willfully 
killing  her.  (2)  Under  the  facts  allege<l  tJierein.  no 
cause  of  action  is  stated  for  the  killing  of  plaintiirs  in- 
testate. (3)  It  does  not  appear  therefrom  thai  >aid 
agents  or  employes  discovered  intestate's  peril  in  time 
to  have  preventefl  killing  or  injuring  her." 

The  other  facts  sufficiently  appear  in  the  opinion  of 
the  court.  There  was  judgment  for  plaintiff  in  the 
sum  of  |900. 

Humes  &  Speake,  for  appellant.  Under  the  facts  the 
child  is  presumed  to  have  het^n  a  trespasser,  and  in  or- 
der to  recover  wantonness  or  negligence  after  the  dis- 
covery of  peril  should  be  alleged. — Ensley  Ry.  Co.  i\ 
Chewning^  93  Ala.  24;  Montgomery  v.  A.  G,  8.  R.  R.  Co., 
97  Ala.  305;  L.  d  N.  v.  Hairston,  97  Ala.  351;  Anniston 
Fj.  d  G.  (Uk  V,  El  well  144  Ala.  317;  Gadsden  /?.  R.  Co. 
V.  Juliav,  133  Ala.  371.  The  child  was  a  trespasser. — 
N.  C.  &  Ht  L.  V,  Han  is,  142  Ala.  247;  H.  A.  d  li.  R.  R. 
Co.  V.  Robhins,  124  Ala.  113;  Gadsden  Ry.  Co.  v.  Julian, 
supra.  Under  the  following  authorities,  the  allegations 
are  not  sufficient. — Southern  Ry.  Co.  r.  Weatherhnr. 
44  South.  1019;  />.  d  Y.  r.  Mitchell,  134  Ala.  2(51  ;  /..  d 
N.  r.  Ilroirn,  121  Ala.  221 ;  L.  d  X.  i\  Anrhors.  114  Ala. 
492;  M.  d  C.  R.  R.  Co,  r.  Martin,  117  Ala.  267;  G.  P.  R. 
R.  Co.  V.  Lee,  92  Ala.  262.  The  1st  and  2nd  grounds  of  de- 
murrers should  have  l)(*en  sustained. — Houtheni  Ry.  Co 
V.  Bush,  122  Ala.  470;  Sou.  Ry,  Co,  v.  i^teican,  45  South. 
51;  Sou.  Ry.  Co.  v.  Gnllatt,  43  South.  567.  The  child 
being  under  fifteen  months  old,  the  recovery  is  entirely 
for  the  benefit  of  the  parent,   whether  brought  under 
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s(»cti()n  2(J  or  27  of  th(»  Code,  and  tlie  contdibiitory  noj;- 
lijji^ence  of  tlie  parents  may  be  set  up  in  bar  of  recovery. — 
WUliams  r.  S.  d-  A'.  R.  R.  To.,  91  Ala.  635;  A.  (L  k.  v, 
Dohh.H,  101  Ala.  219;  .1.  (/.  H,  r.  Burgrsx,  116  Ala.  509. 
Defendant  was  entitknl  to  the  general  affirmative  charge 
on  the  whole  case  and  on  the  se^Tral  counts. — Southern 
Ky.  Co,  r.  Hunt,  131  Ala.  591;  Lees  f V^^f^  92  Ala.  262; 
Meador\s  Case,  95  Ala.  137 ;  Stringer's  Case,  99  Ala.  397; 
Maddoj's  Case,  100  Ala.  618;  Ross's  Casae,  100  Ala. 
S{}H;  Peter's  Case,  135  Ala.  533;  *SV>//^//fT//  Rtj,  r.  Stewart, 
supra,  Charge  5  should  have  been  given. — Maddors 
Case,  supra:  liir,  R,  tt  /•;.  Co.  r.  Rroiru,  132  Ala.  431; 
Prior  r.  L,  ct  A.,  90  Ala.  32;  /..  <(•  A',  r,  Daucei/,  97  Ala. 
338.  Charge  (J  should  hav(»  Imh^u  given. — fjee\s  (Uise, 
supra. 

BiLiuu)  &  Moody,  for  appellee.  Tlu»  4th  count  was 
amply  sufficient.— .1.  C.  S.  r.  (hiest,  136  Ala.  348;  Ga, 
Pae.  r,  Lee,  92  Ala.  362;  H,  A.  rf  B,  R.  R.  Co.  r,  Rohbins, 
124  Ala.  113;  XL  d  C.  R,  R,  Co.  r,  Martin,  117  Ala.  367; 
s.  c.  131  Ala.  2(59;  Cent,  of  Ca.  r.  Partridge,  136  Ala. 
588.  Th(»  evidence  established  beyond  dispute  the  alle- 
gations of  the  seccmd  count. — Southern  Ry.  r.  SheJton 
136  Ala.  214;  Peters  r.  Southern  Ry.  Co.,  135  Ala.  533; 
Cent,  of  (ia,  r.  Partridge,  supra  Southern  Ry.  Co.  v. 
Hush,  122  A  hi.  487.  The  evidence  fully  justifies  the 
submission  of  the  causc^  to  the  jury  on  the  5th  count. — 
Authorities  supra  ;.l/o//^f/omc/7/  St.  Ry.  Co.  r.  Rice,  142 
Ala.  674. 

DOWDELIj,  J. — Considering  the  assignments  of  error 
in  tlu*  order  in  which  tlu^y  are  argued  by  ccmnsel  for 
appellant,  the  ftrst  (]  nest  ion  presented  is  on  the  demur- 
rer to  the  fourth  count  of  the  complaint.  The  fourth 
count  in  terms  avers  simple  negligence,  and  "fails  to 
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show  either  that  plaintiff's  intestate,  when  injured,  was 
not  a  trespasser  on  defendant's  track,  or  that  defend- 
ant's servants  in  char^i^e  of  the  train  became  aware  of 
her  perilous  i)osition  on  the  track  and  were  thereafter 
♦guilty  of  actionable  misconduct.-' — Gadsden  ct  AttalUt 
Ky.  Co.  r.  Julian,  Adni'r,  133  Ala.  371,  32  South.  135, 
and  ca^es  there  cited.  *'A  child,  as  well  as  an  adult, 
may  l)e  a  trespasser ;  and  ordinarily  a  railroad  company 
is  under  no  more  obli^^ation  to  keep  a  lookout 
for  children  who,  without  enticement  for  which  it  is 
responsibh\  nuiy  <iO  (m  the  track  at  a  place 
where  they  have  no  riuht  to  be,  than  to  look 
out  for  adults." — (iadsdcn  ti-  Aftal/a  Ry.  Co.  r.  Ju- 
lian, Adni'r,  supra ;  Highland  Ave.  d  B,  K.  R.  Co.  r. 
Rohhins.  V2i  Ala.  113,  27  South.  422,  82  Am.  St.  Rep. 
153;  /J.  (/.  .S.  R.  R.  Co,  r.  Moorcr,  110  Ala.  642,  22  South. 
900 ;  3  Elliott  on  Railroads,  §  1259.  The  demurrer  to  the 
fourth  count  should  have  been  sustained,  and  the  court 
committed  error  in  overrulinjii  it. 

The  second  count  is  not  subject  to  the  jj;:rounds  of  de- 
murrer interposed.  It  is  arfrm^d  that  the  enjcineer  had 
a  right,  after  seeing  plaintiff's  intestate  on  the  track,  to 
presume  that  she  would  get  off.  It  is  averred  in  the 
count  that  the  deceastMl  was  an  infant,  14  months  and 
23  days  old,  and  it  is  not  to  be  suppos(Hl  that  one  of 
such  tender  age  wcmld  appreciate  the  perilous  situation, 
or  have  suflicient  judgment  and  discretion  to  extricate 
hcTself.  Tlie  presumption  that  one  so  young  wouhl  ap- 
preciate* the  peril  of  an  approaching  train  and  avoid  it 
by  getting  off  of  the  track  would  be  unreasonable.  This 
is  not  a  suit  by  the  parent  to  recover  pecuniary  compen- 
sation, but  the  action  is  in  the  name  of  the  personal  rep- 
resentative of  the  deceased.  If  death  had  not  resulte<l, 
and  the  action  had  bei^n  brought  by  the  infant,  who  is 
allege<l  to  have  been  under  15  months  of  age,  neither  the 
(•(mtributory  negligence  of  the  infant  nor  that  of  parents 
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would  have  been  available  as  a  defense  to  the  action. — 
A.  a,  H.  R.  K.  Co.  V.  Buryi'SH,  116  Ala.  509-515,  22  South. 
913.  There  was  no  error  in  sustaining  the  demurrers  to 
th<»  pleas  of  contributory  negcligence. 

The  witness  Mrs.  Forrister,  having:  testilieil  that  she 
lived  near  a  railroad  all  of  her  life  and  knew  "the  blows 
of  an  engine,  and  that  there  were  two  long  blasts  of  the 
whistle,-'  was  competent  to  testify  the  meaning  of  such 
signal. 

The  frequency  of  travel  and  the  use  of  the  path  along 
the  side  of  the  track  by  the  public  where  the  accident 
occurred,  at  and  prior  to  the  time  of  the  accident,  was 
within  the  issues;  and  hence  the  evidence  of  the  witness 
McCutchen  as  to  the  frequency  of  use  of  the  path  by  the 
pubic  in  1904  was  competent.  The  purpose  of  this  evi- 
dence being  to  fix  a  knowledge  of  conditi(ms  on  the  de- 
fendant and  its  servant-,  the  length  of  time  covered  by 
the  public  travel  along  the  path  was  relevant. 

The  gnmnds  of  objection  to  the  question  to  the  wit- 
ness Osborne  as  to  within  what  distance  a  train  could  be 
stopped  on  a  straight  track  Avith  slight  upgrade,  equip- 
ped with  air  brakes,  and  drawing  scn-en  or  eight  cars, 
and  running  at  a  speed  of  about  85  miles  an  hour,  were 
that  it  called  for  illegal  (evidence  an<l  that  the  witness 
was  not  shown  to  be  an  expert.  The  evidence  called  for 
uuiler  the  issues  in  the  case  was  relevant,  and  not  illegal. 
The  witness  testified  that  h(*  had  been  an  engineer  for  2 
or  3  years  on  the  Louisville  &  Nashville  Railroad,  about 
20  years  ago,  and  had  since  that  time  oljserved  tlie  oper- 
ation of  trains  and  for  the  past  3  or  4  year<  lived  near 
the  defendant's  railroad,  and  had  uoticcnl  the  trains 
oi)erated  on  that  railroad,  equipped  with  air  brakes. 
>\V  think,  under  this  evidence,  the  witness  was  shown  to 
be  qualified  to  testify  his  opinion,  and  the  court  commit- 
t(xl  no  error  in  ovc^rruling  the  objections  on  the  grounds 
stated. 
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The  evidence  tended  to  sliow  that  the  track  where  the 
accident  occurred  was  straijijlit  for  distance  of  about  two 
miles  in  the  dinn'tion  fi-om  whicli  the  train  was  ap- 
I)roa(*hin^,  and  it  was  in  the  daytime,  with  nothing  to 
obstruct  the  view,  and  that  tlie  engineer  was  looking; 
ahead.  On  this  state  of  the*  evidence  it  has  l)een  repeat- 
edly held  by  this  court  that  it  l)ecomes  a  quei^tion  for  the 
jury  whether  the  euii^ineer  did  or  did  not  see  the  obstruc- 
tion on  the  track,  notwithstanding  he  nuiy  testify  that 
he  did  not  see  it.  If  he  did  see  the  obstruction,  in  this 
case  the  child,  if  in  fact  it  was  (m  the  track,  and  that  is 
also  a  question  for  the  jury,  and  willfully  failed,  or  with 
reckless  indifference  to  consequences  omitted,  to  use 
preventive  effort  to  avoid  the  injury,  after  discovery 
of  peril,  if  discovered  in  time  for  preventive  effort,  he 
would  be  guilty  of  wanton  wrong.  These  were  all  ques- 
tions for  the  jury  under  the  evi<lence. 

What  we  have  said,  we  think,  will  be  a  sufficient  guide 
on  another  trial ;  and  for  the  eri'ors  indicated  the  judg- 
ment is  reversed,  and  the  cau^e  remanded. 

Kiwersed  and  remandcnl. 

Simpson,  Dkxsox.  and  McCi.klian,  JJ.,  concur. 


American  Bolt  Co,  r.  FennelL 

Acfif}H  for  Damagrs  for  Injuries  Received  Prom  Team. 

(IhsHltMl  \hv.  IT.  l'.»OS.     4S  Sontli.  1)7.) 

1.  Muiiiviiml  Vorinnatiim  :  I'sr  of  Stt'crt :  ASidciralk:  Complaint. — A 
cininlaiiit  wiiicli  allejjes  that  while  i)hiiiititf  was  walking  on  the  side- 
walk of  a  piihli<*  street,  where  he  had  the  rljfht  t(»  he.  he  was  struck 
froiu  hehind  hy  a  team  driven  by  defendant's  servant  and  run  over, 
and  that  his  Injuries  were  due  to  the  nef:ligenee  of  defendant's  ser- 
vant, is  pood  against  demurrer  as  for  failure  to  show  a  violation  of 
duty  toward  plaintiff,  or  that  defendant  was  >?uilty  of  any  neiprliffence 
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ill  regard  to  it,  or  for  not  alleging  that  tlie  sidewailc  was  for  tlio  ex- 
clusive use  of  pedestrians;  that  fact  being  implied,  and  i)laiiitiff 
being  entitled  to  the  uninterruiitiHl  use  of  the  sidewalk. 

2.  iS'ame;  Complaint:  SeyUyvnrc. — The  allegation  that  while  plain- 
tiff was  walking  along  the  publl<*  highway,  he  was  Injured  by  the 
negligenee  of  defendant's  servant  in  driving  mules,  was  a  sufficient 
allegaticm  of  uegligeiue. 

2.  Same:  I'sc  of  Stnrtff:  Relative  liifjhtK  of  Pedestrians  and  ]'c- 
hiclett. — I'edestrians  and  vehicles  have  e<iual  rights  in  the  street,  and 
each  should  recognize  the  rights  of  the  other,  and  it  is  the  duty  of 
drivers  of  vehicles  to  keep  their  teams  under  such  control  as  not  to 
injure  i>e<lestrlans  who  are  iiroperly  on  the  street. 

4.  Hume;  \egli(jvnt  I  se :  fvoximate  Cause. — An  allegation  that  de- 
fendant's servant  so  negligently  drove  the  mules  that  by  reas<m  of  the 
negligence  one  of  them  struck  plaintiff,  and  that  the  negligence  proxi- 
mately causeil  his  injury,  is  a  sufftcieut  statement  of  the  causal  con- 
nection between  the  ii<»gligence  and  the  injury. 

5.  Seylif/enee:  Contributory  yegligence. — Contributory  Negligence 
is  a  matter  of  defense  and  m»e<l  not  he  negatived  by  the  complaint. 

iy.  Master  and  Servant:  Injury  to  Third  Person;  Pleadings;  Com- 
Mtrurtion. — A  complaint  alleging  that  the  servant,  while  acting  with- 
in the  scope  of  his  duty,  so  carelessly  drove  and  managed  the  mule 
that  by  reason  of  his  negligence,  one  of  them  struck  plaintiff,  knock- 
ing him  down,  etc.,  does  not  mean  that  it  was  within  the  scope  of  the 
servant's  duties  to  run  over  plaintiff,  but  means  that  while  acting 
within  the  scope  of  his  duty  in  driving  the  team,  he  did  his  duty  so 
negligently  as  to  cause  injury. 

7.  Evidence;  Opinion. — Evidence  as  to  whether  it  was  negligence  to 
strike  the  mules  under  the  circumstances  of  this  case  was  not  admis- 
sible since  the  issue  of  negligence  was  for  the  jury  to  determine,  and 
exiKM't  testimony  was  not  ne<*essary  to  determine  whether  it  was  neg- 
licnce  to  strike  a  mule  since  the  nature  of  the  animal  and  the  eflfe<t 
of  striking  It  is  cimimcm  kiiowletlge. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Action  by  Va\  Fennell  against  the  American  Bolt  Com- 
pany. Fi^)ni  a  ju(l{a:ment  for  plaintiff,  defendant  ap- 
pealed.   AffirmcHl. 

Complaint  was  as  follows:  "(1)  Plaintiff'  claims  of 
defendant  the  sum  of  $5,000  as  damages  for  this,  to  wit, 
that  heretofore,  on,  to  Avit,  the  15th  day  of  February. 
1907,  al>out  5  o'clock  in  the  afternoon,  the  plaintiff  was 
proceeding  on  foot  on  the  sidewalk,  where  he  had  a 
right  to  be,  along  Thirty-Second  street,  from  l^Mrst  ave- 
nue towards   Fifth  avenue,  in  Jefferson  county,  Ala., 
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according  to  the  map  and  plan  of  the  city  of  Birming- 
ham, and  when  plaintiff  had  proceeded  a  short  distance 
from  First  avenue  he  was  struck  from  behind  by  a  team 
of  two  mules  drawing  a  heavy  dray,  owned  by  the  Amer- 
ican Bolt  Company,  in  charge  of  defendant's  servant, 
who  was  driving  said  team,  acting  within  the  line  and 
scope  of  his  duty,  whose  surname  was  Howard,  but 
whose  Christian  name  was  unknown  to  the  plaintiff. 
Plaintiff  avers  that  he  was  knocked  down  by  said  team, 
and  run  over  by  the  front  and  rear  wheels  of  said  dray, 
and  his  leg  was  broken  between  the  knee  and  ankle ;  and 
plaintiff  avers  that  by  reason  of  the  above  he  suffered 
great  bodily  pain,  and  experienced  great  physical  and 
mental  suffering,  and  was  put  to  large  expense  for  medi- 
cine and  medical  attention,  and  the  care  of  the  physician 
in  trying  to  effect  a  cure,  and  was  confined  to  his  be<l; 
and  plaintiff  avers  that  he  was  knocked  down  and  run 
over,  and  his  said  injuries^  received  by  reason  of,  and  as 
a  proximate  consequence  of,  the  negligence  of  defend- 
ant's servant  in  allowing  said  team  to  run  over  plain- 
tiff." (2)  Same  as  1,  down  to  and  including  the  words 
"confined  to  his  bed,"  with  this  additional  a^e/'iiieni: 
'And  plaintiff  avers  that  he  was  so  knockeil  down  i>nd 
run  over,  and  his  said  injuries  received  by  reason  of, 
and  as  a  proximate  consequence  of,  the  nL\i»ligencc  of 
defendant's  servant,  in  charge  of  said  team,  in  and  about 
the  driving  of  said  team."  (4)  Same  as  1  down  to  and 
including  the  words  "confined  to  his  bed,"  with  the  fol- 
lowing: "That  plaintiff  was  knockcNl  down  and  run 
over,  and  received  his  said  injuries,  by  reason  of,  an<i  as 
a  proximate  consequence  of,  the  negligence  of  defend- 
ant's servant,  in  charge  of  said  team,  in  and  abimi  the 
management  of  said  team."  "(x)  Plaintiff  claims  of 
defendant  the  sum  of  $5,000  as  damages  for  this,  to  wit, 
that  on  the  15th  day  of  February,  1907,  plaintiff  was 
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walking  along  the  public  highway  near  the  city  of  Uv- 
mingham,  Ala.,  along  a  street  known  as  Thirty-Second 
street,  near  First  avenue ;  that  defendant  was  a  proprie- 
tor of  a  dray  and  two  mules;  which  were  then  passing 
along  said  highway  in  the  possession  of  one  Howard 
Fowler,  defendant's  servant,  who  was  driving  the  team; 
that  said  Howard,  defendant's  servant,  acting  within  the 
line  and  scope  of  his  duty,  so  carelessly  drove  and  man- 
aged said  mules  and  dray  that  by  reason  of  his  negli- 
gence said  mules,  or  one  of  them,  struck  the  plaintiff, 
knocking  him  doAvn,  and  one  of  the  front  and  rear 
wheels  of  said  dray  ran  over  him,  or  over  his  leg,  and 
his  leg  was  broken,  whereby  plaintiff  was  bruised,  and 
made  sick  and  sore,  and  confined  to  his  bed  and  was  for 
a  long  time  prevented  from  attending  to  his  business,  and 
was  put  to  great  expense  in  endeavoring  to  Ik?  healed  of 
his  hurts  in  the  way  of  medicine  and  medical  attention, 
and  in  the  employment  of  a  physician,  and  hr  suffered 
great  bodily  pain,  and  experienced  great  physical  and 
mental  suffering;  and  plaintiff  avers  that  his  said  inju- 
ries are  of  a  permanent  nature,  and  that  he  will  be  less 
able  to  earn  money.  Plaintiff  avers  that  said  negligence 
of  said  servant  of  defendant,  said  Howard  Fowler,  prox- 
imately caused  plaintiff's  said  injury.''  Plaintiff 
amended  his  first  count  by  inserting  before  the  words 
"and  when  plaintiff  had  proceeded"  this  clause :  Which 
said  street,  at  and  prior  to  the  time  of  plaintiff's  said 
injury,  was  habitually  used  by  the  public  as  a  highway, 
a  portion  of  said  streets  being  for  vehicles,  and  along 
the  same  the  sidewalk  being  used  by  pedestrians." 

Demurrers  were  interposed  to  the  first  count,  "because 
(1)  that  it  does  not  show  that  defendant  violated  any 
duty  it  owed  plaintiff,  or  that  it  was  guilty  of  any  neg- 
ligence towards  plaintiff;  (2)  It  does  not  show  that, 
when  plaintiff  was  injured,  defendant's  team  and  mules 
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or  dray  wore  not  where  they  had  a  right  to  be;  (3)  it  is 
not  shown  that  defendant's  team  and  dray  had  not  the 
right  to  be  on  the  sidewalk  along  Avhieh  plaintiflf  waJf 
proceeding.  No  facts  are  alleged  showing  negligence." 
To  the  second  count  the  j^anie  as  to  the  first  with  the 
additional  grounds  that  it  is  not  shown  in  what  the 
negligence  consisted,  and  was  not  shoAvn  how  defend- 
ant's servant  was  guiding  said  team.  To  the  fourth 
count,  th(*  same  grounds  as  to  the  third,  and  the  addi- 
tional gi-ounds  that  it  is  not  shown  what  was  the  man- 
agement of  the  team  by  defendant's  servant,  and  be- 
cause the  allegation  of  management  was  a  conclusion. 
To  count  X,  *i)ecause  it  ai)pears  that  the  allege<l  negli- 
gence of  defendant  driver  was  not  the  proximate  cause 
of  the  injury;  (2  I  because  it  (h)es  not  appear  that  plain- 
tiff" was  in  the  exercise  of  due  care;  (3)  it  appears  from 
said  ccmnt  that  tlie  act  comjdained  of  was  the  wrong  of 
the  servant,  for  which  defendant  was  not  liable;  (4) 
for  that  it  appears  that  it  was  in  line  with  the  man 
Howards'  emi)loyment,  while  driving  defendant's  team, 
to  knock  down  and  run  over  plaintiff,  which  is  not  ac- 
tionable negligence/' 

Ward  &  Rtdolph,  for  appellant.  No  relation  what- 
ever existfHl  between  appellant  and  appellee  and  the 
counts  should  have  alleged  fa<*ts  from  which  a  duty  to 
jdaintiff*  arose. — ('livu'nhnfH  ^f^sr,  1)3  Ala.  24;  Viiy 
Council  of  Mouffjomrry  /-.  (!ilnin\  33  Ala.  110;  ///.s\  Co. 
r.  J/oof/,  78  Ala.  204;  14  (\vc.  P.  &  P.  331-3.  Under  the 
avernuMits  of  the  count  the  driver  had  a  right  to  sup- 
l)ose  that  phiintitf  would  get  out  of  the  way. — Varrinfj- 
ton  r.  L.  cG  A'.  R.  Ji.  Co..  SS  Ala.  472.  There  is  no  facts 
stated  showing  a  negligent  management  of  the  team. — 
Monfffoncry  v.  A,  G.  S'.,  07  Ala.  303.  The  demurrers  to 
the  5th  count  should  have  been  sustained. — 1/.  ct  (\  R. 
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y^.  Co,  i\  Martin,  117  Ala.  307;  UiUiam  v,  N.  cfc  A'.  R,  It, 
Co.,  70  Ala.  2()3;  107  Ala.  271.  Causal  couuertion  be- 
tween the  ue<»:li«i;eu(e  and  injury  must  be  shown. — L,  ct 
X,  r.  Fclton,  112  Ala.  533.  The  injury  resulted  from 
intervening*;  causes. — Williumfi  r.  Wizard  /.  (V>.,  100  Ala. 
254;  8  A.  &  E.  Eney  of  Law,  573;  92  Am.  Dee.  71 S;  30 
Am.  St.  Kej).  802,  and  note;  23  Am.  St.  Rep.  103;  94  Ala. 
194.  As  to  a  runaway  horse,  see. — 38  Am.  St.  Kep.  833; 
31  Paige,  480;  10  Ind.  510.  The  eourt's  attention  is 
called  to  the  following  eases. — Matsoji  v.  Maupln  <t  Co,, 
75  Ala.  312;  Carter  r.  Chambers.  79  Ala.  223. 

\V.  K.  Tkruy,  for  appellee.  The  ea.se  should  be  affirm- 
ed on  the  following  authorities. — Fielder  r.  Tipton,  42 
South.  985;  Elliott  on  Roads  &  Streets,  024  and  031; 
Citi/  Dei  Co.  r.  Henry,  34  South.  289;  Ferfjuson  r.  Hub- 
hell,  49  Am.  Hep.  544;  Hanies  r.  lirownlee,  03  Ala.  277; 
Ijandern  r.  L,  ct  X.,  135  Ala.  504;  JJnreka  Co.  r.  Bass, 
8  S<mth.  210. 

SlilPSON,  J. — Th(»  action  in  this  case  was  bnmght 
by  the  appcdlee  against  the  appellant  for  damag(»s  on 
accimnt  of  injures  received  from  being  run  over  by  a 
t(»am  of  mules,  drawing  a  dray,  belonging  to  the  defend- 
ant. The  general  affirmative  charge  was  giv(Mi,  as  to 
the  third  and  fifth  counts  of  the  complaint,  in  favor  of 
the  defendant,  leaving  only  the  first,  seccmd,  and  fourtli 
ccmnts,  and  count  x,  for  consideration. 

It  is  insisted,  first,  that  the  demurrer  should  liave  Ikhmi 
sustain(Hl  to  the  tirst  count  of  the  complaint,  because  said 
count  does  not  show  that  the  defendant  violated  any 
duty  which  it  owchI  to  the  plaintiff.  The  count  alleges 
that  jdaintiff  was  Avalking  on  the  sidewalk  of  Thirty- 
Second  sti'eet,  a  public  street  and  highway  of  tlie  city, 
where  he  had  a  right  to  Iks  when  Ik*  was  struck  by  d(»fend' 
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ant's  team,  and  that  it  was  the  result  of  the  negligeucf 
of  defendant's  servant,  in  charge  of  said  team,  in  allow- 
ing said  team  to  run  over  him.  Pedestrians  have  a  right 
to  the  uninterrupted  use  of  the  sidewalk,  and  the  said 
count  is  not  subject  to  the  demurrer. — Fielder  v.  Tipton, 
149  Ala.  608,  42  South.  985,  8  L.  R.  A.  (N.  S.)  1268. 

For  like  reasons  the  demurrer  to  the  second  count  in 
the  complaint  was  properly  overruled,  as  was  also  the 
demurrer  to  the  fourth  count.  It  was  not  necessary  to 
allege  that  the  sidewalk  was  for  the  use  of  pedestrians 
only,  as  the  law  aflSxes  that  use  to  a  sidewalk. — Fielder 
r.  Tipton^  Hupra;  Elliott  on  Roads  &  Streets,  p.  17. 
Moreover,  the  amendment  did  allege  that  the  sidewalk 
was  for  the  us(^  of  pedestrians. 

I'nder  our  decisions,  the  general  statement  of  negli- 
g(»nce  in  count  x  was  suflficient,  and,  if  the  plaintiff  was 
not  exercising  proper  care,  that  was  a  matter  of  defense. 
The  plaintiff  and  the  defendant  had  equal  rights  in  the 
street,  and,  while  the  sidewalk  is  the  place  for  pedes- 
trians alone,  yet  pedestrians  have  the  right  also  to  Avalk 
across  or  along  the  streets,  and  it  is  the  duty  of  both 
pedestrians  and  travelers  by  vehicle  to  recognize  the 
right  of  each  to  be  upon  the  street,  and  it  is  the  duty  of 
travelers  by  vehicle  to  keep  the  same  under  control,  so 
as  not  to  injure  pedestrians  in  the  proper  exercise  of 
their  rightH.—Kathmeyer  i\  Mehl  (N.  J.  Sup,)  60  Atl. 
40;  Hemtes'sey  r.  Taylor,  189  Mass.  583,  76  N.  E.  224, 
3  L.  R.  A.  (X.  S.)  345;  Elliott  on  Roads  &  Streets,  p. 
622. 

The  causal  connection  b(»tween  the  negligence  and  the 
injury  is  sufficiently  shown  by  the  allegations  of  said 
count,  and  there  is  no  merit  in  the  suggestion  that  the 
allegation  that  the  defendant's  servant  was  "acting  with- 
in the  line  and  scope  of  his  duty"  means  that  it  was 
within  the  line  and  scope  of  his  duty  "to  run  over  and 
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knock  down  appellee."  That  expression  means  simply 
that,  while  acting  within  the  line  and  scope  of  his  duty 
— to  wit,  driving  the  dray  in  the  business  of  the  master 
— he  performed  that  duty  so  negligently  and  carelessly 
as  to  cause  the  injury. 

There  was  no  error  in  sustaing  the  objection  to  the 
questions  to  the  witnesses  as  to  whether  it  was  negligence 
to  strike  the  mules  in  order  to  urge  them  across  the 
track.  The  question  of  negligence  vel  non  was  for  the 
jury  to  determine  on  the  facts  related,  and  not  on  the 
opinions  of  others.  Besides,  it  does  not  require  any  ex» 
pert  testimony  to  tell  whether  it  is  negligence  to  strike 
a  mule.  The  nature  of  the  animal,  and  the  relation  of 
lashes  to  his  good  behavior,  are  matters  of  common 
knowledge  to  the  jury  as  well  as  to  any  witness. — Fergu- 
so)i  i\  Htthbell,  97  N.  Y.  507,  49  Am.  Rep.  544. 

There  was  no  error  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  of  the  court  is  affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  Denson,  JJ..  concur. 


Mobile  Light  &  R.  R.  Co.  r.  Balder. 

Daniaf/efi  for  Injury  to  Person  and  Proprrfff. 
(Decided  Dec.  17,  1908.     48  South.  111).) 

1.  Negligence:  Contributory  Negligence. — Contributory  negligence 
is  good  as  a  defense  to  a  count  is  simple  negligence. 

2,  Streeta  Railroads;  Injuries;  Pleading;  Complaint. — A  count 
which  sets  out  all  the  conditions  surrounding  the  collision  and  avers 
that  the  injuries  and  damages  were  caused  as  a  proximate  conse- 
quence of  the  failure  of  defendant's  servant  to  keep  a  proper  look- 
out while  operating  a  car  on  the  highway,  Is  a  count  in  simple  neg- 
ligence and  not  for  willful  or  wanton  injuiy.  and  hence,  such  count 
is  subject  to  the  defense  of  contributory  negligence. 
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:j.  fsuitif  :  CoUiMioti:  \y anion  Condttrt, — Where  a  car  csiimMi  i>e 
stopiHM]  ill  time  to  avoid  a  <-o]lisiou.  after  tbe  discovery*  of  tbe  peril, 
those  o|X'rnting  the  car  raiiiiot  lie  said  to  Ite  guilty  of  wanton  nrs- 
oiiiidiK't.  or  of  siibs4Hiueut   negligence. 

4.  Samr. — rnless  the  niotonuan  disi-overs  the  attempt  to  cross 
the  track  in  time  to  stop  the  car  before  the  collision  and  negligrtitly 
fails  to  do  S4»  there  is  no  ante<'edent  negligence 

."».  Sanir:  huty  of  Motonnan  to  Krtp  Loftkout. — Where  the  tnick 
is  in  or  on  a  iniblic  highwaiy.  it  is  the  duty  of  the  niotomian  to  kee]) 
a  l<K)kont  for  [lerstms  on  tbe  track. 

<J.  Er'uU'iicv:  Uvh  (irxtar:  nvHarntion  of  Agent, — The  declarations 
or  admissions  of  agents  as  to  an  act  then  l>eing  done  are  admissible 
as  a  part  of  the  res  gestae:  Init  this  rule  has  no  application  to  ad- 
missions as  to  past  transa<*tions.  and  a  de<-la ration  by  the  motnrmau 
snl)s*«<|neiit  to  th«»  <M)llision  was  imi»roiK»rly  admitted. 

Appeal  from  3!olule  Law  ami  Equity  Court. 

Heard  l)of()rp  Hon.  Saffold  Beuxey. 

Action  by  Alfred  C.  Baker  ajrainst  the  Mobile  Light 
&  Kailroad  Company.  From  a  judjrment  for  plaintiff. 
d(^fendant  appeals.     Keversinl  and  remanded. 

The  first  count  is  in  simple  nejjiigence  for  damage?? 
to  the  property  and  person  of  plaintiff  while  crossinjj 
the  track  of  defendant  at  the  intersection  of  a  highway 
with  said  track,  or  in  a  highway  over  which  said  track 
was  operate<l,  and  the  negligence  is  allege<l  to  be  in  the 
way  and  manner  in  which  tlie  car  was  manage<l.  The 
se<*ond  count  sets  out  the  conditions  surrounding  the 
collisicm,  and  avers  that  the  injuries  and  damages  were 
caused  as  a  proximate  conse(iuence  of  the  failure  of  de- 
fendant's servant  in  charg<»  of  the  car  to  exercise  due 
care  and  dilligence  to  avoid  injuring  plaintiff  or  de- 
stroying his  i)roperty  after  discovering  the  perihms 
situation  of  i)hiintiff.  Tlie  third  count  is  same  as  the 
s(M-ond,  but  th(»  negligeiUM*  alleg(Ml  is  the  failure  to  kc*ep 
a  i)roi)er  lookout  while  operating  a  car  on  the  highway. 
The  pleas  of  ccmtributory  negligence  were  that  plaintiff 
undertook  to  drive  across  the  track  in  front  of  an  aj)- 
l)roaching  car,  without  stopping,  looking,  and  listening 
for  its  ai)proach,  and  that  the  plaintiff  attempted  to 
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drive  aeros«  the  track  in  front  of  an  approachinfi:  car 
without  exercising  reasonable  prudence  to  asc^ertain 
whether  or  not  the  car  was  approaching.  The  grounds 
of  demurrer  are  that  the  pleas  are  not  an  answer  to  the 
second  and  third  counts,  bei»ause  they  are  counts  for 
wanton  or  willful  misconduct.  The  following  ques- 
tions were  propounded  to  the  witness  Taylor,  and 
objected  to :  "In  your  presence  or  hearing  did  the  mo- 
torman  of  that  car  make  any  statement,  right  after  the 
accident  hapi>ened,  as  to  how  it  happened?''  This  <iues- 
tion  was  also  propounded  to  plaintiff,  and  he  was  per- 
mitted to  answer  as  follows:  ''Yes,  sir;  he  said  he  was 
standing  up  against  the  door,  with  his  head  hanging 
down,  on  account  of  its  raining  awfully,  and  he  never 
siiw  us." 

(rRKGouY  L.  &  H.  T.  SMITH,  for  appellant.  The  fail- 
ure to  stop,  look  and  listen  before  undertaking  to  cross 
before  the  approach  of  an  elin-tric  car,  constituttes  con- 
tributory negligence. — />.  d  X,  r.  Wrhh,  DO  Ala.  85;  Oa. 
Par.  liy.  i\  Lee,  92  Ala.  267;  Railroad  Co,  v.  Crawford, 
89  Ala.  245;  da.  Pa<\  Ry.  r.  0'Hheihl%  90  Ala.  30;  R.  R. 
Co.  r.  Black,  89  Ala.  e316;  Gothard  r.  Railnml  f'o.,  67 
Ala.  lU;  E.  T,  V.  &  G.  R.  R.  r.  Komeffai/,  92  Ala.  228; 
GIa.^,s  r.  y^.  /?.,  94  Ala.  587;  Highland  Are,  cf  «.  R.  R.  r. 
Sawpxou,  91  Ala.  564;  Highland  Are,  A  li.  R,  R,  r.  Mad- 
do,r,  100  Ala.  621;  Railroad  Comitaaif  r,  Richards.  100 
Ala.  366;  Central  of  Ga.  r.  Forshee.  125  Ala.  213;  Cen- 
tral of  f/a.  r.  Freeman,  134  Ala.  354.  The  foregoing 
principle  is  thoroughly  applicable  to  crossings  of  elec- 
tric street  railways. — Bir,  R.  L,  d  P,  Co.  r,  Oldham,  31 
South  452.  No  damages  can  be  recovennl  for  an  injury 
not  described  in  the  complaint. — Citg  Del.  Co.  r.  Henry. 
139  Ala.  161.  Declarations  of  the  motorman  nmde  sub- 
sequent to  the  action  were  not  admissible. — Cheicning  r. 
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Enslcy  R.  R.  rV;.,  100  Ala.  495.  Evidence  for  plaintiff 
(lid  not  make  out  a  prima  facie  case  and  should  have  been 
excluded  on  motion. — Birmingham  etc.,  t\  Bowers,  110 
Ala.  330;  Crenshatc  t\  Southern  Ry,  Co,,  136  Ala.  573; 
Frazier  r.  Railroad  Company,  81  Ala.  186;  Tanncr'n 
Exrs.  v\  L.  &  N.  R.  R.C  Co,,  60  Ala.  632 ;  Cook  v,  C.  R.  R, 
&  B.  Co.,  67  Ala.  5i0;  HovthemRy.  Co.  v.  Bush.  122  Ala. 
481.  Counsel  discuss  char{2:es  refused  to  defendant,  but 
without  citation  of  authority.  The  court  erred  in  giv- 
ing  charjre  1  requested  by  plaintiff. — Southern  Ry.  Co.  i?. 
Bunt,  131  Ala.  595;  Oshoi'n  r.  .4.  S,  d  \V.  Co.,  135  Ala. 
576;  See  also.— 132  Ala.  470;  134  Ala.  257;  137  Ala.  455. 
The  court  erred  in  giving  charge  2. — Shelton  v.  Southern 
Ry.  Co.,  13(>  Ala.  212;  L.  d  X.  R.  R.  Co.  r.  Black,  89 
Ala.  317;  Birmingham  etc.  v.  Bowers^  110  Ala.  330;  Cen- 
tral of  Ga.  V.  rorshee,  125  Ala.  226;  Bunion  r.  /..  d  X. 
R.  R.  Co.,  116  Ala.  201;  Frazier  r.  Railroad  Co.,  81  Ala. 
186;  Southern  Ry.  Co.  v.  Bush,  122  Ala.  483;  Tanner.^ 
Admr.  i\  L.  d  N.  R.  R.  Co.,  60  Ala.  632;  Cook  r.  Central 
Railroad  d  Banking  Co.,  67  Ala.  540;  R.  R.  Co.  r.  Worn- 
mark.  84  Ala.  150;  Bentley  r.  Ca.  Pac.  R.  R..  86  Ala, 
484;  /t^.  R.  Co.  r.  Blanton,84:  Ala.  155;  W.  R.  Co.  r.  Wood, 
S7  Ala.  165;  Fnsley  R,  R.  Co.  r.  Chewning,  93  Ala.  31; 
Haley  r.  K.  C.  M.  d  B.,  113  Ala.  650;  A.  (}.  S.  r.  J/orcr, 
116  Ala.  644;  R.  R.  Co.  v.  Vaughan,  93  Ala.  210;  Savan- 
nah etc.,  R.  R.  r.  Meadorn,  95  Ala.  143;  L.  d  N.  R.  R.  Co. 
r.  Wehh,  97  Ala.  311;  />.  d  K.  R.  R.  Co.  r.  Hairsion.  97 
Ala.  352 ;  Mizzell  v.  So.  Ry.,  132  Ala.  504. 

I\(;e  &  AimivRKCHT.  for  appellee.  No  brief  came  to 
Ww  K<»p()rter. 

AXDEKSOX,  J. — The  trial  court  erred  in  sustaining 
th(»  <l<*murrers  to  the  defendant's  pleas  2  and  3  to  the 
tliird  count  of  the  complaint  as  amended.     This  count 
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wius  for  simple  negligence,  and  contributory  negligence 
was  a  goofl  defense  to  same,  and  whether  the  pleas  were 
sufficient,  as  such,  we  need  not  determine,  as  the  second 
ground  of  demurrer  is  the  only  one  which  questions  the 
pleas  as  applicable  to  the  third  count,  and  they  were  not 
subject  to  the  defect  therein  suggested.  The  pleas  as 
refiled  after  amendment  of  the  complaint  went  to  each 
count  thereof.  It  may  be  that  the  plaintiff  intended  to 
demur  to  them  only  so  far  as  they  ansAvered  the  secoud 
count ;  but  the  second  ground  refers  to  the  third  as  well 
as  the  second  count,  and  the  judgment  entry  shows  that 
the  demurrer  was  sustained  to  the  pleas  to  both  the  sec- 
(Hid  and  third  counts  of  the  amended  complaint. 

Declarations  or  admissions  of  an  agent  as  to  the  act 
then  Inking  done  are  admissible  as  a  part  of  the  res  g(^- 
tie,  but  this  does  not  apply  as  to  admissions  as  to  past 
transactions. — Tnni.  Co,  v.  Kavenmufh,  93  Ala.  324,  9 
South.  395;  Vheirt\in<i  r.  Enaley  Ky.  rv>.,  100  Ala.  493, 
14  South.  362.  The  declarations  made  by  the  motorman 
w(M'e  subwHiuent  to  the  collision,  wer(»  not  part  of  the 
res  g(»st4e,  and  should  not  have  Imh^u  admitted  over  the 
objection  of  the  defendant.— U.  tt  (\  R.  If.  r.  Woniark, 
84  Ala.  149,4  South.  (HS. 

Whether  i\w  defendant  was  entitled  to  tlu^  general 
charge  or  not,  upcm  the  theory  that  plaintiif  did  not 
make  out  a  prima  facie  case,  with  the  improperly  admit- 
ted <leclarati(ms  of  the  agent  in,  we  need  not  decid(^  as 
the  case  must  be  reversed  upon  oth(»r  grounds,  ft  is 
sufficient  to  say,  a<  a  guide  upon  Uw  next  trial,  that  in 
the  absence^  of  some  proof  tending  to  show  that  the  car 
could  have  be<*n  stopped,  after  the  discovery  of  the  plain- 
tiff's peril,  in  time  to  aAoid  the  collision,  there  was  no 
wanton  misconduct  or  subsequent  n(\glig<Mic(».  Xor  was 
there  any  simple  antecedent  negligence,  unless  the  evi. 
dence  tended  to  show  that  the  motorman  could  have  dis- 
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covonMl  the  i)l«intiflf  in  tlio  attempt  to  cross  in  time  to 
stop  the  ears  before  the  collision,  and  negligently  failed 
to  do  so.  Under  the  averments  of  the  complaint,  and 
from  the  tendency  of  the  evidence,  the  collision  was  at 
a  strwt  crossing;  bnt,  if  not  at  a  crossing,  it  was  at  a 
point  where  defendant's  track  was  in  or  upon  a  public 
highway,  and  it  was  the  duty  of  the  motonnan  to  k(H»p 
a  lookout. — BirnniKjham  R,  R.  r,  lirotrn,  132  Ala.  115, 
44  South.  572;  liirmhujhum  R.  h\  r.  Branth/,  141  Ala. 
(>15,  37  South.  ()98.  So,  too,  was  it  a  fact  that  some 
little  time  elapsed  between  the  time  the  hor^e  started 
across  the  track  and  when  the  front  wheels  struck  tlu» 
opposite  rail,  which  was  the  time  of  the  collision ;  jel 
there  was  no  proof  of  the  distance  of  the  car  from  th(* 
plaintiff  wh(»n  the  horse  first  went  upon  the  track,  or 
of  the  rate  of  speed  it  was  going,  and  whether  or  not 
it  couhl  have  lK*en  stoi)ped  between  the  time  of  the  colli- 
sion and  when  the  motorman  discoverc^d  the  plaintiff's 
peril,  or  should  have  discovered  it,  had  he  kept  a  lookout. 

The  judgment  of  the  law  and  equity  court  is  reversed, 
and  the  cause  is  renmnded. 

Reversed  and  remanded. 

Tyson,  (\  J.,  and  Simpson  and  Dbnson,  J  J.,  concur. 


K.  B.  Koosa  A:  Co.  r.  Warteii. 

Daniaf/cs  1o  (iootls  from  IjCukij  nml  Cvsoutul  Piprx. 
(Dcm'mUh!  Jan.  14,  1U0O.    4S  South.  .144.) 

1.  Trial:  Remarks  of  (Unufsrl. — The  remarks  of  counsel  that  the 
case  on  trial  was  unusual, — the  execution  of  writ  for  inquiry  to  as- 
sess damages  on  a  default  judgment, — beinjr  true,  were  without  in- 
.Inry. 

2.  Latidlonl  and  Tenant:  Injury  to  (roods:  Damages. — ^The  differ- 
ence in  the  market  value  of  the  goods  just  before  and  just  after  the 
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(loodiug,  is  the  measure  of  damages  in  a  suit  by  a  tenant  against  a 
landlord,  for  negligent  injury  to  goods  by  water. 

.3.  Same;  Evidence. — It  is  (H^)mpetent.  as  to>  value,  to  ask  a  wit- 
ness the  reasonable  market  value,  in  bulk,  of  the  goods  injured, 
prior  to  their  injury. 

4.  Same;  Assessment  of  Damages:  Instructions. — The  action  be- 
ing for  damages  f(vr  Injury  to  goods  by  water  leaking  thereon,  a 
charge  asserting  that  the  jury  can  assess  as  damages  only  such  an 
amount  as  they  are  reasonably  satisfied  plaintilT  suffered,  that  the 
burden  of  proof  is  on  the  plaintifT,  and  that  be  is  entitled  to  recover 
only  such  damages  as  he  has  proven  to  their  reasonable  satisfacti(m, 
is  proper. 

5.  Appeal  and  Error;  Scope  of  Review;  Objections  in  Trial  Court . 
— Where  siJecriflc  objections  are  made  to  questions  to  a  witness  in 
the  trial  of  the  case,  <mly  those  objections  will  be  considered  on  ap- 
peal in  passing  on  objections  to  evidence. 

6.  Evidence;  Opinioh;  Invading  Jury  Province. — Where  the  ques- 
tions of  injury  and  negligence  had  been  adjudicateil  by  default  judg- 
ment, on  an  Inquiry  to  assess  damages,  the  question  ''State  in  bulk 
the  reasonable  market  value  of  the  injured  goods  prior  to  their  In- 
jury," does  not  invade  the  province  of  the  jury. 

7.  Trial;  Depositions  to  Jury  Room. — It  is  within  the  discretion 
of  the  trial  judge  to  allow  or  not  allow  depositions  to  be  taken  u> 
the  jury  to  their  room. 

8.  Same;  Memoranda  to  Jury  Room. — An  itemized  list  showing  the 
value  reasonably  of  42  items  of  different  grades  of  goods,  before  and 
after  their  injury,  attached  to  a  deiMJsition,  and  admitted  in  evidence 
as  an  exhibit  thereto  should  be  allowed  to  go  to  the  jury  and  be  taken 
by  them  to  their  consultation  room. 

9.  Charge  of  Court;  Misleading  Instructions. — ^The  court  will  not 
be  put  in  error  for  giving  or  refusing  instructions  merely  misleading. 

Appkal  from  Birniiiij»hain  City  Court. 

Heard  before  lion.  ('.  W.  FEEorsoN. 

Action  by  K.  B.  Koosa  &  (\).,  aj^ainst  Henry  Warten 
for  damages.  From  a  judjj^nent  for  plaintiffs,  defendant 
appeals.     Reversed  and  remanded. 

The  bill  of  exceptions  contain^  the  following:  "Dur- 
ing the  progi'ess  of  the  trial  defendant's  counsel  remark- 
ed, in  the  presence  and  hearing  of  the  jury,  that  he  would 
have  to  pay  any  judgment  asse>;se(l  by  the  jury.  Objec- 
tion was  sustained  to  this  statement  by  the  court,  and 
the  counsel  remarked  that  this  was  a  very  unusual  case, 
the  contest  upon  hearing  to  assess  damages  upon  a  de- 
fault judgment.    Objection  to  this  remark  was  made  by 
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plaintiff's  coiiiiseL  and  the  court  was  asked  to  withdraw 
same  from  the  jurj.  Objection  Avas  overruled,  and  excep- 
tion was  duly  taken  and  noted.  The  witness  Craig  tes- 
tified that  he  had  been  employed  in  the  dry  goods  busi- 
ness for  six  or  seven  years,  liad  been  city  salesman  for 
the  Steele-Smith  Dry  Ooods  Company,  and  had  made 
periodical  visits  to  the  plaintiffs'  store  immediately  be- 
fore the  alleged  damage  and  injury,  and  had  at  plaintiffs 
requ<*5^t  visited  the  store  and  examined  the  goods  injured 
immediately  after  the  injury."  Plaintiffs'  counsel  re- 
<iueste(l  the  court  to  allow  the  jury  to  take  out  with  them 
an  itemized  list,  admittcHl  in  evidence  as  Exhibit  1  to  de- 
position of  witness  J.  B.  Koosa,  and  identified  by  said 
witness  as  being  in  his  handwriting  and  containing  a 
tru(*  and  correct  statement  setting  out  the  reasonable 
mark(»t  value  of  each  of  42  items  of  various  kinds  of  dry 
goods,  both  before  and  after  their  injury.  The  following 
<harg(^  were  given  for  defendant:  "(2)  You  can  assess 
as  damages  in  this  case  only  such  an  amount  a<  you  are 
reasonably  satisfied  th(»  plaintiffs  suft*ere<l  in  fact;  and 
the  burden  of  proof  is  on  the  plaintiffs.  (3  I  The  plain- 
tiff's are  entitled  to  recover  only  such  damagi^  as  the 
plaintiff'  have  proven  to  ycuir  reasonable  satisfaction/' 

r^RANcis  M.  Lowe,  and  Charles  J.  Daigherty,  for 
appellant.  Tlie  ccmrt  erred  in  permitting  the  argument 
of  counsel  to  go  to  the  jury.— /-Vo/r^cr  C.  d-  I.  Co.  r. 
F/VW.V,  104  Ala.  471;  Bir.  \af.  Bank  r.  KrmUiy. 
WW  Ala.  142;  lAjde  r.  The  .^tatc,  133  Ala.  63: 
Pitts  r.  The  t<fate,  140  Ala.  70.  A  non  expert  may 
give  evidence  as  to  value. — Sedgwick  on  Damages, 
p.  f51)6.  Market  value  at  a  giA^en  time  and  place 
is  a  matter  of  fact  which  may  be  ])rov(Ml  like  any 
oth(T  fact. — 1  Sutherland  on  Damages,  sec.  445: 
Lotnsrille  J,  C.  rv>.  r.  Lisrhkoff,  101)  Ala.  131  ;  K.  If,  Co. 
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r.  Watiton.  90  Ala.  34;  Am.  A.  0.  /:.  Co.  v.  liyan,  112 
Ala.  339;  Now^Z/rrn  Ry.  Co.  v.  Marries,  143  Ala.  628.  The 
witness  who  made  part  of  the  inventory  can  state  the 
value  of  the  stock  as  a  whole. — Stoss  v.  Inman,  129  Ala. 
424.  Books  and  papers  introduced  in  evidence  may  be 
taken  to  the  jury  room  by  them. — 12  Ency  P.  &  P.  pp. 
590-597;  Sec.  3329,  Code  1896.  The  jury  may  take  out 
copies  of  accounts  used  by  witnesses. — Mooney  v.  Hugh, 
84  Ala.  80;  Foster,  et  ah  v.  Smith,  104  Ala.  252.  Coun- 
sel discuss  jriven  and  refused  charges,  but  without  cita- 
tion of  authority. 

TiiJ^MAN^  (iRi  BB,  BRADiJiY  &  MoRttow,  for  appellee, 
liefore  a  witness  can  testify  as  to  value,  he  mu>t  have 
acquaintance  with  the  articles  which  are  the  subject  of 
valuation. —  Winter  v.  Montyomcry,  79  Ala.  490;  Wijr- 
niore  on  Evidence,  parag.  72;  Cent,  of  Ga.  Ry.  Co.  i\ 
Banictt.  44  South.  392;  Kdisto  Phosphate  Co,  r.  Stan- 
ford, 112  Ala.  493.  The  taking  of  depositions  to  the 
jury  room  is  a  matter  of  discreticm. — 81  Am.  Dec.  672; 
54  N.  W.  152;  34  S.  W.  1081;  119  111.  456;  AHland  r. 
Hk'kmau,  63  Ala.  494;  Halrd  />.  Co.  r.  Devlin,  124  Ala. 
245.  It  does  not  appear  what  objections  are  made  to 
allowing  the  jury  to  take  the  depositions  and  exhibits 
with  them,  and  it  will  be  presunuHl,  if  any  effective 
ground  of  objection  existed,  that  it  wa*  made. — Postal 
Tel  Co.  r.  Husley.  132  Ala.  444;  Campbell  r.  Bates, 
143  Ala.  343;  Mobile  Co.  v.  Oiretis,  121  Ala.  505;  Car- 
wile  V.  Cartcile,  131  Ala.  603.  The  nunnoranda  was  prop- 
erly excluded  from  the  jury. — Kelly  n.  The  State^  52  Ala. 
361  ;  Hirsehfelder  v.  Lery^  69  Ala.  351 ;  Nelms  v.  Steiner 
Bros.,  113  Ala.  572;  Smith  v.  The  State,  142  Ala.  14. 
(^ounsel  dicuss  assignments  of  error  relative  to  charges, 
but  without  citation  of  authoritv. 
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DENSON,  J. — This  is  an  action  by  tenants  against 
their  landlord  to  recover  damages  resulting  from  water 
leaking  or  escaping  from  water  pipes  in  an  upper  story 
and  flooding  plaintiffs'  goods  located  in  the  lower  story. 
The  complaint  counts  on  lu^gligence  on  the  part  of  the 
landlord  in  the  use  of  defective  and  unsound  pipes.  There 
was  judgment  by  default  against  the  defendant,  with  a 
writ  of  in(iuiry.  On  the  execution  of  the  writ  l)efore  the 
jury,  questions  were  reserved  to  the  rulings  of  the  court 
on  the  admissibility  of  evidence  and  to  the  giving  of 
charge^  for  the  defendant.  These  rulings  and  charges 
are  by  the  plaintiffs  now  assigned  as  eri'or. 

The  bill  of  exceptions  <*ontains  these  recitals :  'K^oun- 
sel  for  defendants  said  that  this  was  a  very  unusual  ease, 
the  contest  u[)on  hearing  to  assesj?  damages  upon  a  de- 
fault judgment.  Objection  to  said  remark  was  made  by 
counsel  for  the  plaintiff,  and  the  court  was  asked  to 
withdraw  the  same  from  the  jury.  Objection  was  over- 
ruled, and  exception  was  duly  taken  and  notinl."  Pac- 
ing by  the  indefiniteness  of  the  manner  in  which  the 
plaintiiTs  seek  to  present  the  quotion  by  the  bill  of  ex- 
ceptions, it  occurs  to  the  court  that  the  statement,  if 
of  a  fact,  instead  of  a  mere  expressicm  of  opinion,  is 
founded  in  truth,  and  that  for  this  reason  the  court  can- 
not be  put  in  error  on  account  of  the  ruling  made.  More- 
over, we  fail  to  see  that  any  injury  to  the  plaintiffs 
(Mmld  have  resulted  from  the  statement. 

The  rule  for  the  admeasurement  of  damagc^s  in  this 
cau<e  is  the  difference  In^twc^en  the  nmrket  value  of  the 
goods  injurnl  just  prior  to,  and  such  value  just  after, 
the  flooding.  Witness  J.  W.  Craig  qualified  himself  to 
give  testimony  in  regard  to  the  value  of  the  goods.  lie 
wa^  asked  by  plaintiffs'  counsel  to  "state  in  bulk  the 
reasonable  market  value  of  the  injured  goods  prior  to 
their  injury."  The  testimony  sought  by  the  question 
wa?  competent,  material,  and  relevant.     These  were  the 
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specific  objections  made  to  the  question;  and  we  can  look 
to  no  other  ground  of  objection,  even  if  any  exists.  It 
is  argued,  however,  that  the  question  '^involves"  the  prov- 
ince of  the  jury,  and  the  case  of  (Jcnctral  of  Georgia 
Railwuy  Co,  i\  Burnett,  151  Ala.  407,  44  South.  392,  is 
cited  as  authority  to  support  the  argument.  But  that 
case  is  not  in  point.  Here  the  fact  of  injury  is  not  con- 
tested. That  question  was  adjudicated  against  the  de- 
fendant in  the  judgment  by  default.  Furthermore,  the 
question  of  injury  is  not  presented  by  the  objections. 
The  court  should  have  overruled  the  objections  to  the 
question,  and  it  committed  reversible  error  in  not  so 
doing. 

In  not  allowing  the  depositions  of  Koosa  to  be  taken 
out  by  the  jury  the  court  committed  no  error.  This  was 
a  matter  which  rested  in  the  discretion  of  the  court. — 
^mith'i^  Case,  142  Ala.  14,  27,  39  South.  329. 

In  refusing  to  permit  Exhibit  1  to  the  deposition  of 
Koosa  to  be  taken  by  tlie  jury  as  a  memorandum  the 
court  committed  reversible  error. — Foster  v.  ^mith,  104 
Ala.  248,  252,  16  South.  61. 

Koosa \s  testimony  not  being  set  out  in  the  bill  of  ex- 
ceptions, this  court  cannot  Siiy  that  the  trial  court  erred 
in  giving  charge  1  reiiuested  by  the  defendant.  Further- 
more, the  charge  is,  at  most,  only  misleading  in  its  first 
sentence;  and  this  infirmity  could  have  been  remedied 
by  an  explainatory  charge. 

Charge  2  and  3  are  unobjectionable,  and  were  properly 
given. 

For  the  errors  pointed  out,  the  judgment  of  the  trial 
court  in  respect  to  the  assessment  of  damages  is  reversed, 
and  the  cause  is  remande<l  for  another  trial  to  determine 
the  plaintiffs'  damages. 

Reversed  and  remanded. 

DowDELL,  Simpson,  and  Anderson,  JJ.,  concur. 
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Southei  11  Ry.  I'o.  i\  Gullatt, 

Datnage.s  for  Death  of  Person  on  Track 
(Decided  an.  18,  1009.     48  South.  472.) 

1.  Railroads;  Injury  to  Persona  on  Track;  Proof. — Where  the  ac- 
tion is  for  Injury  for  the  negligent  failure  of  the  trainmen  to  stop 
the  train  after  seeing  a  person  on  the  track,  it  is  essential  to  prove 
knowledge  of  the  person's  peril,  on  the  part  of  the  trainmen. 

2.  Same;  Jury  Question. — Whether  or  not  the  company's  employes 
saw  the  peril  of  intestate  on  the  track  In  time  to  have  stopped  the 
train,  is  under  the  evidence  in  this  case,  a  question  for  the  jury  . 

X  Appeal  and  Error;  Harmless  Error, — It  was  not  prejudicial  to 
the  defendant  to  permit  testimony  of  the  intestate's  residence  before 
his  <leath,  nor  as  to  how  long  Intestate  had  resided  at  that  place, 
where  the  action  was  for  intestate's  death  by  being  struck  by  de- 
fendant's train. 

4.  Same;  Objections  Below;  Scope. — The  question  whether  the  hy- 
pothetical question  included  facts  not  in  evidence,  is  not  raised  on 
appeal  by  objections  based  on  the  grounds  of  illegality  and  immate- 
riality. 

5.  Evidence;  Expert  Evidence;  Competency. — One  who  has  had 
twenty  years  experience  in  railroading  and  had  served  two  years 
as  fireman  and  three  years  as  freight  engineer,  and  had  often  ob- 
served passenger  trains  being  stopped,  was  competent  to  state  as  an 
expert  within  what  distance  a  passenger  train  could  be  stopped, 
although  he  had  never  run  a  passenger  train;  the  engines  being 
similar  in  tyi>e,  oven  though  the  cars  composing  the  two  trains  are 
different. 

6.  Same:  Wei(/ht  and  Sufficiency;  Inferences. — Such  Inferences  as 
the  jury  believed  to  be  fair  and  reasonable  and  consistent  with  the 
other  evidence  may  be  drawn  by  juries  from  facts  proven  to  their 
reas(mable  satisfaction. 

7.  Railroads;  Injury  on  Tra^k ;  Evidence. — It  having  no  tendency 
to  prove  that  fact,  and  evidence  thereof  being  otherwise  obtainable, 
It  was  not  competent  to  prove  the  number  of  coaches  in  the  train 
that  struck  intestate,  by  evidence  of  the  number  of  coaches  In  the 
daily  train  of  the  same  number  and  schedule  as  that  which  struck 
Intestate. 

8.  Sam^e :  Discovered  Peril;  LiaHlity. — ^A  railroad  company  would 
be  liable  if  a  person  was  lying  on  the  railroad  track  in  a  position 
of  peril  and  those  in  charge  of  the  train  saw  his  peril  In  time  to 
stop  and  failed  to  use  due  care  to  do  so,  and  thereafter  negligently 
ran  over  him. 

9.  Trial;  Instructions;  Applicahility  to  Evidence. — A  charge  as- 
serting that  no  inference  prejudicial  to  defendant  could  be  drawn 
from  the  failure  of  the  engineer  to  testify,  is  abstract,  where  no  In 
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8truetiou8  are  requested  by  the  other  side  as  to  the  effect  of  his  fail- 
ure to  testify,  and  no  i-eference  was  made  in  argument  as  to  any  pre- 
sumptions arising  therefrom. 

10.  Same;  Argumentative  Instructions. — Argumentative  instruc- 
tions are  always  properly  refused. 

Appeal  from  Jackson  Circuit  Coui*t. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  Samuel  Gullatt,  as  administrator,  against 
the  Southern  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appealed.     Reversed  and  remanded. 

The  following  charges  were  refused  to  the  defendant : 

(1)  and  (2)  Affirmative  charges  as  to  the  second  count. 
*'(3)  No  inference  can  be  drawn  prejudicial  to  the  de- 
fense in  this  case  by  reason  of  the  fact  that  the  engineer 
was  not  introduced  and  examined  as  a  witness  in  the 
cause  by  the  defendant  (4)  The  jury  would  not  be 
authorized  to  infer,  from  all  the  testimony  in  this  case, 
that  the  engineer,  when  he  blew  the  whistle,  as  is  shown 
by  the  testimony  of  one  of  the  witnesses,  that  he  had 
then  discover(^l  the  deceased  upon  the  track  and  had 
perceived  his  peril." 

The  following  charges  were  given  at  the  instance  of 
the  plaintiff :  "(1 )  The  jury  has  the  right  to  draw  such 
inference  from  the  facts  in  the  case  proven  to  their  rea- 
sonable satisfaction  as  they  believe  to  be  fair  and  rea- 
sonable and  consistent  with  the  evidence  in  the  case. 

(2)  If  the  jury  are  reasonably  satisfied  from  the  evidence 
that  deceased,  E.  E.  Kirby,  at  or  about  the  time  and 
place  named  in  the  complaint,  was  lying  down  on  the 
track  of  the  railroad,  and  was- then  and  there  in  a  posi- 
tion of  peril  from  defendant's  approaching  train  on  said 
railroad,  and  that  the  agent  and  servants  of  defendant 
then  and  there  in  control  and  management  of  said  train 
saw  the  peril  of  said  Kirby,  and  after  the  discovery  of 
said  peril,  the  said  agents  and  servants  of  defendant  neg- 
ligently ran  such  train  of  cars  on  said  Kirby  and  killed 
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hiin,  aod  that  said  negligence  of  defendant's  agents 
and  servants  was  proximately  the  cause  of  the  death  of 
plaintiff's  intestate,  then  the  jury  must  find  for  the  plain- 
tiff.'' 

Humes  &  Spkakk,  for  appellant.  The  affirmative 
charge  should  have  been  given  for  the  defendant. — South- 
em  Ry,  Co.  i\  duUatt,  150  Ala.  318;  Southern  Ry.  Co.  v. 
Stewart,  45  South.  51.  The  place  of  residence  of  the 
witness  Keed  and  of  Kirby,  during  his  lifetime,  was  im- 
material and  should  have  been  excluded. — Bir,  R,  &  E. 
Co.  r.  Chiy,  108  Ala.  233.  Osborn  was  not  shown  to  be 
competent  to  testify  as  to  the  handling  of  a  train  of  the 
character  that  killed  deceased. — Bir,  R.  &  E.  Co.  v.  But- 
ler, 135  Ala.  388;  5  Ency  of  Evi.  530.  The  number  of 
coaches  in  the  train  going  west  at  that  time  of  the  day, 
other  than  the  particular  train,  was  immaterial. — T.  C. 
/.  d  R.  R.  Co.  V.  Vaiiford,  125  Ala.  349.  Counsel  dis- 
cuss given  and  refused  charges,  but  without  citation 
of  authority. 

Hiumo  &  Moody,  for  appellee.  Under  the  facts  in  this 
case,  the  jury  could  re^asonably  find  that  the  deceased 
was  on  the  track,  that  the  engineer  saw  him  on  the  track 
in  a  position  of  peril  and  negligently  failed  to  use  proper 
and  reasonable  preventive  efforts  to  avoid  injuring  him. 
—Cent,  of  Ga.  Ry.  Co.  v.  Pnrtridf/e,  136  Ala.  587. 
Charges  1  and  2  were  properly  given. — 16  Cyc.  1050; 
Tanner  v.  Hufjhe.s,  53  Pa.  St.  289.  Counsel  duscuss  giv- 
en and  refused  charges,  biit  without  citation  of  authori- 
ty. 

McCLELLAN,  J. — The  report  of  this  case  on  former 
appeal  may  be  found  in  150  Ala.  318,  43  South.  577. 
The  second  count  of  the  complaint,  upon  which  the  trial 
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was  had,  ascribes  the  nej»:ligeuce  to  liability  to  the  oper- 
atives of  the  train  by  which  Kirby  was  killed,  in  that, 
after  discovery  of  his  peril,  proper  care  and  diligence 
was  not  exercised  to  avert  the  injury  to  hiiu.  The  par- 
ticular averment  is  ''that  the  agents  and  servants  of  the 
defendant  then  and  there  in  the  control  and  manage- 
ment of  said  train  saw  the  peril  of  the  plaintiff's  intes- 
tate, and  after  the  discovery  of  said  pei'iF'  the  train 
was  negligently  run  upon  intestate,  killing  him. 

The  predicate  to  the  duty  alleged  in  the  count  to  have 
l)een  breached,  to  the  proximately  consequent  injury 
of  intestate,  is  knowledge  of  the  peril  of  intestate  by 
those  in  control  of  the  defendant's  train.  Of  course, 
to  make  out  the  case  under  the  count,  the  averre<l  fact 
of  knowledge  of  the  peril  stat^^d  was  absolutely  essen-* 
tial.  It  is  insistefl  that,  on  the  trial  after  reversal,  this 
testimony  so  far  sustained  the  important  averment  and 
condition  to  the  duty  declared  as  to  carry  the  prima 
facie  case  and  to  require  the  submission  of  the  question 
to  the  determinaticm  of  the  jury,  namely,  that  one  Ken- 
nemar  was  sitting  in  a  room  of  his  house,  near  the  rail 
way;  that  he  heard  three  or  four  short,  shrill  whistles, 
one  right  after  the  other;  that  he  had  lived  near  a  rail- 
road all  his  life,  and  knew  the  blasts  that  an»  umde  for 
cattle  and  things  on  the  track;  that  he  had  often  ob- 
servetl  that  kind  of  blowing  for  things  cm  the  track ; 
that  he  at  once  ran  fnmi  the  ro(mi  and  across  the  porch, 
a  distance  of  alK>ut  18  f(*et,  to  the  edge  of  the  porch, 
looked  in  the  direction  from  which  the  train  was  (•(miing 
saw  it  emerge  from  a  skirt  of  woods  about  H\)  yards  from 
where  blood  from  the  intestate  appeared  on  the  track, 
and  then  looked  along  the*  track  in  front  of  the  train, 
but  could  not  s(»e  anything;  and  that,  had  a  man  been 
standing  upon  the  track,  he  could  have  se(Mi  him. 
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We  have  considered  with  great  care  the  question  in- 
dicated, and  are  not  prepared  to  say  that  the  trial  court 
erred  in  the  submission  of  the  matter  to  the  jury.  The 
inference  that  the  engineer  saw  intestate  on  the  track, 
before  an  oncoming  train,  running  25  or  30  miles  an 
hour,  may  be  reasonably  deduced  from  the  fact,testified 
to  by  Kennemar,  that  the  signal  heiird  by  him  he  had 
often  heard  used  for  cattle  and  things  on  the  track,  and 
from  the  further  uncontroverted  fact  that  intestate  was 
on  the  track  when  the  train  struck  and  killed  him. 
Whether  this  inference  should  be  drawn  is,  of  course, 
another  question,  which  must  be  left  to  the  sound  dis- 
cretion of  the  jury.  It  is  unquestionably  an  argument 
against  the  adoption  of  such  an  inference,  under  the  cir- 
•cumstances,  that  the  blows  of  the  whistle  may  have  been 
given  for  a  different  purpose  or  suggested  by  a  different 
object  on  the  track.  But  this  is  an  argument  only  in  op- 
position to  the  adoption  of  the  inference  reasonably  de- 
ducible  from  the  facts  testified  to.  Likewise,  it  is  an 
argument  only  that,  though  the  blows  were  sounded  with 
reference  to  intestate,  and  his  proximity  to,  or  attitude 
about,  the  track  ahead  of  the  train,  the  peril  of  intestate 
may  not  have  tlien  existed  and  have  been  known  to  the 
engineer;  becauv^e,  if  the  jury  credited  the  testimony  of 
Kennemar,  the  whistles  blown  were,  as  he  often  heard, 
used  when  cattle  and  things  were  on  the  track  and,  if 
so,  intestate  was  on  the  track,  in  a  down  posture,  before 
an  oncoming  train,  and,  if  so,  he  was  in  a  position  of  ex- 
treme peril,  unless  the  train  was  stopped.  We  have  said 
enough  to  indicate  the  ground  for  our  conclusion  that 
the  general  affirmative  charge  for  the  defendant  was 
properly  refused  on  this  phase  of  the  case. 

On  the  former  appeal  there  was  no  testimony  tending 
to  show  that  the  train  could,  by  the  exercise  of  proper 
care  and  diligence,  have  been  stopped  short  of  the  point 
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of  contact  with  intestate.  On  this  trial  there  was  testi- 
mony tending  to  show  that  the  train  could  have  been  so 
stopped  by  the  exercise  of  such  care  and  diligence.  If 
the  jury,  as  they  might,  from  the  testimony,  have  done, 
found  that  the  discovery  of  intestate's  peril  was  made 
at  the  time  the  whistle  was  sounded,  then  the  duty  to 
resort  to  the  means  suggested  by  due  care  and  diligence 
arose,  and,  if  some  tendencies  of  the  evidence  were  cred- 
ited by  the  jury,  these  means  would  have  averted  the 
injury. 

The  testimony,  to  which  defendant  objected,  showing 
where  intestate  resided  before  his  death,  and  also  that 
showing  where  and  for  how  long  the  witness  had  resided 
at  his  place  of  residence,  could  not  have  worked  injury 
to  the  defendant. 

The  question  to  the  witness  Osborne,  aj^  an  expert,  in 
reference  to  the  distance  in  which  a  passenger  train  of 
five  or  six  cars,  of  certain  equipment,  running  25  or  30 
miles  an  hour,  could  be  stopped,  was  objected  to  upon 
the  grounds  of  illegality,  immateriality,  and  because  the 
witness  was  not  qualified  as  an  expert.  The  two  first 
grounds  did  not  take  the  point,  argued  in  brief,  that 
elements  were  included  in  the  hypothetical  question  not 
shown  by  the  evidence.  The  broad  grounds  of  illegality 
and  immateriality  were  not  definite  enough  to  direct 
the  court's  attention  to  the  point  indicated  and  now  argu- 
ed. We  think  Osborne  qualified  as  an  expert  in  the 
operation  of  engines.  He  had  served,  about  20  years 
ago,  2  years  as  a  fireman  and  3  years  as  a  freight  train 
engineer,  though  he  never  ran  a  passenger  train,  and  had 
"for  a  long  time  noticed  passenger  trains  being  stopped.'' 
The  general  similarity  between  locomotives  used  for 
passenger  and  freight  service  is  sufficient  to  justify,  in 
respect  of  their  operation,  the  opinion  of  a  person  famil- 
iar with  the  other  and  without  experience  with  the  first. 
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However  that  may  l)e,  there  is  nothinji;  in  the  record 
tending  to  show  that  the  engine  drawing  the  train  in 
question  was  not  of  the  siaine  type  as  that  usually  used 
to»  draw  freight  trains.  Nor  do  we  think  the  mere  dis- 
Biiniilarity  between  the  cars  composing  a  freight  train 
and  those  composing  a  passenger  train  necessarily  ren- 
ders valueless  a  person's  opinion  w^hose  experience  hais 
been  limited  to  the  handling  of  the  other  class  of  trains. 
Th(»  relative  distance  in  which  either  may  be  the  more 
quickly  stopped  is,  as  appears,  subject  to  many  condi- 
tions of  track,  weather^  and  appliances;  and  that  some 
conditions  are  present  and  some  are  absent  cannot  dis- 
qualify one  shown  to  have  had  several  years  of  experi- 
ence in  operating  locomotives.  The  weight  to  be  given 
the  opinion  of  the  expert  is,  in  this  as  in  all  cases,  a 
very  different  matter.  The  court  properly  overruled  the 
objet^tions  to  the  question  to  Osborne. 

The  plaintiff  was  i)ermitte<l,  over  obj(»ction,  to  prove 
how  many  coaches  or  cars  the  daily  train  of  the  defend- 
ant corresponding  in  schedule  and  number  to  that  inflict- 
ing the  injury  usually  carried.  We  think  this  was  error. 
It  had  no  sort  of  tendency  to  prove  the  composition  of 
the  train  in  question,  and  was,  therefore,  wholly  imma- 
terial.—7^.  C.  I.  d'  R.  R,  Co.  V,  Hansford,  125  Ala.  349, 
365,  28  South.  45,  82  Am.  St.  Rep.  241.  Evidence  of  the 
composition  of  this  train  could  have  btvn  easily  secured 
by  propounding  interrogatori(*s  under  the  statute,  if, 
indeed,  not  otherwise. 

Cliarge  1  and  2,  given  at  the  instance  of  plaintiflF,  are 
not  subject  to  appellant's  criticisms  of  them,  and  were 
j)roperly  given. 

From  the  bill  it  appears  that  the  engineer  who  had 
control  of  tlie  train  in  question  was  i)resent  in  the  court- 
room upon  the  trial  and  was  not  examined.  The  defend- 
ant offered  no  evidence  of  anv  character.    So  far  as  the 
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bill  shows  there  was  no  reference  in  the  argument  of 
counsel  to  any  presumption  to  be  indulged  on  account 
of  the  failure  to  examine  the  engineer,  nor  any  special 
instructions  requested  by  plaintiff  in  that  connection. 
In  this  state  of  the  case  those  special  charges  expressing 
a  denial  of  any  such  presumption  from  the  failure  to 
examine  the  engineer  wer.e  patently  abstract,  and  n<» 
errors  attend  their  refusal. 

We  have  carefully  examined  the  other  charges  re(|ue>t- 
ed  by,  and  refused  to,  defendant.  They  are  each  either 
abstract,  argumentative,  or  aflSrmatively  bad,  and  were 
well  refused.  As  stated  before,  the  issues  were  for  the 
jury  under  all  the  facts  and  circumstances  show^n  by  the 
evidence;  and  hence  the  affirmative  charge  asked  for 
the  defendant  was  correctly  refused  by  the  court. 

The  judgment,  for  the  error  stated,  is  reversed,  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

Haralson,  Dowdell,  and  Anderson,  JJ.,  concur. 


Louisville  &  Nashville  R,  K.  Co. 
i\  Melton. 

Damages  for  Death  of  Horne, 

(Decided  Dec.  17,  1908.    47  South.  1024.) 

1.  Pleading;  AdmiftsionH  by  Demurrers. — On  demurrer  facts  stated 
in  the  pleading  demurred  to  are  taken  as  confessed. 

2.  Railroadn;  Injuries  to  Animals:  Complaint. — A  complaint  charg- 
ing that  one  of  defendant's  servants  In  the  operation  of  its  locomo- 
tive, bj'  loud  and  terrifying  noises,  unnecessary  in  the  operation  of 
the  engine,  intentionally  frightened  plaintiff's  horse  to  the  extent 
that  it  died  from  fright,  sufficiently  charges  that  the  noises  cau«ed 
the  fright  which  resulted  in  the  death,  so  as  to  charge  cause  and 
effect :  for  it  is  immaterial  as  to  what  agency  was  employed,  whether 
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bodily  injury  or  not,  if  the  loss  was  the  direct  and  proximate  result 
of  the  wronj?  complained  of. 

Appeal  from  Elmore  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  Nathan  Melton  against  the  Louisville  & 
Nashville  Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appealed.  Affirmed. 

(iooDWYN  &  McIntyre,  for  appellant.  The  demurrer 
to  the  complaint  should  have  been  sustained. — Pullman 
Car  Vo.  V.  Lutz,  45  South.  675;  Hill  r.  Kimball  76  Tec. 
210;  29  Cyc.  509;  13  (\vc.  42. 

Fr^vnk  W.  Lt'ij.,  for  appellee.  No  brief  came  to  the 
1  Reporter. 

DOWDELL,  J. — But  one  question  is  presented  for 
our  consideration,  and  that  arises  on  the  action  of  the 
lower  court  in  overruling  the  demurrer  of  defendant, 
appellant  here,  to  the  complaint.  The  (*omplaint  con- 
tained two  counts,  in  both  of  which  it  is  charged  that 
th(»  (l(»fendant's  servant  and  employes  in  the  operation 
of  one  of  defendant's  locomotive  engines,  by  loud  and 
terrifying  noises  unuccessary  in  the  o})eration  of  the 
engine,  intentionally  freic  tened  plaintiff's  horse  '*to 
the  extent  that  it  died  from  fright.''  The  demurrer  in- 
terpose<l  contained  a  single  ground,  viz. :  ^'For  that  the 
only  claim  made  in  said  complaint  is  for  alleged  fright 
of  the  hors(%  unaccompanied  by  any  bodily  injury  inflict- 
(h\  by  the  defendant,  and  the  c<miplaint  therefore  Jttates 
no  cause  of  action.'- 

On  demurrer,  facts  stated  in  the  complaint  or  plea 
ihMuurrcHl  to  are  to  be  taken  as  confessed.  The  "claim" 
made  in  the  c(miplaint  is  that  the  horse  died  from  fright, 
and  that  the  fright  was  caused  by  the  wrong  of  the  de- 
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/eiidant's  servant.  The  claim,  therefore,  is  for  more  than 
the  "alleged  fright  of  the  horse."  It  is  for  the  death  ot 
the  horse,  caused  by  the  alleged  fright.  The  demurrer 
admits  that  the  alleged  fright  caused  the  death,  and  if 
this  is  true  it  is  unimportant  that  it  was  "unaccompa- 
nied by  any  bodily  injury  inflicted.''  The  damages  claim- 
ed are  for  the  loss  of  the  horse;  and,  if  the  loss  was  the 
direct  and  proximate  result  of  the  wrong  of  the  defend- 
ant, it  is  immaterial  as  to  the  agency  employed  in  caus- 
ing the  damage.  The  case  of  Pullman  Co,  i\  Lutz,  154 
Ala.  517,  45  So.  675,  14  L.  K.  A.  (N.  E.  |  907,  cited  by 
counsel  for  appellant,  involved  a  different  question  from 
that  here  presented.  The  question  there  presented  was 
whether  damages  could  be  had  for  mental  pain  and  dis- 
tress  occasioned  by  fright;  and  in  that  case,  while  the 
court  was  divided,  it  was  ruled  by  the  majority  that 
such  danuiges  were  recoverable. 

While  the  complaint  in  the  present  case  may  have  been 
(»bjectionable  on  some  other  ground,  it  wa-  not  open  to 
the  ground  of  demurrer  stated.  It  followes,  from  what 
we  have  said,  that  the  judgment  must  be  affirme<l. 

AflRrmed. 

Tyson.  i\  J.,  and  A.ndkkson  and  MoClkli^n,  JJ.,  con- 
cur. 


ShKSS-SlH  ffu  Id  StcMd  &  Iron  (  o- 
r.  Salst^r. 

lhnn(tii('f<  for  Prrsoruil  Injurif, 
(DtKuled  Jan.  i:<.  .11)09.     4S  South.  'M4.) 

1.  I'teadinffM:  Cotiftisfrnri/  of  Avermeuf. — A  <*ouiit  is  imt  incin. 
sistont  and  n»pujfnant,  nor  does  it  contain  alternate  averments,  when 
its  allegations  are  that  plaintiff  was  employcni  in  railroad  work  near 
defendant's  cpiarry :  that  in  blasting,  defendant  nsed  a  powerful  ex- 
plosive,  and   tliat   roek   thrown   thereby   was   liable   to   seriously    in- 
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Jure  \H*n*t9nH  xtraok  :  that  defendant  knen*.  or  by  reasonable  care  cuuld 
have  ku«)wn.  that  plaintiff  or  men  working  with  him  were  near 
enough  to  be  injure<l  by  the  blasting  rm^k :  that  while  engaged  in  his 
work  plaintiff  was  struck  on  the  head  by  a  roc-k  thrown  U]M)n  him 
by  defendant's  oj>eration.  and  that  his  injuries  were  proximately 
eaiised  by  the  defendant  negligently  using  Its  explosives,  or  by  neg- 
ligently failing  tti  give  j)laintiff  and  the  men  working  under  him 
notice  that  a  blast  was  to  be  st»t  off  so  as  to  enable  plaintiff  to  e^^cape 
danger  arising  therefnmi.  The  expression  in  the  count  that  the 
(lefendant  negligently  failed  to  give  plaintiff  and  the  men  working 
under  him  notice  that  a  bhist  was  to  be  set  off,  so  as  to  enable 
him  to  esi'aiie.  etc..  r€»nders  the  c<iunt  not  demurrable  for  insuffi- 
<*iency  for  failing  to  allege  that  the  defendant  knew  or  by  reasonable 
I'are  could  have  kno>A'n  of  plaintiff's  presence. 

2.  /-Jj-plomrrM :  Pernonal  Injury;  AlUvation/t  of  Complaint. — A  couui 
containing  the  allegations  above  S4*t  out  is  not  demurrable  for  fail- 
ure to  allege  violation  of  any  duty  by  defendant  to  plaintiff,  or 
for  failing  to  charge  actionable  negligence,  or  for  failing  to  charge 
that  defendant's  tnnployes  were  acting  within  the  8Coj)e  of  their 
employment,  but  shows  a  violation  of  duty  by  defendant  to  plaintiff, 
and  actionable  negligence. 

:W.  Damuf/f'tt:  Prntonal  Injury:  tJviilrncc. — Where  It  appeared  that 
plaintiff  went  t«)  <lefendant's  regular  physician  and  had  his  wound 
dresse<l  and  it  further  appeare<l  that  it  was  the  duty  of  the  physi- 
cian to  look  after  su<'h  patient,  that  he  did  not  consider  the  wound 
seri<nis.  and  gave  plaintiff  no  instructions  al)out  coming  again,  it 
was  not  <rompetent  for  the  physician  to  state  whether,  judging  from 
the  wound  as  it  first  ai»p<*ared  when  plaintiff  came  to  see  him.  it 
I'ould  have  been  entirely  cured  if  plaintiff  had  had  it  treated. 

5.  KxplosivvH:  Blattting;  Injuricn;  Liability. — In  blasting  one  is 
liable  for  throwing  rock  upon  the  lands  of  another,  whether  negli- 
gently done  or  not.  as  it  constitutes  a  trespass,  and  where  the  work 
has  been  done  negligently,  liability  attaches  for  i)er8onal   injury. 

5.  Same:  Blanting;  />uf/c«.- -Persons  using  blasts  should  protect 
persons  t»xp()S(Ml  to  danger  by  covering  the  blast,  or  if  that  cannot  be 
done  at  reascmable  exjvense,  by  warning  such  persnn.  where  It  Is 
known  or  by  reasonable  diligence  can  become  known  that  Injury  will 
prol)ably  result  from  the  blasting. 

f).  Hamr:  Injury:  Jury  Question. — I'nder  the  evidence  In  this  case 
it  was  a  (luestion  i»roi>erly  sui)mitte<l  to  the  jury  to  determine  whether 
the  blasting  was  dune  negligently. 

Appeal  from  Jt^ttVrson  Circuit  ("ourt. 

Heard  before  lion.  A.  ().  Lane. 

Action  by  J.  K.  Salter  ajrainst  the  Sloss-Shettield  Steel 
&  Iron  Company  for  pei^sonal  injuries  received  from 
bhistinu:  operations.  There  was  jud*^ment  for  plaintilT, 
and  defendant  appeals.    Affirmed. 

The  first,  second,  and  third  counts  of  the  complaint 
wrro  in  the  followin<]j  lanj[!:uaji:e :     (1)  "Plaintiff  clahMS 
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of  defendant,  the  Sloss-Sheffleld  Steel  &  Iron  (^Jompany, 
a  body  corporate,  |10,000  damages,  in  this :  That  on  or 
prior  to  the  7th  day  of  November,  1906,  plaintiff  was  in 
the  employment  of  the  St.  Louis  &  San  Francisco  Rail- 
road Company,  and  at  work  for  said  company  at  or  near 
North  Birmin<2^ham,  Ala.,  as  foreman  of  a  gang  of  work- 
men in  repairing  a  bridge  on  the  Birmingham  Belt  Line, 
which  was  being  kept  in  repair  by  the  St.  Louis  &  San 
Francisco  Railroad  Company,  where  he  had  a  right  to 
be.  That  plaintiff  and  said  gang  of  men  were  working 
near  defendants'  lime  rock  or  limestone  quarry,  where 
defendant  was  engaged  in  blasting  rock  for  use  in  the 
furnace  plant.  That  in  its  blasting  operations  defendant 
used  a  powerful  explosive,  and  at  times  caused  rock  to 
be  thrown  great  distances  from  its  said  quarry,  with, 
great  force  and  violence,  and  was  liable  to  seriously  in- 
jure said  persons  w^ho  should  be  struck  thereby.  That 
defendant  knew,  or  by  the  exercise  of  reasonable  care 
on  its  part  could  have  known,  that  plaintiff  or  men  work- 
ing with  him  in  said  gang  were  near  enough  to  said  rock 
or  stone  quarry,  and  to  where  said  blasting  was  being 
done,  to  be  injured  by  the  thorwing  and  falling  of  rock 
from  its  blasting  operations  as  aforesaid;  and  while 
plaintiff  was  engaged  in  his  work  as  aforesaid  he  was 
struck  violently  on  the  head  by  a  rock  or  piece  of  stone, 
which  was  thrown  or  caused  to  fall  upon  him  by  defend- 
ant's blasting  operations  as  aforesaid.  That  plaintiff 
was  by  ?aid  rock  knocked  down  and  rendered  uncon- 
scioiLs,  his  head  was  lacerated,  bruised,  and  contused, 
and  he  Wcas  otherwise  injured.  That  from  his  injuries 
aforesaid  he  has  suffered,  and  will  in  the  future  suffer, 
great  physical  pain  and  mental  agony.  That  the  said 
wound  on  his  head  did  not  effectually  heal  for  a  long 
time,  and  at  intervals  will  become  ^ore  and  suppiirnt«% 
which  said  condition  continued  for  about  six  morllKs. 

33—8 
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That  he  has  suffered  from  said  injury  constantly  and 
almost  continuously,  the  same  causing  his  head  to  ache 
or  to  cause  pain  in  his  head.  That  he  was  by  said  injury 
caused  to  lose  a  great  deal  of  time  from  his  usual  voca- 
tion and  to  expend  large  sums  of  money  for  medicine, 
medical  attention,  nursing,  and  proper  diet.  That  he 
was  caused  to  lose  a  gri^at  deal  of  sleep,  and  his  rest  at 
night  was  greatly  disturbed.  That  his  earning  power 
was  and  has  been  greatly  decreased,  and  will  in  the  fu- 
ture be  decreased,  and  that  his  phys^ical  stamina  has 
been  injured  and  impaired,  and  he  has  been  made  sick, 
sore,  and  lame,  and  that  his  said  injuries  are  permanent. 
And  plaintiff  avers  that  his  said  injuries  were  prox: 
mately  caused  by  the  negligence  of  the  defendant  in  th<' 
negligent  manner  in  which  its  blasting  operations  w(t  • 
conducted  as  aforesaid." 

(2)  Same  as  1,  down  to  and  including  the  words  '*aml 
his  injuries  are  permanent,"  and  further  stating:  "Anc 
plaintiff  avers  that  his  said  injuries  were  proximately 
caus(Hl  by  the  negligence  of  the  defendant  in  negligentl;. 
using  its  explosives  in  such  (juaiitities  as  to  cause  rock 
or  stone  to  be  thrown  from  its  quarry  a^  aforesaid,  and 
to  fall  on  plaintiff  as  aforesaid,  or  by  negligently  failin.-i;: 
to  give  plaintiff  and  th(»  men  working  in  the  gang  under 
him  notice  of  the  fact  that  a  blast  was  to  be  set  off 
in  said  (piarry,  so  as  to  enable  plaintiff  to  escape  from 
the  dangers  arising  therefrom,  and  because  thereof 
))laintift'  was  struck  and  injured  as  aforesaid."*' 

(3)  Same  as  1,  down  to  and  including  the  word>  "and 
his  injuries  are  pennanent,''  and  then  alleging:  '\Vnd 
plaintiff  further  avers  that  his  injuries  were  proxinmte*ly 
caused  by  the  negligence  of  defendant's  servants  or 
agents  in  charge  of  its  blasting  operations,  in  this:  That 
thev  knew,  or  by  the  exercise  of  reasonable  care  could 
bave  knoAvn,  that  plaintiff  and  the  gang  of  mei.  workiuir 
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under  tiiin  were  liable  to  be  iujured  by  stone  or  rock 
thrown  by  said  blasting  operations,  and  defendani  V  said 
servants  or  agents  so  in  charj^e  of  its  blasting  of^eiations 
negligently  failed  to  give  plaintiflf  warning  that  a  blasi 
^^as  going  to  be  made  immediately  before  it  wa^  made, 
and  because  thereof  plaintiflf  did  not  shelter  or  protin-r 
himself  from  the  throwing  or  falling  of  said  rock  or 
stone,  and  because  thereof  he  was  struck  and  injured  a< 
aforesaid." 

The  following  demurrers  were  filed  to  the  first  count : 
'*It  does  not  aver  that  defendant  violated  any  duty  it 
(»wed  to  plaintiflf.  (L^i  The  facts  set  forth  do  not  consti- 
tute negligence  for  which  defendant  is  responsible.  The* 
facts  showing  any  duty  on  the  part  of  defendant  to 
plaintiff,  which  defendant  violated,  are  not  set  forth.'' 
To  the  se(»ond  count,  the  same  as  to  the  first,  with  the 
following  additional :  *'The  averments  of  said  count  are 
inconsistent  and  repugnant.''  To  the  third,  the  same  as 
to  the  first  and  second,  with  the  additional  ground  that, 
"it  does  not  aver  that  defendant's  servants  or  agents 
were  acting  within  the  line  and  scope  of  their  emph>y- 
ment  as  such.'' 

The  fourth  assignment  of  error  is  as  follows:  **The 
court  erred  in  sustaining  objection  to  the  question  pro- 
pounded by  d(^fendant  to  the  witness  Dr.  Wilder:  *l)o 
you  believe,  looking  at  the  wound  the  way  it  is  now,  and 
what  you  knew  of  it  the  time  when  he  first  came  to  see 
you,  do  you  believe  that  if  he  had  had  it  treated,  or  had 
gone  to  see  any  one  after  he  left  you,  that  it  could  lnp«* 
been  entirely  cured?'  " 

There  was  judgment  for  plaintiflf  in  the  sum  of  1750. 

Tillman^  Grubb^  Bradley  &  Morrow,  for  appellant. 
The  court  erred  in  overruling  the  demurrer  to  the  second 
count  of  the  complaint  as  amended. — Kenney  v.  Koop- 
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marly  et  al.^  116  Ala.  310.  Counsel  insist  that  demurrers 
should  have  been  sustained  to  the  first  and  third  counts 
as  amended.  The  court  erred  in  sustaining  objections 
to  the  questions  propounded  to  Dr.  Wilder. — T.  &  P. 
Ry.  Co,  V,  White,  62  L.  R.  A. ;  /..  d  N.  v.  Sullivan  T.  ro., 
138  Ala.  379;  Strauss  v.  Meerticf,  64  Ala.  307;  Murrell 
V,  Summers y  32  Ala.  66.  Counsel  discuss  charges  refus- 
ed, but  without  citation  of  authority. 

Frank  S.  Whtb  &  Sons,  for  appellee.  The  averments 
of  the  second  count  as  amended  were  sufficient. — ^.4..  G. 
8.  V.  Johnson,  128  Ala.  283 ;  Robison  M.  Co.  v.  Tolbert, 
132  Ala.  462;  L.  d  N.  i?.  Marbury  L,  Co.,  125  Ala.  237; 
Montgomery  St.  Ry.  v.  Armstrong,  123  Ala.  233;  K.  C. 
M.  d  B.  R.  R.  Co.  V.  Flippo,  138  Ala.  487;  Bessemer  L. 
d  /.  Co.  V.  Campbell,  121  Ala.  50;  L.  d  N.  v.  Sulliran 
Co.,  138  Ala.  379;  17  L.  R.  A.  729;  14  L.  R.  A.  830;  97 
Am  Dec.  761;  17  Am.  Rep.  258;  23  N.  Y.  47.  Count  1 
as  amended  was  sufficient. — Authorities  supra.  The 
third  count  was  sufficient. — Woodward  I.  Co.  v.  Hern- 
(Jon,  114  Ala.  214;  Lampkin  v.  L.  d  N.,  106  Ala.  287; 
Postal  r.  Co.  r.  Brantley,  107  Ala.  684;  Creola  L.  Co.  v. 
Mills.  42  South.  1020.  The  court  did  not  err  in  sustain- 
ing objections  to  the  question  to  Dr.  Wiley. — Postal  T. 
Co.  V.  Husley,  132  Ala.  462;  Thompson  v.  L.  d  N.,  91 
Ala.  496.  As  a  hypothetical  question  it  was  clearly  insuf- 
ficient.—jBtr.  R.  d  E.  Co.  V.  JarJcson,  136  Ala.  279;  /..  d 
X.  V.  Landers,  135  Ala.  511  ;  Decatur  C.  W.  Co,  r.  Me- 
haffey.  128  Ala.  242. 

SI^irSON,  J. — This  action,  by  the  appellee  against 
the  appellant,  is  for  damages  from  an  injury  received  by 
being  struck  by  a  rock,  which  had  been  thrown  out  by 
blasting  operations  carried  on  by  the  defendant.  The 
first  assignment  of  error  insisted  upon  is  to  the  action 
of  the  court  in  overruling  defendant's  demurrer  to  the 


Digiti 


ized  by  Google 


158J  OF  ALABAMA.  517 

[Sloss-Shef field  Steel  &  Iron  Co.  v.  Salser.] 

second  count  of  the  complaint  as  amended.  The  aver- 
ments of  said  count  are  not  "inconsistent  and  repug- 
nant," and  there  is  no  cause  of  demurrer  raising  the 
ground  of  alternative  averments  in  the  count. 

The  other  ground  of  demurrer  insisted  on  was  not 
well  taken,  towit,  that  it  is  not  alleged  that  defendant 
knew,  or  could  by  reasonable  care  have  known,  of  the 
presence  of  the  plaintiff.  That  is  covered  by  the  expres- 
sion that  he  "negligently  failed,"  etc. — Robinson  Mining 
Co.  V.  Tolbert,  132  Ala.  462,  466,  31  Soutt.  519.  There 
was  no  error  in  overruling  the  demurrer  to  said  count. 

The  demurrer  to  the  first  count  as  amended  was  prop- 
erly overruled.  The  count  states  thiat  plaintiff  was 
working  near  the  quarry  where  the  blasting  was  being 
done ;  that  defendant  knew,  or  by  the  exercise  of  reason- 
able care  could  have  knowm,  that  plaintiff  was  near 
enough  to  be  injured  by  the  falling  rocks ;  also  that  the 
injuries  were  causesd  "by  the  negligence  of  the  defend- 
ant, in  the  negligent  manner  in  which  its  blasting  opera- 
tions were  conducted." — Armstrong  v,  Montgomery 
^Street  Railway,  123  Ala.  233,  26  South.  349,  and  cases 
cited ;  Robinson  Min,  Co.  v.  Tolbert,  132  Ala.  462,  31 
South.  519. 

There  was  no  error  in  overruling  the  demurrer  to  the 
third  count  of  the  complaint. — ^Authorities  supra;  Lamp- 
kin  V.  L.  &  N.  R.  R,,  106  Ala.  287,  17  South.  448;  Wood- 
ward Iron  Co,  V.  Herndon,  Admr.,  114  Ala.  191,  214, 
21  South.  430. 

Eeferring  to  the  fourth  assignment  of  error,  w^e  do  not 
think  that  the  cases  holding  that  an  entire  failure  to  use 
any  remedies  have  any  application  to  this  case,  in  which 
it  is  shown  that  the  plaintiff  went  to  the  regular  physi- 
cian of  the  defendant,  who  dressed  his  wound,  did  not 
consider  it  serious,  gave  him  no  instructions  about  com- 
ing again,  and  who  testified  that  it  was  his  duty  to  look 
after  such  cases.     Moreover,  the  plaintiff  testified  that 
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he  did  go  to  see  the  physician  thi*ee  other  times,  and  did 
not  find  him  at  his  office. 

The  next  assi<j:nment  of  error  insisted  on  by  the  ap- 
pellant is  that  the  court  erred  in  refusing  to  give  the 
second  charge,  towit :  "If  you  believe  the  evidence,  you 
cannot  find  for  the  plaintiff  under  the  first  count  of  the 
complaint."  The  argument  in  favor  of  this  assignment 
is  that,  as  the  said  count  does  not  specially  complain  of 
the  failure  to  give  notice,  and  there  is  an  entire  absence 
of  evidence  to  show  that  the  manner  of  blasting  was  dan- 
gerous, the  plaintiff  could  not  recover  on  this  count.  The 
rule  is  laid  down  that  if,  in  blasting,  rocks  or  stones  are 
thrown  upon  the  adjoining  lands  of  another,  the  party 
is  liable,  without  regard  to  negligence,  as  it  is  a  trespass 
upon  the  premises ;  also  that  it  is  necessarily  dangerous 
in  a  thickly  settled  portion  of  a  city,  but  that  in  other 
cases  the  liability  attaches  where  the  work  has  been  done 
negligently. — 1  Thompson  on  Negligence,  §  764;  Besse- 
mer C,  d  L  Co,  r.  Doah\  152  Ala.  166,  44  South.  627,  680, 
t2L.  R.  A.  (N.  S.)  389. 

It  is  also  said  that  persons  blasting,  who  know,  or  by 
reasonable  diligence  could  know,  that  injury  will  proba- 
bly result  from  the  blasting,  should  protect  the  parties 
exposed  to  danger  by  covering  the  blasts,  or,  if  this  can- 
not be  done  at  a  reasonable  cost,  warning  must  be  given 
so  that  the  parties  can  seek  a  place  of  safety. — Black- 
well,  Eyr,  V.  Moorman  &  Co.,  Ill  N.  C.  151,  16  S.  E.  12, 
17  L.  R.  A.  729,  32  Am.  St.  Rep.  786.  We  think  there 
was  sufficient  testimony  in  this  ca?e,  from  the  facts  that 
the  rocks  were  thrown  and  there  was  no  evidence  of  any 
particular  precautions,  to  leave  it  to  the  jury  to  deter- 
mine whether  the  blasting  was  done  in  a  proper  or  n<^- 
ligent  manner. 

The  judgment  of  the  court  is  affirmed. 

Anderson,  Dbnson,  and  McClellan,  JJ.,  concur. 
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TeiiiieHsee  ('cml  Iron  &  R.  R.  Co. 
r.  Burgr^ss 

Damages  fen-  Personal  Injury  While  mi  Premises  by 
Invitation, 

(Decided  I)(K'.  17,  lOOS.    47  South.  1029.) 

1.  Appeal  and  Error;  Harmless  Error;  Ruling  on  Pleading. — Where 
a  count  in  the  complaint  was  charged  out  at  the  request  of  the  de- 
fendant, errors  assigned  to  the  overruling  of  demurrers  to  the  count, 
and  as  to  sustaining  demurrers  to  pleas  addressed  thereto,  are  harm- 
less, and  will  not  be  considered,  although  insisted  on  in  brief. 

2.  Same;  Necessity  for  Assignment. — Errors  not  assigned  will  not 
be  considered  although  Insisted  on. 

X  Mines  and  Minerals;  Liahility  Incident  to  Working;  Pleading; 
Assumption  of  Risk. — In  an  action  by  licensee  for  injuries  resulting 
from  a  rock  falling  from  the  roof  of  the  mine,  a  plea  alleging  that 
plaintiff  knew  of  the  defect  in  the  mine  of  which  he  complains,  and  of 
the  danger  arising  therefrom,  and  with  such  knowledge  remained  in 
said  mine,  is  bad  for  failing  to  alleges  that  he  acquired  such  knowl- 
edge a  sufficient  length  of  time  before  the  injuries  complained  of,  to 
have  avoided  the  danger. 

4.  Same. — A  plea  in  defense  of  an  action  for  injuries  resulting  to 
a  licensee  from  the  fall  of  rock  from  the  roof  of  defendant's  mines, 
whi(;h  alleges  that  the  part  of  the  mine  in  which  plaintiff  was  In- 
jured was  left  to  a  third  person,  that  plaintiff  was  an  employe  of  such 
third  person,  and  that  the  defect  complained  of  was  caused  by  the 
oi)eration  of  that  part  of  the  mine  by  such  third  person,  after  plaintiff 
was  invited  to  enter  the  mine,  and  that  plaintiff  was  injured  in  that 
part  of  the  mine  operated  by  such  third  person,  is  bad  for  failing  to 
aver  that  the  defect  was  caused  by  the  negligence  of  the  third  per- 
son, and  for  failing  to  show  that  defendant  had  parted  with  the  con- 
trol of  that  part  of  the  mine  operated  by  the  third  person,  or  that 
such  third  person  was  not  oi)erating  it  for  the  benefit  of  defendant: 
and  for  the  further  reason  that  all  the  matters  could  properly  be 
shown  under  the  general  issue,  which  was  pleaded. 

5.  Same;  Licensee. — Where  a  corporation  is  having  a  i)ortion  of  the 
mine  worked  under  a  contract,  by  the  terms  of  which  the  contractors 
mine  the  ore  at  a  stated  price  for  the  owner,  and  the  owner  does 
not  lose  control  of  the  mine,  and  still  has  the  duty  of  inspecting  and 
keeping  the  mine  in  a  safe  condition,  an  employe  of  the  contractor 
is  not  a  trespasser,  nor  a  mere  licensee,  but  is  there  by  Invitation  of 
the  owner  who  owes  him  the  duty  to  exercise  ordinray  care  and  pru- 
dence to  see  that  the  mine  is  reasonably  safe. 

f>.  /Sfame;  Inspection;  Jury  Question. — Since  the  extent  of  the  own- 
er's responsibility  as  to  Inspecting  the  mine  for  the  benefit  of  licen- 
sees and  those  there  by  invitation  depends  upon  the  nature  of  the 
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mine  and  the  character  of  the  work  required,  the  frequency  with 
which  inspection  should  be  made,  becomes  a  question  for  the  Jury. 

7.  Master  and  Servant;  Independent  Contractors;  Precautions  Re- 
quired.— Where  plaintiff  was  an  employe  of  the  contractor  working 
the  mine  for  the  benefit  of  the  owner,  and  it  was  the  owner's  duty 
to  inspect  the  mine  and  keep  it  in  a  reasonably  safe  condition,  and 
there  was  negligence  in  this  respect  on  the  part  of  the  owner,  In 
consequence  of  which  plaintiff  was  Injured,  the  fact  that  the  con- 
tractor was  an  independent  contractor,  and  that  plaintiff  was  in 
his  employ  at  the  time  of  his  injury,  is  immaterial  to  plalntifTR 
right  of  recovery. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpe. 

Action  by  John  Burgess  against  the  Tennessee  Coal. 
Iron  &  Railway  Company  for  damages  for  personal  in- 
juries received  by  the  falling  of  a  roof  of  a  mine.  There 
was  judgment  for  plaintiff  in  the  sum  of  ;|1,500,  and  de- 
fendant appeals.    AflBrmed. 

The  facts,  as  well  as  the  action  of  the  trial  court  on 
the  pleadings,  are  suflBciently  set  out  in  the  opinion.  The 
following  charges  were  refused  to  defendant:  (1)  "1 
charge  you  that,  if  the  portion  of  defendant's  mine  in 
which  plaintiff  was  injured  was  in  the  exclusive  posses- 
sion of  Kennedy  &  Hamilton,  you  must  find  for  the  de- 
fendant." (4)  "If  the  jury  believe  from  the  evidence 
that  Kennedy  &  Hamilton  were  independent  contract- 
ors, they  must  find  for  defendant."  (5)  "If  the  jury 
believe  from  the  evidence  that  at  the  time  plaintiff  must 
have  worked  in  defendant's  mine  that  the  roof  of  the 
same  was  secure,  they  must  find  for  defendant."  (6) 
"If  the  jury  believe  from  the  evidence  that  plaintiff  was 
injured  in  the  forty-seventh  heading,  and  that  the  entire 
control  of  getting  out  the  ore  from  said  heading  was, 
under  the  contract  between  the  defendant  and  Kennedy 
&  Hamilton,  left  to  Kennedy  &  Hamilton,  they  must  find 
for  defendant." 

Percy  &  Benners^  for  appellant.  The  2nd  plea  was 
good  and  the  court  erred  in  sustaining  demurrer  to  it. — 
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Campbell  v.  Lunsfordy  83  Ala.  512 ;  Bennett  v.  R.  R.  Co., 
102  U.  S.  577.  The  court  should  have  granted  defend- 
ant's motion  to  exclude  all  of  the  evidence  at  the  time 
plaintiff  rested  his  case.— 167  U.  S.  161;  27  Atl.  616. 
Kennedy  and  Hamilton  were  independent  contractors. — 
McNamara  v.  HaniSy  97  Ala.  181;  Massey  v,  Oates,  143 
Ala.  248;  43  Am.  Rep.  456;  23  Am.  Rep.  37;  76  Me.  10&; 
36  Pac.  834.  Plaintiff,  under  all  the  testimoony  was 
in  the  employment  of  these  independent   contractors. 

Bowman^  Harsh  &  Beddow,  for  appellee.  Counsel 
discuss  assignments  of  error,  and  criticize  the  authori- 
ties cited  by  appellant,  but  cite  no  authority. 

DENSON,  J.— All  of  the  counts  of  the  complaint,  ex- 
cept the  fourth  and  fifth,  w^ere  eliminated;  the  trial 
court  sustaining  demurrers  thereto.  At  the  request  of 
the  defendant,  in  writing,  the  court  gave,  in  respect  t(» 
the  fifth  count,  the  general  aflBrmative  charge  in  its 
favor;  so  that  it  is  not  only  unnecessary,  but  would  be 
inappropriate  here,  to  consider  assignments  of  error 
based  upon  the  judgment  of  the  court  overruling  de- 
murrers to  the  fifth  count,  and  sustaining  demurrers  to 
pleas  addressed  to  that  count,  notwithstanding  these  as- 
signments are  insisted  upon  in  brief  of  appellant's  coun- 
sel. 

It  is  argued  in  the  brief  of  appellant's  counsel  that 
the  court  erred  in  overruling  the  demurrer  to  the  fourth 
count  of  the  complaint.  That  ruling  is  not  embraced  in 
the  assignment  of  errors;  so  we  pass  the  argument  by 
without  consideration. — H,  A.  &,  B.  R,  /?.  Co,  v.  Miller, 
120  Ala.  537,  24  South.  955;  i^mith's  Case,  130  Ala.  95, 
30  South.  432. 

The  fourth  count  shows  that  the  defendant  was  oper- 
ating an  ore  mine  in  Jefferson  county,  and  that  the  plain- 
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tiff  was  iujurecl  by  "a  part  of  the  roof  or  top  oi  said 
mine"  falling  upon  plaintiff,  while  he  was  in  said  mine 
by  invitation  of  the  defendant,  and  there  engaged — not, 
however,  as  a  servant  or  employe — ^in  the  business  of  the 
<lofendant.  In  this  count  plaintiff's  injuries  are  ascribed 
to  the  negligence  of  the  defendant,  in  that  it  failed  to 
use  due  care  in  or  about  making  said  roof  safe  and  se- 
cure from  falling,  as  it  was  its  duty  to  do.  To  this  count 
the  defendant  pleaded  the  general  issue  and  three  spe- 
cial pleas.  Pleas  2  and  3  set  up  assumption  of  risk  as  a 
defense;  plea  2  being  in  this  language:  "Plaintiff  knew 
of  the  defect  in  the  mine  of  which  he  complains,  and  of 
the  danger  arising  therefrom,  and  with  such  knowledge 
remained  in  said  mine."  The  correctness  of  the  court's 
ruling,  sustaining  the  demurrer  to  this  plea,  is  obvious 
For  aught  that  appears  on  the  face  of  the  plea,  the  plain- 
tiff may  have  acquired  the  knowledge  alleged  only  a  mo- 
ment before  the  roof  fell,  and  not  in  time  to  save  himself 
by  even  a  hasty  retreat. 

Plea  4  was  held  bad  on  demurrer.  It  alleges  as  a  de- 
fense that:  "Plaintiff  came  into  defendant's  mine  and 
entered  a  portion  thereof,  the  operation  of  which  defend, 
ant  had  let  under  contract  to  one  Hamilton.  Plaintiff 
was  an  employe  of  said  ITamilton,  and  the  defect  in  the 
mine  of  which  plaintiff  complains  arose  and  was  caused 
by  tli(^  operation  of  said  portion  of  said  mine  by  said 
Hamilton  after  plaintiff  was  invited  to  enter  the  mine. 
Plaintiff  was  injured  in  said  portion  of  said  mine  oper- 
ated by  said  Hamilton.  Wherefore  defendant  says  it  is 
not  liable  to  plaintiff.''  The  plea  does  not  aver  that  the 
defect  was  caused  by  negligence  on  the  part  of  Hamilton, 
nor  does  it  show  that  defendant  had  parted  with  the 
control  of  the  part  of  the  mine  operated  by  Hamilton, 
nor  that  Hamilton  was  not  operating  it  for  the  benefit 
of  the  defendant.    All  the  allegations  of  the  plea  may  be 
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true,  and  the  mine  may  have  been  operated  by  Hamilton 
for  defendant's  benefit  (as  the  proof  shows  it  was) ;  and 
the  defendant,  so  far  as  the  plea  shows,  may  have  owed 
the  duty  to  plaintiff,  as  alleged  in  the  complaint,  to  keep 
the  roof  of  the  mine  in  a  reasonably  safe  condition,  and 
the  defendant  may  also  have  been  guilty  of  the  alleged 
negligence.  On  these  considerations  the  court  holds  the 
plea  bad,  and  subject  to  the  demurrer  thereto  sustained. 
Furthermore,  the  court  is  of  the  opinion  that,  if  the  mat- 
t>ers  alleged  in  the  plea  show  a  good  defense  to  the  fourth 
count,  they  might  have  been  shown  under  the  plea  of  the 
general  issue,  one  of  the  pleas  upon  which  the  trial  was 
had. 

The  defendant  owned  and  operated  Fossil  Mine,  in 
Jefferson  county.  It  made  a  contract  with  Kennedy  & 
Hamilton,  a  partnership,  to  "work  out"  what  was  known 
as  "heading  No.  47,"  in  said  mine,  at  |25  a  running  yard 
for  getting  out  the  ore.  The  plaintiff  was  employed  by 
Kennedy  &  Hamilton  to  work  as  a  "mucker"  in  said  mine 
at  |2,25  a  day,  and  he  was  so  at  work  in  said  mine  on 
October  3,  1905,  when  he  received  the  injuries  complain- 
ed of.  lie  was  loading  a  car,  at  the  time  he  was  hurt, 
about  12  or  15  feet  from  the  face  of  the  heading.  The 
cause  of  his  leaving  the  face  of  the  heading  Avas  that 
they  were  putting  in  a  sump.  "They  had  sliot  down 
some  ore  in  putting  in  the  sump,  and  plaintiff  was  en- 
gaged in  clearing  it  up."  The  plaintiff  explained  that  a 
"sump"  is  a  place  where  they  drained  the  water  from  the 
mouth  of  the  slope.  It  is  a  hole  in  the  floor  of  the  mine. 
While  he  was  thus  engaged  at  work  a  large  rock  fell 
from  the  roof  of  the  mine  upon  him.  While  it  is  true 
that  Kennedy  &  Hamilton  were  working  a  portion  of 
the  mines  under  a  contract  with  the  defendant  whereby 
they  were  mining  ore  therefrom  for  defendant  at  ?25 
per  running  yard,  and  plaintiff  was  working  therein  as 
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an  employe  of  theirs  at  the  time  he  was  injured,  yet  it 
also  appears  that  Kennedy  &  Hamilton  were  working 
the  mines  for  the  benefit  of  the  defendant.  If  the  evi- 
dence is  not  without  conflict  to  the  effect  that  defendant 
not  only  did  not  lose  control  of  the  mines,  but  that  the 
duty  of  inspecting  and  keeping  the  roof  in  a  safe  condi- 
tion rested  upon  it,  still  it  certainly  affords  a  reasona- 
ble inference  that  such  was  the  state  of  the  case.  There- 
fore, when  the  plaintiff  entered  the  mines  as  an  employe 
of  Kennedy  &  Hamilton,  and  was  hurt,  he  was  not  a  tres- 
passer, nor  a  mere  licensee;  but  he  and  the  defendant  had 
a  common  interest,  a  mutual  advantage,  in  his  being 
there  on  its  premises  and  at  work  in  the  employment  of 
Kennedy  &  Hamilton.  This  being  true,  it  must  be  held 
that  the  plaintiff  was  in  the  mines  as  by  invitation  from 
the  defendant. — 29  Cys.  454  (11)  ;  Dresser's  Employer's 
Liability,  p.  365;  Bennett  i\  L.  &  N,  R,  R,  Co.,  102  U.  S. 
577,  26  L.  Ed.  238;  Plummer  v.  Dill,  156  Mass.  426,  31 
N.  E.  128,  32  Am.  St.  Rep.  463.  In  Cooley  on  Torts  we 
find  that  the  duty  which  the  law  imposes  upon  the  owner 
or  occupant  of  premises  to  a  person  who  enters  thereon 
by  invitation  is  outlined  as  the  "exercise  of  ordinary 
care  and  prudence  to  render  the  premises  reasonably 
safe." — Pages  604,  607.  In  Cyc.  the  duty  of  the  owner 
of  premises,  to  one  there  by  invitation  is  thus  stated: 
"The  owner  or  occupant  of  premises,  who  induces  others 
to  (*()me  upon  it  by  invitation,  express  or  implied,  owes 
to  them  the  duty  of  using  reasonable  or  ordinary  care 
to  keep  the  premises  in  a  safe  and  suitable  condition,  so 
that  they  will  not  be  unnecessarily  or  unreasonably  ex- 
posed to  danger." — 29  Cyc.  453 ;  21  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  471  (4).  This  is  also  the  rule  in  this 
jurisdiction.— O'BnVn.  v.  Tatvm,  84  Ala.  186,  4  South. 
158;  StlosH.  etr.,  Co.  v,  TiUon.  141   Ala.  152,  87  South. 
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427;  Alabama,  etc.,  Co.  v.  Clements,  146  Ala.  259,  266, 
40  South.  971,  and  cases  there  cited. 

It  is  obvious  that  the  duty  must  vary  according  to  the 
character  of  the  danger,  the  nature  of  the  premises,  and 
the  circumstances  under  which  they  are  to  be  visited.  In 
the  present  case,  manifestly,  the  duty  did  not  end  when 
plaintiff  entered  the  premises,  because,  forsooth,  at  that 
time  they  were  in  a  reasonable  safe  condition.  But, 
taking  into  consideration  the  nature  of  the  premises  and 
the  kind  of  work  there  carried  on,  in  measuring  defend- 
ant's duty,  it  may  be  said  to  be  a  matter  of  common 
knowledge  that  the  conditions  in  an  ore  mine,  with  re- 
spect to  the  safety  of  the  operatives,  are  ever  and  con- 
stantly changing — indeed,  that  every  stroke  of  the  pick 
may  be  an  appreciable  factor  in  the  modification  of  such 
conditions.  This  is  illustrated  by  the  evidence  in  the  in- 
stance case,  which  tends  to  show  that  it  was  the  duty  of 
defendant's  servants  to  inspect  the  roof  of  the  mines  as 
work  progressed,  and  to  timber  the  roof  as  occasion  re- 
quired to  prevent  it  from  becoming  dangerous.  In  fact, 
the  evidence  shows  that  defendant  kept  a  negro  man 
whose  duty  it  was  to*  timber  the  roof  when  necessary  to 
prevent  it  from  falling,  and  that  defendant's  "mine  cap- 
tain" had,  a  week  or  two  before  plaintifif  was  injured 
inspected  the  very  roof  a  part  of  which  fell  upon  plain- 
tifif; and  this  mine  captain  testified  that  whenever  any 
timbering  was  to  be  done  the  company  did  it.  So  it  may 
be  accurately  and  truly  stated  that  the  extent  '^♦^  the  own. 
er's  responsibility,  in  this  respect,  depends  upon  the  na- 
ture of  the  premises  and  the  character  of  the  work  re- 
quired there,  and  with  what  frequency  inspections 
should  be  made  is,  generally  speaking,  a  question  for 
the  jury. — 1  Labatt's  Master  &  Servant,  §  158. 

If  it  was  a  duty  the  defendant  owed  plaintiff  to  in- 
spect the  roof  and  keep  same  in  a  reasonably  safe  con- 
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dition  (and  the  evidence  tends  to  show  itwa^i),  and 
there  was  negligence  on  the  part  of  the  defendant  in  this 
respect,  and  the  injuries  to  plaintiff  were  the  proximate 
result  of  >uch  negligence,  then  it  woud  be  immaterial 
that  Kennedy  At  Hamilton  were  independent  contrac- 
tors, and  that  plaintiff,  at  the  time  he  was  injured,  was 
an  employe  of  theirs — conceding  such  status  of  the  par- 
ties. This  in  no  wise  militates  against  the  principle 
that  the  owner  of  property  is  not  responsible  to  the  serv- 
ant of  an  independent  contractor,  who  suffers  injury 
on  account  of  the  negligence  of  such  contractor  or  that 
of  his  servant  or  agent.  In  the  ligbt  of  the  foregoing 
considerations  the  defects  in  charges  1,  4,  5,  and  6,  re- 
fusal to  defendant,  are  patent.  Said  charges  were  prop- 
erly refused. 

Tlie  evidenc(*  certainly  is  not  free  from  inferences  ad- 
v(»rse  to  the  defendant  in  respect  to  its  duty  to  keep  the 
mine  safe — that  it  was  in  an  unsafe  condition:  that  the 
d(*fendant  knew  of  its  unsafe  condition,  and  wa^*  negli- 
gent in  not  remedying  the  defect ;  and  that  plaintiff  did 
not  know  it  was  unsafe.  In  this  state  of  the  evidence,  the 
general  affirmative  charges  requested  by  the  defendant, 
and  refused,  were  properly  refused;  and  the  case  was 
properly  left  to  the  determination  of  the  jury. 

Affirmed. 

Tyson.  C  J.,  and  Simpson  and  Andkrson.  J*T.  con- 
cur. 
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Louisville  &  Nashville  Kailroacl 
(.'o.  r.  Vaiizaiit. 

Damages  for  Injuries  Caused  by  Friyhtening  Horse, 

(Decided  Jan.  J44,  1909.    48  South.  \)^X) 

HaUi'oada;  Crossiiiy  Acc^ttent :  Complaint;  SufficieNcy. — Where 
the  coniplaint  alleged  that  it  was  necessary  to  drive  past  a  railroad 
hand-car  placed  near  the  public  road  at  a  railroad  crossing  by  the 
company's  servants,  and  that  the  hoi-ses  became  frightened  at  it  so 
that  the  buggy  wheel  struck  the  car  containing  tools,  dinner  buckets, 
etc..  thereby  making  an  unusual  noise  and  frightened  the  horse  so 
that  it  threw  plaintiff  from  the  buggj',  the  action  was  for  injuries 
arising  from  the  frightening  of  the  horse,  and  the  comidaint  was  de- 
fective for  not  alleging  that  the  hand-car  was  an  object  calculated  to 
frighten  horses;  but  such  complaint  sufficiently  alleges  that  the 
fright  an<l  the  resulting  Injury  was  due  to  the  acts  of  defendant's 
•servants. 

App?:al  from  Calhomi  Circuit  Court. 

Heard  l)efore  Hon.  A.  H.  Alston. 

Action  by  John  \V.  A'ansant  a<i:ainst  the  Louisville  & 
Nashville  Railroad  Company.  From  a  judpnent  ovit- 
rulin<^  demurrers  to  the  ccmiplaint,  d(»fendant  appeale<l. 
Reversed  and  remande<l. 

The  complaint  was  as  follows:  '^Plaintiff  claims  of 
defen<lant  the  sum  of  f  10,000  as  damajjes,  for  that, 
wh(*r(»as,  heretofore  the  defendant,  on  or  about  October 
2,  1906,  was  operating  a  railroad  for  the  transi)ortation 
of  freip;ht  and  passen^rers  f(u*  hire  in  Calhoun  county, 
Alabama,  and  at  a  point  where  said  railroad  crosses  the 
public  road  near  Cnion  Church,  in  Calhoun  county, 
Alabama,  leadinji:  fnmi  Jacksonville  to  ilorrowville, 
there  was  a  railroad  embankment  about  five  or  six  feet 
high  and  about  eight  feet  wide.  Plaintift'  is  and  wa^  a 
physician,  and  while  proctH*din<r  about  his  business  as 
a  physician,  and  driving  his  horse  and  buggA',  he  came 
to  the  place  where  said  public  roa<l    (which  is  and  has 
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been  a  public  road  for  many  years)  crosses  said  rail- 
road, which  is  at  grade  with  said  public  road;  and  plain- 
tiflf  avers  that  defendant,  through  its  agents,  employes, 
and  servants,  whose  names  are  unknown  to  plaintiff, 
but  known  to  defendant,  had  negligently  put  and  set  a 
hand  car  or  lever  car  in  said  public  road,  not  on  the 
railroad  track,  but  in  said  public  road  near  said  railroad 
track,  l^laintiflf  avers  that  it  became  necessary  to  pass 
said  hand  car  or  lever  car,  and  in  attempting  to  pa>s 
said  hand  car  or  lever  car  in  said  public  road,  which  was 
on  said  fill  or  embankment,  his  horse  became  frightened 
at  it,  and  shied  thereat,  so  that  in  passing  it  the  rear 
wheel  of  his  buggy  struck  the  car,  which  contained  some 
tools  and  dinner  buckets,  and  thereby  made  a  lot  of  un- 
usual noise,  which  frightened  said  horse  the  more.  The 
said  horse  then  jumped,  throwing  plaintiff  from  the  bug- 
gy, inflicting  many  painful  wounds,  in  this:  [Here  fol- 
lows the  catalogue  of  his  injuries.]  Plaintiff  further 
avers  that  by  reason  of  said  negligence  of  said  railroad 
as  aforesaid  he  was  injured  as  aforesaid.  [Here  follows 
a  lot  of  special  damages.]" 

The  following  demurrers  were  filed  to  this  complaint : 
"(1)  It  is  not  averred  that  said  hand  car  or  lever  car 
was  an  object  which  is  calculated  to  frighten  horses. 
(2)  It  is  not  averred  that  plaintiff's  injuries  w^ere  the 
direct  or  proximate  result  of  the  negligence  of  defend- 
ant's employes  in  placing  said  car  in  said  road.  (3) 
For  that  it  appears  from  said  count  that  plaintiff's  inju- 
ry was  the  direct  result  of  his  horse*  iHH'oming  frighten- 
ed, (i)  F(u*  that  it  ai)pears  that  the. plaintiff's  injuries 
were  the  direct  and  proximate  result  of  his  said  horse 
jumping." 

The  second  count  was  the  same  as  the  first,  excipi 
that  it  charged  gross,  instead  of  simi)le,  negligence.  Tbe 
same  demurrers  w(*r(*  assigned  to  it. 
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Knox^  Acker  &  Blackmon^  for  appellant.  The  court 
erred  in  overruling  defendant's  deiuurrei-w  to  each  count 
of  the  complaint. — VIeghom  n,  W.  Ry.  of  Ala,,  134  Ala. 
f>()l.  The  court  erred  in  suHtaining  demurrers  to  the 
pleas. — Authorities  supra.  The  court  erred  in  giving 
the  affirmative  charge  for  the  plaintiff. — 8  A.  &  E.  Ency 
of  Law,  423;  T.  &  P,  R.  R,  Vo,  r.  MoManus,  38  8.  W. 
241;  A.  .1.  R.  R.  Co,  v.  Sides,  122  Ala.  594;  Elliott  on 
Koads  &  Streets,  440;  51  Am.  Uep.  49H;  «0  Atl.  218.  (Mi 
these  same  authorities,  the  court  erred  in  refusing 
charges  I  to  9  requested  by  defendant. 

Wii/LBTT  &  WiLiiEiT,  for  appelU^*.  The  court  properiy 
overruled  the  demurrers  to  the  complaint. — CoHijrvnv  r. 
Smith,  18  N.  Y.  79;  Hcgg  v.  Ucht,  80  N.  Y.  57\);  Rtuldrr 
r.  Koopman,  116  Ala.  338;  2  Dillon  Munic.  (\)rp.  Sec. 
1034,  and  authorities  there  cited;  WhaUy  r.  Wilson, 
112  Ala.  627;  Demopolis  r.  Wrhb,  87  Ala.  569;  (^oole.v 
on  Torts,  pp.  736-7;  R.  R,  To.  v.  Saifw,  2  Ohio  Ht.  235. 
Under  the  facts  in  this  case,  the  proximate  causal  con- 
nection between  the  wrongful  acts  charged  and  the  in- 
juries sustained  is  too  clear  to  admit  of  question. — A\  7\ 
V,  d  G,  R.  R,  Co.  r.  Lockhart,  79  Ala.  315;  Angle  i\ 
Sinnnons,  148  Ala.  92;  /..  £  N,  v,  Quiek\  125  Ala.  553; 
Armstrong  r.  R.  R.  Co.,  123  Ala.  233;  111  V.  S.  228; 
60  Fed.  374 ;  43  U.  S.  App.  79 ;  94  Fed.  617.  A 11  the  plean 
present(Hl  an  immaterial  issue,  and  the  court  properly 
sustained  demurrers  to  them. 

DENSON,  J. — The  plaintiff  claims  damages  from  the 
defendant  for  pei*sonal  injuries  suffered  by  plaintiff,  con- 
.s(»(|U(Mit  u[)on  the  alleged  negligence  of  defendant's  serv- 
ants in  placing  a  hand  car  in  a  public  highway  near  de- 
f(MHhint's  railroad  track  thereby  causing  plaintiff's 
horse  to  become  frightene<l  and  to  jump,  throwing  plain- 
tiff' frcmi  his  buggy  and  inflicting  serious  pers<mal  inju- 
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ri(»s  upon  him.  The  complamt  is  attacked  by  demurrer, 
upon  the  jjfiound  that  it  fails  to  aver  that  the  ear  was  an 
object  calculated  to  frighten  horses.  Whether  or  not 
the  complaint  is  subject  to  this  demurrer  depends  upon 
what,  according  to  its  averments,  constitutes  the  cause 
of  action.  The  theory  of  construction  out  of  which  the 
•lemurrer  gi'ows  is  that  the  complaint  alleged  that  plain- 
titT's  injury  arose  from  the  fright  of  the  horse  as  its  prox- 
imate cause.  Whereai!*  the  couj^truction  contended  for  by 
the  [)laintiff  is  that  the  complaint  shows  that  the  placing 
of  the  car  in  the  highway  constituted  a  public  nuisance 
per  se,  that  this  was  unlawful  and  wrongful,  and  thi 
complaint  counts  for  recovery  on  this  wrongful  act  of 
the  defendant  as  the  proxinuite  cause  of  the  injury. 

Then*  ean  be  no  doubt  that  plaintiff's  contention 
shouhl  be  allownl  to  i)revaiU  and  the  authorities  reliiMl 
on  by  him  would  be  in  |M)int,  if  the  cause  of  action  had 
been  that  ])laintitt"s  horse  stumble<l  over  the  obstruction 
in  th<^  highway  and  thereby  caused  plaintiflf's  injuries 
or  that  the  bugg^v  <ame  in  contact  with  the  obstruction, 
causing  plaintiff  to  1m^  thrown  from  the  bugg.v,  and 
thereby  to  sustain  tln^  injuria?  complained  of.  But  thes<» 
ar(^  not  the  averments.  They  are:  "Plaintiff  avers  that 
it  became  m^^essary  to  pass  said  hand  car,  and  in  at- 
tempting to  pass  said  hand  car  in  said  public  road,  which 
was  on  said  fill  or  embankment,  his  horse  became  fright- 
ened at  it,  and  shied  thereat,  so  that  in  passing  it  the 
rear  wheel  of  his  buggy  struck  the  hand  car,  which  con- 
tained some  tools  and  dinner  buckets,  and  thereby  nuuie 
a  lot  of  unusual  noise,  which  frightened  the  horse  more. 
The  said  horse  then  jumiXMl,  throwing  plaintiff  from  thi» 
buggy,  inflicting  very  painful  wounds,"  etc.  So  far  as 
the  complaint  shows,  there  was  ample  space  left  for 
plaintiff's  vehicle  to  pass  safely  Avhile  the  car  was  in  the 
road ;  and  if  we  might  look  to  the  evidence  in  this  re- 
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spect  we  would  ^ee  that  the  plaintiflf  had  very  recently, 
before  the  accident  occurred,  passed  along  while  the 
car  was  in  the  road,  and  that  it  was  on  his  return  trip 
that  the  horse  became  frightened  and  causeil  his  injury. 

The  case,  in  regard  to  the  question  under  discussion, 
is  in  legal  contemplation  not  distinguishable  from  that 
of  Northern  Alabama  Railway  v.  kiides,  122  Ala.  594,  2H 
South.  116,  and  on  the  authority  of  that  case,  as  well  as 
upon  the  foregoing  considerations,  the  court  is  of  the 
opinion  that  the  cause  of  action  counted  on  in  the  com- 
phiint  arose  from  the  fright  of  the  horse;  and  as  we  can 
not  judicially  know  that  the  hand  car  was  an  object  cal- 
culated to  frighten  horses,  it  should  have  been  averred 
in  the  complaint.  For  the  lack  of  such  averment  the  de- 
murrer should  have  l>een  sustained. — Northern  Alabama 
Railway  Co,  v.  >iides,  supra ;  Elliott  on  Roads  &  Streets, 
448,  449 ;  Cleveland,  etc,  Co,  v,  Wyno/nt,  114  Ind.  525, 
17  N.  E.  118,  5  Am.  St.  Rep.  644,  649;  Agfiew  v.  City  of 
Corruna,  55  Mich.  428,  21  N.  W.  873,  54  Am.  Rep.  383; 
Piollet  V,  Simmers.  106  Pa.  95,  51  Am.  Rep.  496;  Ayer  *;. 
City  of  Norwich,  39  Conn.  376,  12  Am.  Rep.  396;  FUts- 
burg,  etc..  Co,  v.  Taylor,  104  Pa.  306,  49  Am.  Rep.  580: 
CavrncroHS  v,  Yillage  78  Wis.  66,  47  N.  W.  13,  10  L.  R. 
A.  473;  Card  v,  Cit  of  Ellsworth.  65  Me.  46,  44  Atl.  127, 
47  L.  R.  A.  752. 

In  view  of  the  foregoing  considerations,  it  is  unneces- 
sary to  discuss  the  rulings  of  the  court  on  the  demurrers 
to  the  defendant's  pleas  or  its  rulings  on  the  admissibili- 
ty of  evidence. 

The  facts  averred  in  the  complaint  show,  with  suffi- 
cient certainty  to  warrant  the  legal  conclusion,  that  the 
fright  of  the  horse  and  the  consequent  injuries  were  due 
to  the  acts  of  defendant's  servants;  hence  the  other 
grounds  of  demurrer  to  the  complaint  were  properly 
overruled. 
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For  the   error  pointcMl  out,  tlie  ju(l<>:iiieiit  is  reversed, 
and  the  cause  remanded. 
Reversed  and  remanded. 

Simpson,  AxNDEUson.  and  MrC^.KU^w.  JJ.,  coneur. 


Handler  i\  Birming^haui  Hallway 
Lig^ht  &  Power  Co, 

Damagcfi  foi'  Injury  to  Pennon  on  Track. 

(Decided  Ocm'.  17.  1008.     48  South.  114.) 

1.  street  UaUirapa;  Operation :  Duty  of  \totonnan. — A  motormau 
may  assume  that  a  peclestrian  on  the  track  will  turn  out  of  the  way 
of  a  car,  but  he  cannot  rest  on  such  assumption  for  so  long  a  time  as 
to  reach  a  point  where  it  will  be  improbable  for  him  to  control  the 
car  or  to  give  warniuK  in  time  to  prevent  injury. 

12.  Hamf ;  Injury  to  Pedestrians;  Contributory  Neyllgence. — After 
discovering  that  a  pedestrian  was  unaware  of  his  danger,  if  the  nio- 
torman  failed  to  use  reasonable  care  to  avoid  injuring  him,  the  act 
of  the  pedestrian  in  placing  himself  in  a  position  of  danger  wan  the 
remote  rather  than  the  i)roximate  cause  of  the  ensuing  injury. 

3.  Same;  SegUgence;  Jury  Questum. — Where  the  facts  are  undis- 
puted and  the  inferences  to  be  drawn  therefrom  clear  and  certain, 
it  is  a  question  of  law,  as  to  whether  or  not  a  motorman  reaUzed 
that  a  pedestrian  on  the  track  was  unaware  of  his  danger,  and  as  to 
whether  the  motorman  exercised  the  |)roper  care  to  avoid  injuring 
him:  but  if  the  facts  are  disputed,  or  if  fair  minded  i>ersons  may 
arrive  at  different  <'onclusions  from  the  facts  stated,  these  (pies- 
tions  become  one  for  the  jury. 

4.  Same. — Under  the  evidence  in  this  case  it  was  a  question  for  the 
determination  of  the  jury  whether  the  motorman  was  guilty  or  utrji 
ligence  in  falling  to  exercise  reasonable  care  to  avoid  injuring  a 
pedestrian  on  the  track,  after  'dis(»overy  that  lie  was  unaware  of  his 
peril,  and  also  as  to  whether  the  sounding  of  the  gong  was  sufficient 
to  attract  the  attention  of  the  pedestrian. 

5.  Evidenee:  Expert  and  Opinion. — A  witness  who  (piaiifit*s  as  an 
expert  as  to  the  operation  of  cars  may  give  his  o])inion  as  to  tlie  dis- 
tance in  which  a  car  should  be  stopi)ed  running  at  the  simxhI  of  the 
car  in  question;  and  where  no  objection  was  raised  on  the  ground 
that  the  question  asked  related  to  the  distance  in  which  tlie  imrtic- 
ular  motorman  could  stop  that  particular  car.  the  testimony  of  such 
a  witness  taken  on  the  former  trial,  it  being  shuwn  tliat  th«'  witness 
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was  dead,  was  admissible  as  against  the  objection  that  the  question 
should  have  been  as  to  the  dlstant-e  in  which  a  properly  equipped 
car  could  bt»  stoppe<l  by  a  uiotonuan  of  experience. 

Appeal  from  Biniiingham  City  ('ourt. 

Heard  before  Hon.  i\  (\  Nksmith. 

Action  by  William  J.  Itondle,  administrator  of  John 
M.  IJandle,  deceased,  af»:ainst  the  Birmingham  Railway, 
Light  &  Power  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Kever-sed  and  remanded. — 
See  Bir.  K.  L,  d-  l\  Co.  i\  Ihnullr,  149  Ala.  531) ;  43  South. 
355. 

John  L.  BruNPrrr,  M.  M.  Ullman,  Denson  &  Dbnson, 
and  Frank  S.  White  &  Sons,  for  appellant.  The  gen- 
eral affirmative  charge  should  not  be  given  when  there 
is  conflict  in  the  evidence. — Tabler  v.  Sheffield  Go,y  87 
Ala.  305;  Smithcrn  Ry.  Vo,  i\  Hilh  39  South  9i37;  Bir. 
If,  />.  cf  I\  Co.  r.  Jonefi.  45  South.  180;  Smithern  Ry.  Co. 
i\  Buffh,  122  Ala.  470.  While  an  engineer  may  assume 
that  a  trespasser  will  leave  the  track,  this  asj^umption 
does  not  apply  when  the  evidence  shows  that  the  tres- 
passer does  not  know  of  the  approach  of  the  car  and 
the  motorman  knows  or  should  have  known  from  the 
surrounding  circumstances  that  the  trespasser  was  ig- 
norant of  the  ai)])roach  of  th<»  car,  and  failed  to  give 
signals  of  his  approach. — 2nd.  Thompson  on  Negligence 
Section  1738;  Hov.^fon  r.  Harrht.  54  S.  W.  626;  ^S't  Lmm 
t\  Bishop.  37  S.  W.  764;  Sinclair  v.  Chimifo,  34  S.  W. 
76.  That  under  the  facts  in  this  case,  the  testimony 
presented  a  case  for  the  jury,  see  the  following  authority. 
— Southern  Raihaiy  r.  Bush,  supra;  Bliam  Railway  & 
Eler.  Co.  r.  Smith.  25  Sou.  768;  Southern  Railvyay  v. 
Sheltan.  34  Sou.  194;  Central  of  Gewgia  R.  R.  Co.  t\ 
Partriihie,  34  Sou.  927;  L.  &  N.  r.  Trammel.  9  Sou.  870; 
Hamilton  v.  A.  (}.  S.  R.  R.  Co..  33  Sou,  157;  B'ham  Rail- 
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way  Light  d  Power  Co.,  v.  Jones,  45  Sou.  177 ;  Tuscaloo- 
sa Belt  R.  H.  r.  F\iUn'^  45  Sou.  156;  McDennott  v. 
Hevere,  202  U.  S.  ()0()-<>12;  2n(l.  Thompson  on  Negligence 
Section  1732-1 73();  Hricksou  r.  aS7.  Paul,  5  R.  L.  A.  786; 
Tr.ra,i  R,  R.  Co,  v,  Robinson,  23  S.  W.  433;  Felch  v.  Coyi- 
cord  R.  R,  Co,,  29  Atlantic  577;  Texa^  R,  R.  Co,  v, 
Roberts,  20  S.  W.  960.  That  whether  or  not  any  negli- 
gen(*e  is  shown  in  this  cause,  is  a  question  of  fact  for 
the  jury,  see  Tabler  v,  Shrf field ,  L,  I,  d  Co,,  87  Ala.  305, 
6  Sou.  Kep.  196,  and  cases  cited;  Thompson  on  Negli- 
gence Sec-tion  7393;  LouisriUc  r.  Loeb,  66  S.  W.  738; 
Electric  Co,  v,  liowerx,  20  Sou.  345;  Hope  v.  K.  C,  R.  R. 
Co.  12  S.  W.  205;  Grem  v.  Metropolitan,  58  N.  Y.  Suppl. 
1039;  L.  d  N.  R,  R.  Co.  r.  Young,  45  Sou.  238;  Wirtzman 
V.  R.  R.  Co.,  53  N.  Y.  Supp,  905. 

Tillman,  Grurb,  Bradley  &  Morrow^  for  appellee. 
The  cause  should  be  attidmed  on  the  authority  of  Black 
V.  L.  &  N.  R.  R,  Co.,  89  Ala.  313. 

DENSON,  J. — According  to  the  complaint  this  ac- 
tion is  based  upon  negligence  of  the  defendant  subse- 
quent to  discovering  the  plaintiff^s  intestate's  peril.  As 
applieni  to  the  case  in  hand,  the  law  may  be  stated  thus: 

The  motorman  of  a  street  car  is  not  obliged  to  stop 
his  car  when  he  sees  a  man  walking  along  the  line  of 
railway  ahead  of  the  car,  Imt  may  continue  to  run  the 
car  in  a  proper  manner  until  he  is  counscious  of  the  fact 
that  the  pedestrian  is  unaware  or  heedless  of  danger. 
When  he  is  thus  conscious,  it  is  his  duty  to  use  all  rea- 
sonable care  and  diligence  to  avoid  running  the  car  onto 
the  man.  Seeing  a  man  walking  ahmg  the  track,  the 
motorman  may  assume  that  he  will  turn  ^side  and  out 
of  the  way  of  the  car ;  but  he  cannot  rest  ou  such  assump- 
tion so  long  as  to  rc^ach  a  point  where  it  will  be  impossi- 
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ble  for  him  to  control  the  car  or  to  give  warning  in  time 
to  prevent  injury  to  the  man.  In  other  words,  "if  a  per- 
son be  seen  on  the  track  of  a  railway,  it  may  be  assum- 
ed, if  the  person  be  an  adult,  that  he  will  leave  the  track 
before  the  car  reaches  him ;  and  this  presumi)ti(>n  may  l)e 
indulged  so  long  as  the  danger  does  not  iKH^ome  imminent 
but  no  longer.  From  the  time  that  danger  is  seen  to  be 
imminent  it  becomes  the  duty  of  the  motorman  to  use 
the  highest  degree  of  care  to  arrest  it,  and  a  failure  to  do 
so  will  constitute  culpable  negligence,  which  may  or  may 
not  fix  liability,  as  that  question  may  be  affected  by  con- 
tributory negligence"  on  the  part  of  the  person  injured, 
after  realizing  his  perilous  situation. — Kaihoay  Vo.  v. 
Bowers,  110  Ala.  328,  20  South.  345;  ^^chneider  v.  Mobile, 
etc.,  Co.  146  Ala.  344,  40  South.  761;  L.  cC-  .V.  7^.  K.  ro. 
V,  Bromi,  121  Ala.  221,  25  South.  609;  Cmtral,  etc.,  Ry. 
Co.  V,  Foshee,  125  Ala.  199,  218,  27  South.  \{)m;  Duncan 
V,  St.  Louis,  etc.,  Co.,  152  Ala.  118,  44  South.  418,  422; 
Frazer  v,  L.  &  N.  R.  R.  Co,,  81  Ala.  185,  1  South.  85,  60 
Am.  Rep.  145;  Galreston  City,  etc.,  Co.  v.  Hewitt,  67  Tex. 
473,  3  S.  W.  705,  60  Am.  Rep.  82.  The  rationale  of  this 
doctrine  is  that  ^the  original  negligence  of  the  injured 
person,  whereby  he  is  placed  in  a  perilous  position,  does 
not  in  a  legal  sense  contribute  to  the  result.  It  is  a  re- 
mote, not  a  proximate,  cause.  It  is  a  condition,  indeed, 
rather  than  cause,  remote  or  proximate ;  and  the  law 
ascribes  the  disaster  solely  to  a  want  of  due  care  on  the 
part  of  the  person  controlling  the  agency  of  the  injury, 
but  for  whose  negligence  no  hurt  would  have  been  done, 
notwithstanding  the  injured  party's  original  fault.'' — 
Central,  etc.,  Ry.  Co.  v.  Foshee,  supra;  Frazrr  v.  L,  d  N. 
R.  R.  Co.,  supra:  2  Shearman  &  Redfield  on  Neg.  (5th 
Ed.)  §483. 

The  car  which  caused  the  death  of  plaintiff's  intestate 
was  being  run  along  defendant's  car  line,  which  is  laid 
longitudinally  in  Tenth  avenue,  in  the  city  of  Birming- 
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ham,  and  was  iroiiijr  east  to  Gate  City.  According  to 
the  testimony  ottered  by  the  plaintiff,  her  intestate,  when 
killed,  was  walking  along  the  track,  ahead  of  the  car,  and 
had  been  so  walking,  for  a  considerable  distance,  and  wa*? 
near  the  poiont  where  defendant's  car  line  crosses  Forty- 
second  street,  when  the  car  ran  upon  and  killed  him. 
There  was  a  freight  train,  standing  on  the  Southern 
Railway  track,  which  was  making  considerable  noise, 
which  noise  the  evidence  tended  to  show,  alfecte<l  the 
hearing  of  the  passengers  on  defendant's  car,  and  was 
also  attacting  intestate's  attention.  The  testimony  fur- 
ther tended  to  show  that  defendant's  car  was  being  run, 
when  it  struck  the  deceased,  at  a  rate  varying,  accord- 
ing to  the  estimates  of  the  different  witnesses,  from  8  lo 
30  miles  an  hour.  It  also  tended  to  show  that  deceased, 
while  walking  along  the  track,  held  his  hands  behind 
him  and  was  apparently  unconscious  of  the  approach  ef 
the  car  or  of  his  peril ;  that  the  track  was  straight  for 
half  a  mile  westward  from  the  point  of  accident,  th*- 
direction  from  whence  approached  the  car  that  killed 
interstate*;  that  the  motornuin  was  cm  the  front  of  tho 
car,  looking  straight  ahead ;  that  no  alarm  whatever  was 
given  by  the  motorman,  and  there  was  no  chei*king  or 
slackening  of  the  spee<l  of  the  car  until  it  was  within  IT) 
feet  of  the  point  where*  it  ran  upon  deceased^  and  that  it 
stopped  85  or  37  f(*et  beyond  or  east  of  said  point.  For- 
ty-8e<*ond  street  crossing  was  between  the  point  where 
the  accident  occurrr^l  and  where  the  Southern  Railway 
track  and  defendant's  track  cross  each  other,  and  the 
e\idenr(»  tended  to  show  that  the  accident  occurri^l  near 
to  and  west  of  Forty-Seccond  street,  and  about  50  yards 
from  where  the  railroads  crossed  each  other. 

Howard  Tlunnas,  a  witness  for  the  defendant,  testified 
that  he  was  a  ])asseng(»r  on  defendant's  car  at  the  time 
plaintiff's  intestate  was  killed;  that  he  was  standing  on 
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the  inside  of  the  car,  looking  out  of  the  front  door,  and 

that  deceased  was  in  his  plain  view;  the  deceased  was 

walking  on  the  outside  of  defendant's  track,  in  a  path 

3  or  4  feet  out  from  the  ends  of  tie  cross-ties ;  that  when 

'••JIM 

his  attenticm  was  drawn  to  deceased  he  was  30  feet  or 
farther  from  the  car,  walking  along  said  path  (his  back 
to  the  approaching  car.)  in  the  direction  the  car  was 
pursuing;  that  about  the  time  witness  noticed  the  de- 
ceased  the  motor  man  sounded  his  gong,  having  sounded 
it  several  times  before  Avitness  noticed  him;  that  witness 
could  see  both  the  motorman  and  deceased,  and  that  the 
deceased  did  not  look  back  or  stop  before  he  got  on  de- 
fendant's track;  that  when  the  car  got  within  8  or  10 
feet  of  where  deceased  was,  in  the  path,  decease<l  stepped 
right  upon  defendant's  track  in  front  of  the  moving 
car,  whereupon  the  motorman  immediately  applied  his 
brake,  and  reversed  the  motor,  aixd  tried  to  stop  the  car ; 
that  the  car  stopped  in  a  short  distance  after  striking 
deceased;  that  the  motorman  was  in  plain  view  of  the 
witness  and  looking  directly  ahead  all  the  time;  and  that 
the  car  would  have  passed  deceased  safely,  had  he  re- 
mained in  the  path  in  which  he  was  traveding.  Oth<-r 
testimony  tended  to  show  that  the  deceased  was  walking 
between  the  rails  all  the  while. 

According  to  the  principles  of  law  heretofore  annouuc- 
ed,  it  was  the  duty  of  the  motorman  to  do  all  in  his  pow- 
er, with  th<»  means  at  hand,  to  conserve  the  safety  of 
the  intestate,  after  discovering  he  was  in  peril  and  was 
unaware  of  the  approach  of  the  car.  At  what  time  the 
motorman  di^^covered  intestate's  peril,  or  realized  that 
h<*  was  not  aware  of  it,  and  whether,  after  discovering  tbe 
danger  of  a  catastrophe,  he  exercised  the  proper  degree 
of  care  toward  averting  it,  must,  of  course,  be  determin- 
eil  from  the  evidence.  This  determination  is  a  question 
of  law,  and  to  be  decided  by  the  court,  where  the  facts 
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are  undisputed  and  the  inference  to  be  drawn  therefrom 
is  clear  and  certain.  Where,  however,  the  facts  are  dis- 
puted, or,  if  undisputed,  where  fair-minded  persons  may 
arrive  at  different  condusions  thereon,  the  matter  is  for 
the  jury.— ^..  &  N.  K,  R.  Co.  v.  Allen,  78  Ala.  494,  502; 
City  ConnciL  etc,  v.  Wright,  72  Ala.  411,  47  Am.  Rep. 
422;  Tahler  v.  Sheffield,  etc.,  Co.,  87  Ala.  805,  6  South. 
196;  McDcrmoti  r.  *S'fi?erc,  202  TJ.  S.  600,  612,  26  Sup. 
Ct.  709.  50  L.  Ed.  1162;  Nugent  v.  liostxyn.  etc.,  Co.,  80 
Me.  62,  12  Atl.  797,  6  Am.  vSt.  Rep.  151. 

I^^urthermore,  the  evidence  shows  that  the  car  was 
equippiHl  with  a  gong;  and  it  cannot  be  disputed  that 
the  sounding  of  tlie  gong  is  a  means  at  the  command 
of  tlie  inotomian  by  which  persons  in  dangerous  prox- 
imity liiay  be  made  aware  of  the  approach  of  the  car. 
It  may  be  an  all-sufficient  means,  and  in  the  instant  case 
it  might  have  been  sufficient  to  attract  the  attention  of 
the  intestate  in  time  to  admit  of  his  extricating  himself 
from  his  perilous  situation. — .4.  G.  fif.  jB.  R.  Co.  v.  Me- 
Whot^ter,  156  Ala.  269,  47  South.  84.  These  were  also 
questions  for  the  determination  of  the  jury. 

We  cannot  affii'm  that  the  evidence  is  so  clear  of 
doubt  and  free  from  inference  adverse  to  the  defendant 
as  to  make  the  case  one  for  the  determination  of  the 
court.  We  hold,  therefore,  that  the  court  erred  in  giving 
the  general  affirmative  charge  in  writing  requested  by 
the  defendant. 

When  this  cause  was  here  on  a  former  appeal,  it  was 
then  determined,  on  the  same  evidence  that  is  now^  pre- 
sented, that  witness  Clayton  was  shown  to  possess  that 
degree  of  experience  and  knowledge  which  would  qualify 
him  to  testify,  as  an  expert,  as  to  the  distance  within 
w^hich  an  electric  car  could  be  stopped,  if  running  at 
the  speed  of  the  car  in  question,  and  that  he  could  give 
his  opinion  on  the  subject. — Birmingham^  etc.^  Go.  v. 


Digiti 


ized  by  Google 


'•''"^1  OF  ALABAMA.  ■)3» 

[WVstorn   rnloii  ToU'jfruph  Co.  v,   Nortlu'utt.  | 

Handle,  149  Ala.  539,  43  South.  355.  We  adhere  to  the 
riilinn:  then  made.  Tpon  its  beinp;  shown,  however  (on 
the  last  trial),  that  (Mayton  was  (h»ad,  Ids  testimony 
^xvi'w  on  the  former  trial  was  provcMl  and  adnnttcnl;  hut 
the  eourr  sustained  an  objection  of  tlu*  (h»fen(hint  to  the 
opinion  of  witness  (Mayton  in  respeet  to  the  distance  in 
which  the  car  conhl  have  been  stop])ed.  This  rulinjir  was 
based  on  the  objection,  interposed  by  (h*f(Midant,  **that 
the  question  asked  was,  within  what  distance  could  this 
particular  motorman  have  stopped  this  ])articular  car? 
rather  than  within  what  distance  a  car  properly  equi[)- 
ped,  goin^  at  a  given  rate  of  sptHMl,  (*ould  hav(»  been 
stopped  by  a  motorman  of  experience.''  This  objwtion 
was  not  made  on  the  former  trial.  \V(»  hav(*  considered 
this,  as  well  as  the  other  objections,  with  care,  and,  be- 
ing of  the  opinion  that  they  arc*  not  well  made,  hold 
that  the  trial  court  erred  in  sustaining  them. 

For  the  errors  pointed  out,  the  judgment  of  the  city 
court  is  reversed,  and  the  cause  remandcMl. 

Reversed  and  remanded. 

Tysox.  (\  J.,  and  Dowdki.i.  and  Simpson,  J.I.,  concur. 


Western  Union  Telegraj)!!  Co. 
r.  Nortlicutt. 

Damafjes  fryi"  Failure  to  Drfirrr  Trfcffratn. 

(Decided  Dec.  17,  1908.     Rehearing  deiiitnl  Vvh.  r».    v.HY.K 
48  South.  558.) 

1.  Prinvipal  and  Agent;  Undiftclosed  Priticipal :  Right  of  Art  ion. — 
An  uridisclosed  principal  may  sue  on  a  contract  inndc  by  his  agent 
relative  to  the  sending  and  delivery  of  a  telegram. 

2.  Same:  Urtation. — Where  one  requests  another  to  .^end  w  telegram 
the  relation  of  principal  and  agent  is  not  established  so  as  to  author- 
ize a  recovery  for  a  delay  in  delivery  by  the  princiiml  if  the  other 
person  sent  tlie  telegram  on  his  own  ac<-ount.  and  not  as  an  agejit. 
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3.  Tvlv}/rai)hit  and  TtltphoneM;  At'tUm :  hamagvs:  Knotcledfjp  of 
Necessity  of  Despatch. — lu  order  to  rwover  for  delay  in  delivery  of 
telegram  it  Is  not  n<H*t»88ary  that  the  circinnHtanoes  re<iniriug  despaitch 
be  bronjjht  to  th»'  <*onii)any*s  knowItHljre  or  even  that  the  mesna^e  Im* 
intelli^ihh'  on  its  fare,  since  btn-anse  of  the  p(*<*uliar  duties  of  the 
telegrajdi  company,  the  mere  sending  of  a  niess«ige  is  noti<*e  to  it  that 
expedition  is  recpiired. 

4.  sainr:  Ihiniaftcs:  Mental  Hufferiiiij. — Where  a  right  of  ai-tion 
exists  independent  of  mental  suffering  such  suffering  is  the  8ubje<*t 
of  rtH^overy  in  an  action  for  delay  in  delivering  a  telegram  which 
causes  the  absence  of  one  whose  presen<*e  would  be  (*onsoling  in  the 
time  of  grief  :  Imt  the  parties  must  be  <*losely  relattMl  and  the  delaye<l 
telegram  must  have  annoiuiced  such  an  event  as  siclcness  or  death. 

r».  Hamii. — Where  one's  relation  to  the  contract  was  not  diwlosetl 
to  the  company,  and  did  not  ai)pear  from  the  telegram  ( It  having  been 
sent  by  another  as  an  undisclosed  agent)  plaintiff  could  not  recover 
for  nuMital  anguish  resulting  from  delay  in  delivery,  thus  <'ausing  a 
failure  of  relatives  to  attend  a  funeral. 

«5.  name;  AdnvisiMitntlty  of  Evidence;  Mental  tinfferinu- — Damages 
for  mental  suffering  by  the  si»nder  of  a  telegram  resulting  from  delay 
in  delivery  by  which  the  relatives  were  inwented  from  attending  the 
funeral,  can  only  be  ri»c<>vere<l  for  the  time  l)etwe*»n  which  the  rela- 
tives could  have  arrival  at  the  plat'e  of  burial,  had  the  telegram  l>een 
promptly  delivensl,  and  the  tune  when  they  actually  arrive<l ;  so  that 
evidence  of  mental  suffering  from  the  time  the  husband  was  killed 
was  inadmissible. 

7.  Hofne. — Direct  evidence  of  one's  mental  suffering  cause<l  by  non- 
attendance  of  relatives  at  the  funeral  of  the  husband,  on  account  of 
a   delay  in  the  delivery  of  a   telegram.   Is  not  admissible. 

1^  s.  Same:  J  urn  Question. — Where  there  was  evidence  tending  to 
contra<iict  the  genuineness  of  tlic  sigmiture  of  the  delivery  sluvt 
which  was  put  In  cvhlence  as  to  the  time  when  the  telegram  was  re- 
celve<i,  it  be<-ame  a  tjeustion  for  the  jury  to  determine  the  time  of 
delivery. 

JK  Hame;  Evidence. — The  telegram  received  by  the  sendee  was  ad- 
missible in  evidence  in  an  action  by  the  sender  for  delay  in  delivery 
of  the  telegram :  the  meaning  of  the  letters  and  figures  thereon  and 
by  whom  they  were  place<l,  as  well  as  the  question  whether  the  per- 
son delivering  it  was  the  company's  agent  being  oikmi  to  proof,  .if 
uncertain  or  dlspute<l.  '  ^ 

10.  Hume;  Instructions. — A  charge  asserting  that  If  the  telegram 
was  delivered  to  the  father  of  the  sender  before  a  train  passed  his 
station  from  the  time  the  telegram  was  delivered  to  the  ctmipany  at 
the  place  it  was  sent,  plaintiff  could  not  rw'over,  was  bad,  since  the 
train  might  have  passed  just  after  the  re<*eipt  of  the  telegram  but 
witliin  such  a  time  as  not  to  have  enableil  him  to  ivach  the  deinit. 
and  thus  have  attendeil  the  funeral  of  the  s<m-in-law. 

11.  Piincipal  and  Aijent :  lielation. — ^The  minds  of  both  the  principal 
and  agent  nnist  meet  in  onler  to  create  an  agency. 

12.  Evidence:  Documents:  Determination  of  AdnUnissibility. — The 
delivery  she€»t  showing  when  the  telegram  was  deliveretl  was  admis- 
sible upon  i»r(M)f  of  the  genuineness  of  the  signature  thereto,  although 
there  was  conflict  in  the  eviden(»e  as  to  its  genuineness:  the  whole 
ijucstion  being  for  the  determination  of  the  jurj\ 
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i;j.  Witncffjics;  I  mpvuvhrnvnt ;  Impeach  in  y  Own  WUnvHues. — A  party 
litipint  cannot  ask  hlH  own  witness  a  question  for  tlie  pnrjwae  of  lin- 
)>ea<'tiing  his  cre<llt,  altliough  the  testimony  of  the  witness  contra 
diets  that  of  the  party. 

14.  Trial ;  Jfcccption   of  Emilvncc;  Time  fur  Ohjrrtion.-  Where  a. 
ohjectlon  was  not  made  to  a  ^luestion  till  after  it  was  answere<l,  the 
obje<*tion  came  too  late. 

ir».  i^ame:  Cotidwt  of  Court:  Rvmarka. — A  remark  hy  the  court  to 
the  defendant's  counsel  after  the  message  received  hy  the  sendee  had 
heen  admitted,  (the  defendant  denying  its  delivery)  "yon  are  resiMui- 
sible  for  it,"  was  error. 

H).  Charge  of  Court;  Aryumentatire  I  nut  met  ion  n. — Where  tlie  tele- 
gram was  sent  by  plaintiff's  agent,  a  charge  was  properly  refused  as 
arginnentative  which  assert e<l  that  it  was  possible  that  plaintiff  un- 
derstood that  the  alleged  agent  was  acting  for  her  when  he  went 
to  send  the  message,  but  the  evidence  nuist  show  also  that  he  agreed 
to  act  as  her  agent. 

17.  MixlvHiling  hiHtrnvtionH. — A  charge  which  retpiires  a  jury  to 
as<-ertaiu  and  determine  what  the  negligence  charge(i  in  the  com]>laint 
was.  is  misleading. 

ItS.  Hame;  Inradiny  I'rorinre  of  Jury. — Charges  upon  the  effect 
of  evidence  and  charges  asserting  that  there  was  no  evidence  of  par- 
ticular facts  are  properly  refuse<l  as  Invadijig  the  province  of  the 
jury. 

(Simpson.  J.,  dissents.) 

Appeal  from  Walker  Law  and  Equity  C^ourt. 

Heard  before  Hon.  Thomas  L.  SowriJj. 

Action  by  Avie  Nortlu-utt  a^j^ainst  the  W(*8tern  Union 
Telegraph  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed  and  remandeil. 

The  first  assignment  of  error  is  that  tlie  court  erre<l 
in  refusing  to  sustain  defendant's  motion  to  strike  the 
following  averments  of  the  complaint:  (1)  "The  said 
•lack  Van  Horn  and  Sallie  Van  Horn,  her  mother,  could 
have  reached  plaintiff's  home  before  her  husband,  Harry 
Northcutt,  was  buried,  and  could  liave  comforted  and 
consoled  plaintiff  in  her  sore  affiction;  and  plaintiff* 
avers  that  on  account  of  plaintiff's  negligenct*  and  care- 
lessness in  delivering  said  m(n^s{ig<»  pUiintift'  was  prevent- 
ed from  having  the  comfort  and  consolation  in  her  afflic- 
tion which  her  mother  and  father  couhl  havc^  and  would 
have  r<»ndered  her,  had  th(\v  Ihhmi  |)r<^sent  whih»  Ikm* 
husband  was  lying  a  corpse  and  also  at  the  burial."  (2) 


Digiti 


ized  by  Google 


542  SUPREME  COURT  l^^* 

[Western  Union  Telegraph  To.  v.  Xorthcutt. I 

Also  the  words,  ''and  Sallie  Van  Horn,  her  mother/'  and 
the  words,  "and  her  mother,'*  where  the  same  appear  in 
the  first  and  seccmd  ecmnts  of  the  complaint. 

The  second  assignment  of  error  is  that  the  court  erred 
in  refusintr  to  strike  from  the  complaint  those  words 
set  out  in  the  tirst  assij»;nment  of  error,  numbered  1  an<l 
2,  and  the  following:  ^'Plaintiff's  said  father.  Jack  Van 
Horn,  and  Sallie  Van  Horn,  her  mother,  could  have 
reached  th(*  place  where  plaintiff's  husband,  Harry 
Xorthcutt.  was  lying  dead,  in  time  to  have  l)een  with 
plaintiff  and  <'onsoled  and  comforted  her  before  and  at 
the  time  of  her  husband's  burial,  and  during  the  time 
of  her  bereavement/'  And  "the  plaintiff  was  prevent- 
eil  from  having  the  presence,  consolation  and  comfort  of 
Siiid  father  and  mother  before  and  at  the  time  of  her 
husband's  burial,  .and  during  her  berevement/'  And 
defendant  further  moves  to  strike  from  said  second 
count  the  entire  averment  of  damages  as  therein  set 
forth. 

The  third  assignment  of  error  is  that  the  court  erred 
in  refusing  to  strike  those  certain  averments  by  which 
plaintiff  claimed  damages  by  reason  of  the  alleged  fact 
that  she  lost  the  consolation  and  comfort  which  she 
would  have  received  from  her  father.  Jack  Van  Horn, 
as  c(mtained  in  said  complaint. 

The  fourth  and  fifth  assignments  of  error  alleges  error 
in  overruling  demurrers  to  the  first  and  second  counts 
of  the  complaint,  which  necessitates  the  setting  out  of 
the  complaint,  which  is  as  follows: 

Count  1 :  "Plaintiff'  claims  of  defendant  the  sum  of 
Jl,800  as  damages  for  the  breach  of  a  contract  made  by 
plaintiff'  through  her  agent,  A.  D.  Northcutt,  and  de- 
fendant, on  or  about  the  1st  day  of  Octobet,  1906,  by  the 
t(M'ms  i)f  which  <lefen4lant  undertook  to  transmit  from 
Nauvoo.    Ala.,    to    Dora,  Ala.,  the  following  message*: 
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'Nauvoo,  Alabaina,  10/1.  Jack  Van  Horn,  Dora,  Ala- 
bama. Harris  killed  at  mines.  Notify  Jack  at  once  at 
Empire.  A.  D.  Northcutt."  And  plaintiflf  avers  that  at 
the  time  of  making  said  contract  the  defendant  was  en- 
gaged in  the  business  of  transmitting  and  delivering 
telegraphic  messages  for  hire,  and  that  she  paid  to  de- 
fendant the  charges  for  sending  such  message  •  from 
Nauvoo.  Ala.,  and  delivering  the  same  at  Dora,  Ala. 
And  plaintiflf  avers  that  defendant  broke  said  contract, 
in  this :  That  it  was  negligent  and  careless  in  delivering 
said  message  to  said  Van  Horn  at  Dora,  Ala. ;  and  plain- 
tiff avers  that,  had  the  message  be*  n  d(4ivered  to  her 
father,  Jack  Van  Horn,  withi*;  a  reasonable  time,  her 
father,  the  said  Jack  Van  Horn,  and  Sallie  Van  Horn, 
her  mother,  could  have  reached  plaintiff's  home  before 
her  husband,  Harris  Northcutt,  was  buried,  and  could 
have  consoled  and  comforted  plaintiflf  in  her  sore  aflllc- 
tion;  and  plaintiflf  futher  avers  that  on  account  of  plain- 
tiff's negligence  and  carelessness  in  delivering  said 
message  plaintiff  was  prevente<l  from  having  the  com- 
fort and  consolation  in  her  affliction  which  her  father 
and  mother  eouhl  have  and  would  have  rendered  to 
her,  had  they  been  present  with  her  while  her  husband 
was  lying  a  corpse,  and  also  at  his  burial,  on  account 
<'f  which  i)laintiff  suffered  great  injury  to  her  feelings 
and  mental  anguish,  to  her  damage,''  etc. 

Count  2:  Same  as  count  1  down  to  and  including  the 
message,  with  the  following  averment :  **And  defendant 
contracted  and  undertook  for  a  certain  sum  of  money, 
which  plaintiff  agent  then  and  there  paid  to  defendant, 
to  deliver  said  message  to  plaintiff's  father,  Jack  Van 
Horn,  at  Dora,  Ala.  Plaintiff  avers  that  defendant 
was  engag(Ml  in  the  business  of  transmitting  teleghaphic 
messages  for  hire  between  two  said  places;  and  plain- 
tiff avers  that  defendant  broke  said  contract,  in  this: 
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That  it  was  iiejj:H^eiif  and  careless  in  delivering  said 
message  to  said  Jack  Van  Horn  at  Dora,  Ala«;  that,  had 
said  message  been  delivered  to  plaintiff's  father,  the 
said  Jack  Van  Horn,  within  a  reasonable  time,  plain- 
tiff's said  father,  Jack  Van  Horn,  and  Sallie  Van  Horn, 
her  mother,  could  have  reached  the  place  where  plain- 
tiff's husband,  Harris  Northcutt,  was  lying  dead,  in  time 
to  have  been  with  plaintiff  and  consoled  and  comforted 
her  before  and  at  th<»  time  of  her  husband's  burial  and 
during  her  l)ereavement ;  and  that  by  reason  of  defend- 
ant's negligence  and  rarel<*ssn(*ss  in  delivering  said  mes- 
sage to  the  said  Jack  Van  Horn  at  Dora,  Ala.,  plaintiff 
was  prevented  fi*om  having  the  presence,  consolation, 
and  comfort  before  and  at  the  time  of  her  husband's 
burial,  and  iluring  her  bereavement,  on  account  of  which 
plaintiff'  suffered  gr(»at  injury  to  her  feelings  and  mental 
anguish."  etc. 

The  f<»llowing  demurrers  were  interposed  to  the  counts 
separately:  'Ml)  It  does  not  appear  that  defendant 
was  informed  of  the  allege<l  agency  of  A.  D.  Northcutt. 

(2)  It  does  not  ai)pear  that  plaintiff'  suffered  in  person 
or  t^tat<^  by  the  alleged  failure  to  deliver  said  telegram. 

(3)  The  facts  allegcnl  do  not  show  that  A.  1).  Northcutt 
was  an  agent  of  plaintiff  in  sending  the  telegram  set 
out  hen»in,  (4)  Th<»  facts  alleged  therein  show  no 
right  of  recovery  by  plaintiff  in  this  acticm.  (5)  The 
facts  alleged  therein  fail  to  show  that  plaintiff  sustained 
any  damages  by  reason  of  the  allegc^l  failure  of  defend- 
ant to  d(*liver  the  telegram  tlierein  described.  (6)  Tlie 
damag<'s  th<M'ein  claiuKMl  are  rem(»te,  and  are  not  i-ecover- 
able  (»n  th(»  facts  alleg(Ml.  (7)  It  is  not  shown  in  what 
resptM-t  <lef(Midant  violated  its  said  duty  or  contract.  (8) 
It  is  not  shown  that  the  alleged  damag(\*<  follow(*d  as  a 
])roxiinat4'  r(*sult  of  def(»n(lant's  alleg<Ml  wrong.  (Ih 
Sai<l  count  is  insutticienl  and  indefinit(»,  in  that  it  is  not 


Digiti 


ized  by  Google 


158-3  OF  ALABAMA.  545 

[Western  Union  Telegraph  CJo.  v.  Northcutt.] 

made  to  appear  wherein  defendant  was  in  default  in  the 
premises.  (10)  No  damages  to  the  person  or  estate  of 
plaintiff  are  claimed  in  and  by  said  count." 

The  sixth  assignment  of  error  is  that  the  court  erred 
in  allowing  plaintiff  to  be  asked,  over  the  objection  of 
defendant,  this  question :  "After  the  telegi*am  was  sent 
to  your  father  at  Dora,  notifying  him  of  the  death  of 
your  husband,  did  your  father  come  to  Nauvoo?"  And 
the  next  assignment  is  as  to  her  answer,  "Not  until  af- 
ter the  funeral.'^ 

The  seventh  assignment  of  error  is  to  permitting  the 
question  to  plaintiff,  concerning  the  time  from  the 
sending  of  the  telegram  to  the  burial,  "Now,  during  that 
time  was  your  father,  Jack  Van  Horn,  with  you?"  and 
the  next  t.o  the  answer,  "He  wasn't  there  during  the 
funeral." 

Assignments  of  error  8  and  8V1>  are  to  the  question, 
"You  had  no  relatives  there?"  and  the  answer,  "No,  sir." 

The  ninth  assignment  is  to  the  following  question: 
"I  will  withdraw  that  question,  and  ask  you  if,  on  ac- 
count of  the  absence  of  your  father,  you  suffered  any 
mental  affliction  or  suffering?"  and  assignment  9i/<2  is 
the  answer  to  the  same,  which  is  not  put  down  in  the 
transcript. 

Assignments  10  and  lO^^  are  to  the  question,  "I  will 
ask  you  if,  on  account  of  the  absence  of  your  father  from 
the  time  your  husband  was  killed  and  after  you  sent 
the  telegram,  and  up  to  the  time  he  was  buried,  up  to 
the  time  he  came  there,  and  on  account  of  that  absence, 
you  suffered  any  injury  to  your  feelings  and  mental  an- 
guish?" and  the  plaintiff's  answer,  "Yes,  sir." 

Assignments  19,  20,  and  21  are  as  follows: 

"(19)  In  sustaining  plaintiff's  objection  to  the  ques 
tion  propounded-  to  Shepherd,  the  operator,  ^Did  Mr. 
Northcutt  state  to  you  that  he  was  sending  the  message 
as  agent  for  plaintiff  in  this  case?' 
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"(20)  Separately  erred  in  sustaininj»:  plaintiflF's  ob- 
jection to  the  followin}^  questions  propounde<l  by  defend- 
ant t4>  Shepherd  :  (a )  'Did  any  one  give  you  any  notice 
of  any  kind  whatever  that  plaintiff  in  this  case  was  the 
real  sender  of  the  niessajre,  and  that  Mr.  Northcutt  was 
simply  sendinj^  it  as  an  agent?'  (b)  'State  whether  or 
not  you  had  any  information  that  plaintiff  in  this  case 
was  the  sender  of  the  message,  and  that  A.  D.  North- 
cutt was  acting  merely  as  an  agent."  (c)  'I  will  ask  you 
whether  or  not  you  knew  that  she  had  anything  to  do 
with  the  messiige,  or  was  in  any  way  connected  with  it.' 

"(21 )  The  court  errnl  in  its  oral  charge  as  follows: 
'So,  then,  gentlenn^n,  if  you  believe  from  the  evidenct^ 
that  Mr.  A.  I).  Xorthcutt  was  the  agent  of  plaintiff,  and 
that  <lefeiidant  was  negligent  in  and  about  its  delivery, 
and  that  on  account  of  that  negligence  plaintiff's  father 
was  pn»vented  from  coming  to  her  relief  and  adminis- 
tering to  her  consolation  and  comfort  during  her  grief, 
then,  gentlement,  it  will  be  your  duty  to  find  for  plain- 
tiff." 

Assignment  22  has  reference  to  the  following  refused 
charges  redj nested  by  defendant: 

(1  I  (leneral  affirmative  charge. 

(2  and  3)  Affirmative  charges  as  to  the  first  and  sei- 
ond  counts. 

(4)  "If  you  believe  the  evidence,  you  cannot  award 
any  damages  to  i)laintiff  by  reason  of  any  mental  pain 
and  anguish  that  plaintiff  may  have  suffered  by  reason 
of  the  absence  of  Jack  Van  Floru  l>efore  the  tinu*  of 
burial." 

(5)  "I  charge  you  that  there  is  no  evidence  in  this  case 
on  which  you  are  authorized  to  base  a  verdict  awarding 
danmges  for  mental  pain  and  anguish  or  injury  to  feel- 
ings." 

(f))  "1  charge  you  that  if  you  believe  the  evidence 
jjlaintiff  cannot  r(H*over  more  than  25  cents." 
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(8)  "1  ehai'ge  you  that  there  is  no  evideuce  in  this 
case  that  defendant  or  it«  agents  had  notice,  at  the  time 
the  message  sued  on  was  sent,  that  A.  D.  Northeutt  was 
acting  aK  agent  for  plaintiff." 

(9)  "I  charge  you  that,  unless  defendant  had  notice 
of  the  fact  that  A.  D.  Northcutt  was  sending  the  message 
in  (luestion  as  agent  of  plaintiff,  then  plaintiff  cannot 
recover  for  mental  distress  by  reason  of  the  absence  of 
Jack  Van  Horn  as  alleged." 

(9M>)  "I  charge  you  that,  unless  the  defendant  had 
notice  of  the  fact  that  A.  D.  Northcutt  was  sending  the 
message  in  (iue>tion  as  the  agent  of  plaintiff,  then  plain- 
tiff cannot  recover  for  damages  to  her  feelings  or  for 
mental  anguish  cause<l  by  reason  of  the  failure  to  de- 
liver the  message  with  reasonable  promptness." 

(10)  "  I  charge  you  that,  unless  the  defendant  had 
notice  of  the  fact  that  A.  I).  Northcutt  was  sending  the 
message  in  (iu(»stiou  as  the  ageut  of  the  plaintiff*,  thtMi 
plaintiff  cannot  recover  for  any  damage  to  her  feelings 
or  for  mental  anguish  caused  by  reason  of  the  failure  to 
deliver  said  message  with  reasonable  promptness,  ex- 
cept in  the  sjune  respect  in  which  the  said  A.  1).  North- 
cutt would  have  l)(*en  entitled  to  recover  such  damages, 
had  he  in  fact  been  the  principal." 

(11 )  "I  charge  you  that,  where  telegraph  companies 
have  no  notice  of  the  fact  that  a  persan  sending  a  mes- 
sage is  acting  as  the  agent  for  an  undisclosed  principal, 
such  undisdoseil  principal  has  no  right  to  claim  dam- 
ages for  breach  of  the  ccmtract  of  d<*livery  on  account  of 
mental  pain  and  anguish." 

(12)  "I  charge  you  that,  where  telegraph  companies 
have  no  notice  of  the  fact  that  a  person  sending  a  mes- 
sage is  acting  as  the  agent  of  an  undisclosed  principal, 
such  undisclosed  principal  has  no  right  to  claim  dam- 
ag(»K  for  a  breach   of  the  contract  of  delivery  on   the 
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ground  of  mental  pain  and  anguish,  unless  the  agent 
in  whose  name  the  contract  was  made  himself  could  have 
recovered  damages  for  mental  pain  and  anguish  in  the 
event  that  said  message  should  not  be  delivered  on  ac- 
count of  negligence  of  defendant." 

(17)  "I  charge  you  that,  while  an  undisclosed  princi- 
pal may  sue  upon  a  contract  made  by  its  agent  in  the 
latter's  name,  yet  the  principal  cannot  recover  any  dam- 
ages which  are  peculiar  to  the  principal  and  would  not 
ordinarily  flow  from  a  breach  of  the  contract,  if  entered 
into  by  the  agent  or  on  his  own  l)ehalf,  unless  the  par- 
ties sought  to  be  charged  with  the  breach  had  notice  that 
the  agent  in  fact  was  acting  as  the  agent  of  some  other 
person  than  himself." 

(25)  "I  charge  you  that  you  can  award  no  damages 
to  plaintiff  in  this  cause  on  account  of  the  alleged  fact 
that  she  was  deprived  of  the  comfort  and  consolation  of 
her  father's  presence,  unless  the  defendant's  agent,  at 
the  time  of  receiving  for  transmission  and  delivery  the 
message  sued  on,  had  notice  that  the  purpose,  or  one  of 
the  purposes,  for  which  the  message  was  sent,  was  to 
enable  plaintiff  in  this  case  to  have  the  comfort  and 
solace  of  her  father's  presence  under  the  circumstances 
averred  in  the  complaint." 

(26)  "I  charge  you  that  under  the  law  it  is  establish- 
ed in  this  state  that  defendant  telegraph  company  was 
charged  with  notice  of  the  fact,  if  it  were  a  fajct,  that 
the  sendee  of  the  message  and  the  person  mentioned 
therein  as  Jack  had  any  interest  in  knowing  of  the  fact 
that  Harris  Northcutt  had  died,  and  that  they  would 
suffer  mental  pain  and  anguish  if  they  were  not  apprised 
of  this  fact  in  time  to  attend  the  funeral ;  but  I  charge 
you  that  the  terms  of  the  message  sued  on,  of  themselves 
alone,  do  not  charge  defendant  with  notice  that  A.  D. 
Xortbciitt   was  acting  as  the  agent  of  plaintiff  in  send- 
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ing  said  message,  and  that  plaintiff  sought  by  the  send- 
ing thereof  to  have  the  comfort  and  solace  of  her  father's 
presence,  and  that  she  would  suffer  mental  pain  and 
anguish  at  not  having  said  comfort  and  solace  from  her 
said  father,  if  the  latter  were  prevented  from  coming  to 
her  by  the  nondelivery  or  delay  in  delivery  of  the  mes- 
sage in  question." 

(27)  "I  charge  you  that  the  law  does  not  authorize  a 
recovery  of  damages  by  any  person  who  may  experience 
mental  distress  by  reason  of  the  delay  in  the  delivery  of 
the  telegram.  Only  parties  to  the  contract  of  transmis- 
sion and  delivery  can  recover  such  damages,  and  where 
the  person  who  claims  to  be  a  principal  in  such  a  con- 
tract of  transmission  and  delivery  entered  into  with  a 
teleghaph  company  is  not  a  party  to  the  message,  nor 
mentioned  therein,  and  no  notice  of  the  fact  that  such 
person  is  in  fact  a  principal  is  acquired  by  the  tele- 
graph company,  then  the  telegraph  company  will  not  be 
liable  to  such  undisclosed  principal  for  mental  pain  and 
anguish  that  may  have  been  suffered  by  the  principal, 
and  not  to  be  foreseen  and  anticipated  from  the  terms 
of  the  message,  and  the  parties  connected  therewitJi 
as  known  to  defendant." 

(28)  "I  charge  you  that,  while  it  is  the  law  that  a  per- 
son who  sends  a  telegham  may  recover  damages  for  the 
loss  of  solace  and  comfort  by  reason  of  the  negligent 
failure  of  the  telegraph  company  to  deliver  a  message 
to  the  person  whose  solace  and  comfort  is  desired,  yet 
I  charge  you  that  damages  of  this  nature  cannot  be  re- 
covered, unless  the  terms  of  the  message  itself  are  sufll- 
cient  to  put  the  telegraph  company  upon  notice  that  such 
solace  and  comfort  is  expected  by  the  sender,  or  unless 
notice  of  that  fact  is  brought  home  to  the  telegraph  com- 
pany from  some  other  source  than  the  message  itself." 

(29)  *'I  charge  you  that  the  message  in  this  case  is  not 
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sufficient  jin  ite  teirms  to  charge  the  defendant  with 
notice  of  the  fact  that  the  comfort  and  solace  of  the 
sendee  was  expected  by  tlie  sender  or  by  plaintiff,  and 
unless  you  believe  that  notice  of  such  a  fact  was  brought 
home  to  defendant  in  some  other  way  at  the  time  said 
message  was  sent,  then  you  cannot  award  plaintiff  any 
damages  on  account  of  the  alleged  fact  that  she  was  de- 
prived of  the  solace  and  comfort  that  her  father  would 
have  rendered  her  had  he  been  present  before  the  funer- 
al." 

(30)  "I  charge  you  that  there  is  no  evidence  in  this 
case  that  Jack  Van  Horn  could  have  reached  Nauvoo 
by  passenger  train  before  the  funeral,  even  if  the  message 
had  been  delivered  to  him  the  instant  it  was  received  by 
the  agent  at  Nauvoo." 

(31)  "I  charge  you  that  at  the  time  the  message  in 
question  was  delivered  to  defendant's  agent  at  Nauvoo 
the  passenger  train  running  from  Dora  to  Jasper,  where 
connection  uiii^ht  have  been  made  ^vith  the  passenger 
train  from  Jajsper  to  Nauvoo,  had  already  passed  Dora 
on  its  way  to  Jasper,  and  that  the  defendant  is  in  no 
sense  liabh^  to  phiintiff,  or  to  any  other  person,  for  the 
failure  to  notify  Van  Iloni  in  time  for  him  to  catch 
that  thain." 

(32)  "I  charge  you  that,  if  the  telegram  in  question 
was?  delivered  to  Jack  Van  Horn  at  Dora,  Ala..,  before 
any  passenger  train  passed  that  place  from  the  time  the 
telegram  was  delivered  at  Nauvoo,  then  your  verdict 
must  be  for  the  defendant." 

(v)  "I  charge  you  that  it  is  possible  that  plaintiff  un- 
derstood that  A.  D.  Northcutt  was  acting  as  plaintiff's 
agent  when  ho  left  to  send  the  alleged  message;  but  the 
(*vi(lonce  must  go  further  before  you  can  find  for  the 
plaintiff,  and  establish  to  your  reasonable  satisfaction 
that  A.  D.  Northcutt  also  understood  and  agreed  so  to 
act." 
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(d)  "I  charge  you  that,  unless  you  are  able  to  distin- 
guish the  grief  of  plaintiflf  which  would  have  been  re- 
lieved by  the  presence  of  her  father  from  the  grief  she 
was  otherwise  suffering  by  reason  of  the  husband's  death, 
and  which  would  not  have  been  removed  or  lessened  by 
the  pre>ence  of  lior  father,  then  you  cannot  find  any 
damages  for  plaintiff  based  on  the  theory  of  mental  pain 
and  anguish." 

(e)  "I  charge  you  that  if  you  believe  the  evidence  in 
this  case  you  cannot  find  any  damages  for  plaintiff  for 
mental  suffering  caused  by  reason  of  the  absence  of  her 
father  from  Nauvoo,  except  during  the  period  begin- 
ning with  the  time  he  would  have  reached  Nauvoo,  had 
he  gone  by  way  of  Carbon  Hill  on  the  5  o'clock  train  on 
October  1st  and  driven  from  there  to  Nauvoo,  and  end- 
ing with  the  time  he  would  have  reached  Nauvoo,  had 
he  taken  the  morning  train  to  Carbon  Hill,  and  driven 
from  thence  to  Nauvoo  on  October  2d." 

(g)  "I  charge  you  that  there  is  no  evidence  in  this 
case  that  defendant,  or  its  agents,  in  the  line  and  scope 
of  their  duty,  left  the  alleged  message  in  question,  after 
its  transmission  to  Dora,  with  the  lady  who  is  said 
to  have  lived  near  Van  Horn." 
The  following  charges  were  given  for  the  plaintiff : 
(1 )  **T  charge  you  gentlemen,  that  if  plaintiff's  father 
was  prevented  from  going  to  the  relief  of  plaintiff  by  rea- 
son of  the  neglifirence  of  defendant,  the  fact  of  the  agency 
of  A.  D.  Northcutt  being  established  to  your  reasonable 
satisfacti(m  as  claimed,  she  would  be  entitled  to  recover 
for  the  anguish  she  may  have  suffered  on  account  of 
his  absence  up  to  the  time  he  could  have  gotten  to  her 
after  re(*eiving  her  message,  even  if  the  jury  should  be- 
lieve he  could  have  gotten  to  her  before  he  did  after  he 
received  her  message." 
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(2)  "The  court  charges  the  jury  that  if  they  believe, 
from  all  the  evidence,  that  Mra  Northcutt  instructed 
A.  D.  Northcutt  to  go  and  send  the  telegram  to  her  fath- 
er at  Dora,  and  A.  D.  Northcutt  did  send  the  tel^ram 
mentioned  in  the  complaint  to  her  father.  Jack  Van 
Horn,  this  would  make  A.  D.  Northcutt  the  agent  of 
plaintiff  in  sending  said  telegram." 

Campbell  &  Johnson,  for  appellant.  While  an  undis- 
closed principal  may  sue  for  the  breach  of  a  contract  to 
deliver  a  telegram,  the  overwhelming  weight  of  authori- 
ty is  to  the  effect  that  he  can  not  recover  damages  for 
mental  pain  and  anguish  sustained  by  him,  where  his 
connection  with  the  message  is  not  communicated  to  the 
telegraph  company. — Helms  v.  W.  U.  T.  Co.,  8  L.  R.  A. 
(N.  S.)  249  and  full  note;  Poteat  v.  W.  U.  T.  Co.,  74  S. 
C.  492,  55  S.  E.  113;  Vr.  U.  T.  Co.  v.  Kirkpatrick,  76 
Tex.  217,  18  A.  St.  Rp.  37, 12  S.  W.  70;  Square  v.  W.  IL 
T.  Co,  98  Mass.  237,  93  A.  Dec.  157 ;  W.  U.  T.  Co.  v.  Proc- 
tor, 6  Tex.  Civ.  App.  300,  25  S.  W.  813;  R.  R.  Co.  v. 
Seals,  41  S.  W.  841 ;  EUiott  v.Teleg.  Co.,  75  Tex.  16  Am. 
Rep.  872;  ^Y.  U.  T.  Co.  v.  Brown,  71  Tex.  722,  L.  R.  A. 
766;  S.  W.  Tel  etc.,  Co.  v.  Gotcher,  93  Tex.  114,  53  S. 
W.  686;  Davidson  v.  W.  U.  T.  Co.,  21  Ky.  L.  Rep.  1282, 
54  S.  W.  830;  Morrotc  v.  W.  U.  T.  Co.,  107  Ky.  517,  54 
S.  W.  853;  Rogers  v.  W.  U.  T.  Co.,  72  S.  C.  290,  51  S. 
E.  773;  Crawford  v.  W.  [/.  T.  Co.,  138  N.  C.  162,  50  S. 
E.  585;  W.  U.  T.  T.  Co.  v.  Kerr,  4  Tex.  Civ.  App.  280, 
23  S.  W.  264;  W.  U.  T.  Co.  v.  Proctor,  6  Tex.  Civ.  App. 
300,  25  g.  W.  813;  IF.  U.  T.  Co.  v.  Carter,  85  Tex.  580,  34 
Am.  St.  Rep.  826,  22  S.  W.  961;  W.  IJ.  T.  Co.  v.  Kirk- 
Patrick.  76  Tex.  217,  18  Am.  St.  Rep.  37,  17  S.  W.  70. 
The  measure  of  damages  for  breach  of  contract  to  de- 
liver a  telegram,  like  the  measure  of  damages  in  actions 
for  the  breach  of  any  contract,  is  snbjec*t  to  the  limita- 
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tions  laid  down  in  Badley  v.  Baxendale,  Only  such 
damages  are  recoverable  as,  at  the  time  of  entering  into 
the  contract,  would  have  reasonably  been  expected  by 
both  parties  to  result  from  a  possible  breach. — 
—Rogers  t\  W.  L.  T.  Co,,  72  S.  C.  290,  51  S.  E.  773;  IF. 
i\  T.  Co,  V.  Way,  83  Ala.  542,  4  South.  844;  Henderson 
V.  \\\  l\  T,  Co.,  89  Ala.  510,  7  South.  419;  U'.  ('.  2\ 
Co,  V.  Westmoreland,  44  South.  382.  Peculiar  circum- 
stances not  communicated  by  the  sender  and  not  ascer- 
tainable from  the  contents  of  the  telegram  can  not  be 
made  the  basis  for  a  recovery  of  damages  for  failure  to 
deliver  the  telegram.— IF.  U.  T,  Co.  v.  Way,  83  Ala.  542, 
4  South.  844.  It  is  a  general  principle  that,  while  an  un- 
.  disclosed  principal  may  sue  upon  a  contract  made  by 
his  agent,  the  action  will  be  subject  to  the  other  party's 
right  to  set  up  any  defense  he  might  have  used  against 
the  agent,  had  the  latter  been,  in  fact,  the  principal. — 
City  of  Htintsville  r.  Gas  Co.,  70  Ala.  191,  cited  by  Dow- 
dell,  J.,  in  Hanker  v.  W.  U.  T.  Co.,  137  Ala.  292;  jBer/*«- 
honse  v.  Abbott,  45  X.  J.  L.  531.  Where  the  contents  of 
a  message,  considered  with  reference  to  the  parties  nam- 
ed therein,  would  impute  notice  of  a  given  state  of  facts 
to  the  telegraph  company,  an  undisclosed  principal  can 
not  come  in  and  recover  damages  arising  out  of  a  differ- 
ent and  inconsistent  relationship  or  circumstance  not 
communicated  to  the  company. — W.  U.  T.  Co,  v.  Luck, 
41  S.  W.  469,  approved  in  IV-.  (/.  T,  Co.  r.  Ayres,  131 
Ala.  394.  Where  a  telegram  is  sent  requesting  the  sen- 
dee to  notify  a  third  person  of  a  death,  notice  is  not 
thereby  conveyed  to  the  telegraph  company  that  the  mes- 
sage is  sent  for  the  purpose  of  procuring  the  consolation 
of  the  sendee,  particularly  where  the  name  of  the  sendee 
does  not  suggest  any  relationship  to  the  sender,  and,  as 
a  matter  of  fact,  no  relationship  exists  between  sender 
and  sendee.— W.  V,  T,  Co.  v.  Lvrk.  41  8,  W.  469,  and 
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cases  cited,  (approved  in  W.  IJ,  7\  Co.  v.  AyerSy  131  Ala. 
394).  Mental  pain,  anxiety,  and  distress  are  not  ordi- 
narily in  the  contemplation  of  the  parties  to  a  contract 
as  a  natural  result  of  its  breach ;  nor,  where  a  telegram 
is  sent,  can  it  be  said  that  the  sender  would  reasonably 
be  expected  to  suffer  mental  anguish  caused  by  losing 
the  consolation  of  the  sendee,  when  the  message  failed 
to  request  the  latter's  presence  and  pertained,  on  its 
face,  to  a  different  matter. — W,  U,  T.  Co.  v.  Westniore- 
land,  44  South.  382;  Cases  cited  in  IV.  [J.  T.  Co.  v.  Ay- 
rrs,  131  Ala.  394;  \V.  T.  T.  Co.  v.  Broun,  2  L.  R.  A.  766, 
and  note.  When  supported  by  any  legal  evidence  it  is  a 
question  for  the  jury  whether  or  not  a  person  suffered 
mental  pain  and  anguish  or  other  damage,  and,  particu- 
larly, whether  or  not  such  damage  was  caused  by  the 
act  of  the  defendant.  It  is  error  (a)  to  allow  a  witness 
to  testify  what  was  the  proximate  cause  of  such  dam- 
ages, or  (b)  for  the  court  to  assume  the  existence  there- 
of, and  thus  invade  the  province  of  the  jury. — City  Nafl 
Hank  v.  Jeffries,  73  Ala.  183;  t^Icdge  r.  NVofY,  56  Ala. 
202;  W.  r.  T.  Co.  v.  MnriL  39  South.  121 ;  S.  *S.  *S'.  d  /. 
Co.  r.  Hniith.  40  So.  91  (charge  7).  "A  party  cannot 
discredit  the  testimony  of  his  own  witness,  or  show  the 
latter's  incompetency;  and  the  reason  of  this  is, — be- 
cause it  would  be  unfair  that  he  should  have  the  benefit 
of  the  testimony,  if  favorable,  and  reject  it  if  the  con- 
tv^rj.''— Winston  r.  Moselcy,  2  Stew.  127;  /?o.  Bell  Tel 
Co.  P.  Mayo.  33  South.  16,  134  Ala.  641 ;  Dundas  v.  Lan- 
sinfj.  75  Mich.  499,  13  Am.  Rep.  457,  5  L.  R.  A.  143 ;  Buh 
lard  V.  PearmlL  53  X.  Y.  230;  50  Cent.  Dig.  "Witnesses,'' 
Sec.  1094.  The  declaration  and  admissions  of  an  agent 
are  not  admissible  acrainst  the  principal  unless  they  come 
within  the  scope  of  his  authority,  and  are  so  proximate 
to  tlie  main  fact  in  point  of  time  as  to  be  regarded  as 
part  of  the  **res  irestne/'  serving  to  elucidate  or  explain 
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the  nature  and  character  of  the  transaction,  and  unless, 
further,  the  fact  of  such  agency  is  proven. — Turrell  v, 
Mwgwfi,  7  Minn.  372,  375;  Wigmore  on  evidence,  sees. 
8,  2134.  While,  in  an  action  for  the  failure  of  a  telegraph 
company  promptly  to  transmit  and  deliver  a  telegram, 
the  written  message  ultimately  received  by  the  sendee 
from  the  defendant  or  its  agents  is  admissible  to  prove 
the  time,  manner,  and  accuracy  of  defendant's  perform- 
ance of  the  contract,  such  message  is  not  admissible  as 
proof  of  the  execution  of  the  contract;  and  is  not  admis- 
sible for  any  purpose  until  the  execution  of  the  contract 
has  been  proven  as  alleged.  In  the  case  of  Colling  v.  W. 
U.  T.  Co,,  41  South.  160,  and  cases  cited,  the  contract  of 
transmission  was  admitted  and  the  delivery  to  the  sendee 
of  a  correi*t  message  by  admittiHl  agents  of  the  defendant 
was  proven.  Had  proof  of  either  fact  been  lacking  the 
message  receivcKi  bj^  the  sendee  in  the  Collin.s  cuxsc  would 
have  been  inadmissible. — Matteson  v.  Noyces,  25  TU.  491 ; 
W.  V.  T.  Co.  V,  Hopkins,  49  Ind.  223,  227;  Howley  v. 
Whipple,  48  N.  H.  487 ;  Williams  v,  BrickeU,  37  Miss 
682;  Smith  v.  Easton,  54  Md.  138,  145;  31  Minn.  481,  18 
N.  W.  291 ;  Western  Tmne  Co.  v.  Dirnght,  11  S.  D.  521, 
78  N.  W.  942.  The  averment  of  agency  is  material  and 
must  Im?  proven. — Heathcoat  v.  W.  l\  T.  Co.  (Mss.); 
W.  T.  V.  Co.  V.  Adams,  (Mss.)  ;  \V.  I  .  T.  Co.  r.  Hrarth- 
coat,  43  South.  117,  and  cases  cite<l;  W.  ('.  T.  Co.  r. 
Adair,  115  Ala.  441. 

G.  6.  Thenai'lt^  for  appellee.  In  tort  mental  suffer- 
ing can  be  recovered. — Krirhhainn's  (^a,sr,  133  Ala. 
536;  Hunker's  Case,  145  Ala.  424.  A  plaintiff  may  re- 
cover the  loss  sustained  where  the  message  is  in  cipher 
and  the  agent  knows  nothing  of  its  meaning,  so  it  is  not 
essential  that  the  message  should  disclose  on  its  fac(» 
that  a  failure  to  deliver  would  likelv  result  in  loss. — 
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Dauyhcrty'8  Case,  75  Ala.  168;  Way's  Case,  83  Ala.  542. 
The  relation  was  suflacient. — Croker's  Case,  135  Ala.  492. 
The  complaint  was  sufficient, — Whitson^s  Case,  145  Ala. 
426.  Although  no  substantial  damages  be  proved  dam- 
ages for  mental  suffering  may  be  recovered  on  all^ations 
and  proof  of  facts  entitled  plaintiff  to  recover  nominal 
damages  for  breach  of  contract. — Kennon's  Case,  92  Ala. 
40L>;  authorities  supra. 

SIMPSON,  J. — This  action  was  brought  by  the  ap- 
pellee for  damages  for  delay  in  delivering  a  telegram. 
The  action  is  on  the  contract,  and  alleges  that  plaintiff's 
husband  was  kille<l  accidently;  that  her  brother-in-law 
(Northcutt),  as  her  agent,  sent  from  Nauvoo,  Ala.,  to 
her  father  (Van  Horn)  at  Dora,  Ala.,  a  telegram  in  these 
words  :"IIarris  killed  in  mines.  Notify  Jack  at  once  at 
Empire.  [Signed]  A.  D.  Northcutt."  "Harris"  was 
plaintiff's  husband,  and  "Jack"  was  a  brother  of  his. 
There  is  some  conflict  in  the  evidence  as  to  the  agency 
of  Northcutt  in  sending  the  message;  but,  according  to 
the  plaintiff's  statement,  she  requested  him  to  send  the 
telegram  to  her  father,  and  added  the  request  to  notify 
his  brother. 

Plaintiff  claims  that,  by  reason  of  the  delay  in  the  de- 
livery, her  father  could  not  and  did  not  reach  Nauvoo 
until  after  her  husband  was  buried,  so  that  her  princi- 
pal claim  for  damages  is  for  mental  anguish  for  the  day 
during  which  the  arrangements  were  being  made  and 
the  funeral  was  conducted,  on  account  of  being  depriv- 
ed of  the  consolation  of  having  her  father  with  her. 
T'pon  the  general  subject  of  recovery  for  mental  anguish 
in  such  cases,  the  authorities  in  other  states  are  in  hope- 
less conflict ;  but  our  own  court  has  carefully  gone  into 
the  matter  and  has  arrived  at  certain  definite  conclu- 
sions which  it  may  be  well  to  state  in  the  outset,  for  it 
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is  not  deemed  wise,  at  this  day,  to  go  behind  our  deci- 
sions and  open  up  this  wide  field  of  controversy  fop  a 
new  alignment  of  principles. 

First.  An  undisclosed  principal  may  sue  on  a  contract 
made  by  an  agent— IF.  L\  Teh  Co,  v.  Millsap,  135  Ala. 
415, 33  South.  160,  and  cases  cited ;  Manker  v.  W.  U.  Tel 
Co.,  137  Ala.  292,  34  South.  839;  Western  U.  Tel  Co.  v. 
Manker,  145  Ala.  418,  41  South.  850. 

Second.  Where  there  is  a  right  of  recovery  of  any- 
thing else  on  the  contract,  a  recovery  may  be  had  in  ad- 
dition for  mental  anguish. — IV.  (7.  Tel.  Co.  v.  Krich- 
baum,  132  Ala.  535,  31  South.  607;  W.  U.  Tel.  Co.  v. 
Henderson,  89  Ala.  510,  518,  519,  7  South.  419,  19  Am. 
St.  Eep.  148. 

Third.  While  there  has  been  some  criticism  of  the 
rule  laid  down  in  the  leading  case  of  Hadley  v,  Baxcn- 
dale,  9  Exch.  241,  to  wit,  that  the  damages  for  the  breach 
of  a  contract  "should  be  such  as  may  fairly  and  reasona- 
bly be  considered  either  arising  naturally — i.  e.,  accord- 
ing to  the  usual  course  of  things — from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  the  parties,  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it,"  yet  that  criticism  was  only  verbal,  to  the 
extent  that  it  would  be  more  accurate  to  say  that  any 
special  facts  which  magnify  the  transaction  and  entitle 
the  party  to  special  damages  should  be  brought  within 
the  contemplation  of  the  parties. — Daughtcry  v.  Aw. 
Union  Tel  Co.,  75  Ala.  168,  176,  177,  51  Am.  Rep.  435. 
This  and  other  cases  adhere  to  the  rule  in  said  leading 
case,  but  hold  that,  by  reason  of  the  peculiar  nature  of 
the  telegraph  company  and  the  duties  it  undertakes  to 
the  public,  the  very  fact  of  a  communication  being  sent 
by  telegraph  gives  notice  that  expedition  is  the  main 
object  in  view;  so  that  it  is  not  necessary  to  bring  to  its 
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attention  the  circunistanees  which  call  for  sending  the 
message  without  delay,  or  even  to  couch  the  message  in 
language  which  may  be  understood. — W.  C,  Tel,  Co.  v. 
Wny,  83  Ala.  542,  557,  558,  4  South.  844. 

It  must  be  acknowlcMlged  that  this  element  of  damage 
is  very  vague  and  uncertain ;  that  it  is  very  difficult,  if 
not  impossible,  for  a  jury  to  ascertain  how  much  mental 
anguish  a  person  endures,  and  to  translate  it  into  dol- 
lars and  cents;  and  also  that,  if  this  principle  should  be 
applied  to  contracts  generally,  it  would  be  very  far-reach- 
ing, and  possibly  ruinous  to  many  commertrial  transiH*- 
tions.  Consequently  our  c<mrt  has  said  that  it  is  to  be 
allowed  only  in  case  of  messages  between  persons  oc- 
cupying close  degrec^s  of  relationship,  relating  to  excep- 
tional events  such  as  sickness  or  death,  and  that  "to  ex- 
tend as  a  natural  result  the  allowance  on  other  occa- 
sions ^would  ♦  ♦  ♦  tend  to  promote  and  encourage 
a  species  of  litigation  more  or  less  speculative  in  its  na- 
ture, and  unjust  and  oppressive  in  its  results.'  " — W,  l\ 
T(l  Vo,  r.  WvHtmoreJand,  151  Ala.  319,  44  South.  382, 
383;  H\  r.  Tel  Vo,  r.  Ayi^s,  131  Ala.  391,  394,  31  South. 
78,  90  Am.  St.  Kep.  92. 

It  is  contende<l  by  the  appellant  that,  according  to  the 
overwhelming  weight  of  authority,  no  recovery  can  be 
had  for  mental  suffering  where  the  connection  of  the 
plaintiff  with  the  m(*ssage  is  not  brought  home  to  the 
telegi'aph  company.  The  cases  refeiTed  to  in  appellant'^ 
brief  do  not  seem  to  rest  upon  any  peculiarity  in  regartl 
to  mental  suffering  as  an  element  of  damage,  but  rather 
upcm  (he  general  principle,  held  by  scmie  courts,  in  con- 
struing the  Ha(llri/'Ba.ren(IaJe  (V/,vr,  which  we  have  seen 
do(»s  not  obtain  in  this  state  in  cases  against  telegraph 
companies,  to  wit,  that  the  company  is  not  liable  unless 
informed  of  the  circumstances  which  would  cause  the 
loss   or   suffering.     Thus   the   i)rincii>al    (*ase  i*elied   on 


Digiti 


ized  by  Google 


is«-3  OF  ALABAMA.  66^ 

[Western  Uulun  Telegraph  Co.  v.  Northcutt.  1 

(Helms  r.  \V,  L.  TeL  Co.,  143  N.  C.  386,  55  S.  E.  831, 
8  L.  R.  A.  [N.  S.]  549,  118  Am.  St.  Rep.  811)  argues 
upon  the  general  principle,  while  the  ease  of  Primrose  r. 
W.  U.  Tel  Co,,  154  U.  S.  1,  14  Sup.  Ct.  1098,  38  L.  E<1. 
883,  involved  a  cipher  message  about  a  commercial  trans- 
action. The  case  of  \\\  C.  TeL  Co,  v.  Lvck,  91  Tex.  178, 
41  S.  W.  469,  66  Am.  St.  Rep.  869,  and  iiame  v.  Kirkput- 
rick,  76  Tex.  217,  13  S.  W.  70,  18  Am.  St.  Rep.  37,  and 
others  which  it  is  unnecessary  to  cite,  rest  upon  the  sam<^ 
general  principle. 

For  these  reasons  it  is  the  opinion  of  the  writer  that, 
without  overruling  or  modifying  our  previous  decisions, 
this  contention  cannot  be  sustained ;  but  the  majority  of 
the  court  (consisting  of  Tysox,  C.  J.,  and  Dowdrll, 
Denson,  and  Anderson,  JJ.)  hold  that,  the  plaintiff's 
relation  to  the  contract  not  having  been  disclosed  to  the 
telegi'aph  company,  and  it  not  appearing  in  the  telegram, 
she  is  not  entitled  to  recover  for  mental  pain  and  an- 
guish, and  in  support  of  that  proposition  they  cite  Helms 
i\  W,  r.  Tel  Co.,  143  N.  C.  386,  55  S.  E.  831,  8  L.  R.  A. 
(X.  S.)  249,  118  Am.  St.  Rep.  811,  and  note;  Proteet  r. 
W.  r.  TeL  Co.,  74  S.  T.  492,  55  S.  E.  113;  U'.  T.  TeL  Co. 
r.  KUkimtrick,  1{\  Tex.  217,  13  S.  W.  70,  18  Am.  Rep. 
37;  Squire  r,  W.  (  .  TeL  Co.,  98  Mass.  237,  93  Am.  Dei*. 
157;  ir.  r.  TeL  Co.  r.  Procter.  6  Tex.  (Mv.  App.  300,  25 
S.  W.  813;  Kiii/roail  Co.  v.  t^eaLn  (Tex.  Tiv.  App.)  41  S. 
W.  841 ;  TJIHott  i\  Telef/raph  Co,  75  Tex.  18, 12  S.  \V.  954, 
16  Am.  St.  Rei).  872;  \V.  (\  TeL  Co.  r.  Hrowu,  71  Tex. 
723, 10  S.  W.  323,  2  L.  R.  A.  766;  H,  W,  TeL  Co.  /•.  Gotch- 
fr,93  Tex.  114,  53  S.  W.  686;  DaHdson  r.  IF.  (\  TeL  Co., 
54  S.  W.  830,  21  Ky.  Law  Rep.  1292;  Morrow  r.  \\\  I  . 
TeL  Co,,  107  Ky.  517,  54  S.  W.  853;  Roffcrs  r.  W.  I  ,  TeL 
Co,,  72  S.  r.  290,  51  S.  E.  773;  CravfonJ  r.  11-.  ('.  TeL 
Co.,  138  N.  C.  162,  50  S.  E.  585;  IV.  ('.  Tel.  Co.  r,  Kerr, 
4  Tex.  (Mv.  App.  280,  23  S.  W.  264;  W.  C.  TeL  Co.  r. 
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Carter,  85  Tex.  580,  22  S.  W.  961,  34  Am.  St.  Rep.  826; 
W.  [/.  Tel.  Co.  V.  Weniski,  84  Ark.  457,  106  S.  W.  486. 

Mental  suflfering,  resulting  from  the  absence  of  some 
one  whose  presence  would  be  consoling  in  the  time  of 
grief,  is  recognized  as  a  proper  subject  of  damage. — 
JoneK  on  Telegi-aph  and  Telephone  ('ompanies,  §  543,  p. 
519.  P^rom  what  has  been  said,  it  results,  from  the 
opinion  of  the  majority  of  the  court,  that  the  averments 
of  the  complaint  in  regard  to  mental  suffering  should 
have  be(*n  stricken  on  motion,  and  that  the  charges  re- 
(juested  by  the  defendant  on  the  ground  of  mental  suffer- 
ing should  have  been  given. 

The  plaintiff,  when  on  the  stand  as  a  witness,  was 
asked  this  question,  to  wit,:.  "I  will  ask  you  if,  on  ac- 
count of  the  absence  of  your  father  from  the  time  your 
husband  was  killed,  and  after  you  sent  the  telegi*am, 
and  up  to  the  time  he  was  buried,  up  to  the  time  he  came 
there,  and  on  account  of  that  absence,  you  suffered  any 
injury  to  your  feelings  and  mental  anguish."  This  ques- 
tion was  objected  to,  and  the  answer  (which  was  "Yes") 
was  moved  to  bo  excluded,  and  the  motion  overruled. 
Tills  was  error.  In  an  attachment  cas(»,  u\  which  it  w^as 
sought  to  recover  for  wounded  feelings,  this  court  held 
that  it  was  improper  to  permit  the  plaintiff  to  testify 
that  he  was  "much  distressed,  and  harassed  in  body  and 
mind" — that  he  "was  almost  crazy."  The  court,  speak- 
ing through  Stone,  J.,  said:  "Such  te>timony  as  this 
can  be  legal,  only  on  the  theory  that  for  wrongs,  identical 
in  nature  and  degree,  the  man  of  delicate  organism  and 
acute  sensibilities  is  entitled  to  greatx^r  damages  than 
one  of  more  stoical  nature.  •  •  •  Rut  such  suffer- 
ing is  not  the  subject  of  direct  proof.  It  is  an  inference 
to  be  drawn  by  the  jury  from  the  manner  and  causeless- 
ness  of  the  wrong." — City  National  Bank  v.  Jeffries,  73 
Ala.  183,  192-193.    In  the  case  of  Roberts  v.  W.  V.  Tel. 
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Co,,  73  S.  ('.  520,  52  S.  E.  985,  there  was  no  objection 
to  the  testimony ;  but,  in  discussing  a  charge,  the  couri 
merely  remarks  that  *'the  plaintiff  ♦  ♦  ♦  may  t4»sti- 
fy  to  the  fact  that  he  suffered,  after  the  circumstances 
from  which  the  suffering  might  arise  have  been  brought 
out ;  but  he  cannot  testify  as  to  his  peculiar  apprehen- 
sions, fears,  and  conclusions,  because  these  might  lie 
due  to  individual  temperament." 

Another  reason  why  this  testimony  should  be  exchui- 
(h1  is  that  it  relates  to  her  mental  suffering  from  the  time 
her  husband  was  killed;  whereas,  if  the  defendant  was 
liable  at  all,  it  could  (mly  be  for  the  time  In^tween  the 
hour  when  the  father  coubl  have  gotten  there,  if  the  tel- 
egi'am  had  been  promptly  delivere<l,  and  the  time  when 
he  did  get  there. 

It  was  error  to  allow  the  plaintiff  to  ask  her  own 
witness—- Xorthcutt — if  he  was  not  very  much  distressed 
at  the  time  and  hardly  knew  what  he  was  doing.  The 
evident  purpose  of  this  was  to  discredit  plaintiflf's  own 
witness,  who  had  testified  in  certain  matters  differently 
ft*om  what  the  plaintiff  had  testified.  This  ccmld  not  be 
done,— Witt st(Hi  r,  Mosdry,  2  Stew.  137,  139;  No.  IMl 
Tel,  &  Tel,  Co.  n.  Mayo,  134  Ala.  641,  33  South.  1«; 
Dundas  r,  Liitmng.  75  Mich.  499,  42  N.  W.  1011,  5  L.  K. 
A.  143,  13  Am.  St.  Kep.  457;  Bullard  v,  PrnrmU,  5:^  \. 
Y.  230. 

The  obje(*tion  to  the  question  to  the  witness  Northcutr 
as  to  his  age  and  the  age  of  Jack  Northcutt  was  not  made 
until  after  it  was  answered,  and  the  objection  was  prop- 
erly overruled  for  this,  if  for  no  other  reason. 

The  court  erred  in  refiising  to  admit  the  delivery  sheet, 
after  proof  of  the  genuineness  of  the  signature.  If  there 
was  evidence  contradicting  the  genuineness  of  the  signa- 
ture, it  was  a  queston  for  the  jury  to  determine  w^heth(?r 
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the  telegram  was  received  at  the  time  therein  specified. 
—2  Wigmore  on  Ev.  jS  12()1 ;  3  Wigmore  on  Ev.  §  2134. 

There  was  no  error  in  admitting  the  telgram  received 
by  Van  Horn.  The  matter  of  the  letters  and  figures 
thereon  was  open  to  proof  as  to  their  meaning,  and  as 
to  when  and  by  whom  they  were  placed  on  it,  as  was  also 
the  matter  as  to  whether  the  person  who  delivered  it  was 
the  agent  of  the  defendant. — VoUins  v,  W,  U,  Tel,  Co.. 
145  Ala.  412,  41  South.  160. 

The  court  was  in  error,  after  this  paper  had  been  \v- 
troduceil,  in  remarking  to  counsel  for  defendant,  who 
denied  the  delivery  of  the  said  message,  "you  are  respon- 
sible for  it." 

The  court  emnl  in  refusing  to  give  charges  13,  15,  16, 
"o,"  and  '*!),''  recjuested  by  tlu»  defendant.  The  plaintiff 
could  recover  only  on  the  theory  that  Northcutt,  in  send- 
ing the  telegram,  s(»nt  it  as  her  agent.  In  order  to  con- 
stitute an  agency,  it  requires  the  concurrence  of  the 
minds  of  both  the  principal  and  the  agent. — W,  V.  Tel, 
Co.  V,  Adams,  154  Ala.  657,  47  South.  228;  Hcathroai  v. 
\V.  ir.  Tel,  Co.,  156  Ala.  339,47  South.  139;  W,  l\  Tel. 
Co.  r.  Heathvoat,  149  Ala.  623,  43  South.  117;  W.  r.  Tel. 
Co,  r.  Actair,  115  Ala.  441,  22  South.  73. 

(Mmrge  "c/-  reipu^sted  by  the  defendant,  was  an  argu- 
ment, and  was  properly  refus<Hl ;  and  (harge  **r'  was 
mishnuling  and  faulty,  for  referring  to  the  jury  to  deter- 
mine what  the  negligence  charged  in  the  complaint  was. 

Charges  30,  31,  "e,"  and  *'g"  invadtnl  the  ppovince 
of  the  jury  and  were  properly  refused. — So.  <\  d-  (\  Co. 
r.  Sinnney,  149  Ala.  40(;,  42  South.  808. 

Charge  32  was  properly  refu^^ed,  as  a  passenger  train 
might  have  passed  just  after  he  received  the  telegram, 
not  halving  sufficient  time  for  him  to  have  reached  the 
depot. 
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Cliarire  1,  jj:iv(»n  at  the  reciiiest  of  the  plaintiff,  should 
have  l)eeii  refustMl.  If  she  was  entitled  to  recover  for 
mental  auuuish  on  account  of  his  absence,  it  would  not 
he  'nip  to  the  tinu*  he  could  have  <»:otten  to  her  after  he 
receiv(Ml  tlie  !nessiiji:e/'  hut  from  the  time  he  could  and 
would  have  reaclj^^d,  up  to  the  time  he  actually  did  reach, 
her. 

<'liari::e  2,  giv(»n  at  the  request  of  the  plaintiff,  should 
have  been  refused.  Although  plaintiff  may  have  request 
eil  Xortlicutt  to  send  the  teleji^ram  to  her  father,  yet 
if,  as  a  matter  of  fact,  he  did  not  send  it  as  her  agent, 
but  on  Ills  own  account,  he  was  not  acting  as  her  agent. 

T\w  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Tyson,  (\  J.,  and  Dowdell^  Andkkson,  and  Ubnson, 
JJ.,  concur.     Simi*S()N.  J.,  dissents. 


Western  Union  Telegragh  Co. 
V.  McMorriSt 

Damages  for  Delay  in  Delivery  of  Telegram. 
(Decided  Dec.  17,  1908.    48  South.  349.) 

1.  Telegraphs  ami  Telephones;  Non  Delivery;  Mental  Anguish, — 
Mental  anguish,  although  unaccompanied  by  injury  to.  person  or 
estate,  occasioned  by  fhe  negligent  failure  of  the  telegraph  coini)any, 
furnish^  grounds  for  the  recovery  of  damages,  if  the  parties  are 
within  the  proper  degree  of  relationship. 

2.  Dawages;  Mvntal  Anguish;  Evidence. — Mental  anguish  is  not 
8U8cei)tible  of  direct  proof,  and  such  proof  is  not  as  a  rule  necessary; 
but  if  mental  anguish  forms  an  element  of  recoverable  damages  it 
maj'  be  Inferred  from  the  circumstances  attending  the  particular 
breach  of  duty  complained  of. 

3.  tiafne:  Breach  of  Contract. — Damages  for  a  breach  of  a  contract 
are  such  as  reasonably  arise  naturally  from  the  breach,  or  as  may 
reascmably  be  supposed  to  have  been  in  the  contemplation  of  the 
parties  at  the  making  of  the  contract  as  the  possible  result  of  such 
breach. 
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4.  Telegraph  and  Telephone;  Non  Delivery;  Damages;  Mental  An- 
guish; Relationship. — Mental  anguish  proximately  caused  bj'  the 
failure  to  deliver  message  or  which  may  be  said  to  arise  naturally 
and  proximately  froin  the  breach  of  the  contract  to  transmit  and 
deliver,  may  be  recovered  for,  if  the  sender  and  sendee  are  within 
certain  degrees  of  relationship,  among  which  that  of  brothers  fall. 

0.  Same;  Evidence. — Where  the  evidence  disclosed  that  the  oi>e- 
rator  knew  that  the  plaintiff,  the  sender,  and  the  deceased  were 
brothers,  and  the  message  recited,  "Caldwell  died  last  night  will  be 
down  with  the  remains  this  evening  open  grave  on  our  lot'*  which 
message  was  not  dellv€»red  and  as  a  consequence,  when  plaintiff 
reached  the  town  with  the  remains,  there  was  no  one  to  meet  him 
and  no  arrangements  had  been  made  for  the  funeral,  the  jury  could 
infer  that  the  plaintiff  had  suffered  mental  anguish,  though  there 
was  no  direct  proof  thereof,  since  the  message  suggested  that  the 
sendee  would  make  funeral  arrangements,  notify  relatives,  etc. 

7.  Saine. — Where  there  was  no  evidence  that  the  sendees  were  at 
home  or  at  their  place  of  business,  the  day  the  message  ought  to 
have  arrived,  or  that  if  they  had  rec^eived  the  mes.Kage  promptly  they 
would  have  made  arrangements  for  the  funeral,  and  have  notified 
friends  and  relatives  of  the  coming  of  the  remains,  there  could  be  no 
rwovery  for  mental  anguish. 

8.  Same. — ^The  fact  that  the  funeral  was  postjwmed  and  that  it 
rained  on  the  day  of  the  funeral  was  inadmissible. 

9.  Same;  Nominal  Damages. — One  sending  a  telegram  requesting 
the  sendee  to  make  arrangements  for  the  funeral  of  the  deceased 
brother  of  the  sender,  where  the  toll  is  paid,  is  entitled  to  nominal 
damags  at  least  for  the  failure  to  promptly  deliver  the  message. 

10.  Same;  Toll  Paid;  Action  For. — The  amount  paid  for  the  send- 
ing of  the  telegram  is  not  spe<Mal  damages  and  need  not  be  specially 
claimed  in  an  action  against  the  company  for  failure  to  deliver  a 
telegram;  but  where  it  is  averred  in  the  complaint  as  having  been 
paid,  the  proof  and  recovery  thereof  is  authorized  under  the  general 
sum  claime<l  as  damages. 

11.  Same:  DefrnHive:  Strike  of  EmpUrgeH. — Where  the  agent  ac- 
cepted the  toll  from  the  sender  and  informed  liim  that  he  had  gotten 
the  message  off,  without  mentioning  any  limitation  of  liability  of 
the  company,  the  fact  that  some  of  the  employes  of  the  company  were 
on  a  strike  was  not  available  as  a  defense  to  an  action  for  non-de- 
livery of  the  message. 

12.  Trial;  Instructions;  Absence  of  Evidence. — No  duty  is  on  the 
trial  court  to' give  charges  instructing  the  jury  that  there  is  nn 
evidence  of  a   particular  fact. 

Appeal  from  Gadsden  City  (>ourt. 

Heard  l)efore  Hon.  John  Disqite. 

Action  by  B.  Y.  McMorris  against  the  Western  Union 
Telegraph  Ck)mpany.  From  a  judgment  for  plaintiff,  de- 
fendant  appeals.    Reversed  and  reniand(Ml. 
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The  facts  are  Huliicieutly  stated  in  the  opinion  of  the 
eourt.  To  the  followin<»:  counts  demuirers  were  inter- 
posed and  overruled :  ( 4 )  "Plaintiff  claims  of  defendant 
corporation  the  sum  of  ^1^1,1)00  for  the  breach  of  the  fol- 
lowing agreement  made  by  plaintiff  with  defendant  on, 
to  wit,  the  7th  day  of  September,  1907,  by  the  terms  of 
which  tlie  defendant  undertook  to  transmit  and  deliver 
within  a  reasonable  time  a  message  in  words  and  figures 
substantially  as  follows:  [Here  follows  the  message  set 
out  in  the  opinion.]  That  defendant  was  engaged  in  the 
busine-s  of  transmitting  ami  delivering  telegraph  mes- 
sages for  lm*e  b(»tween  said  Hock  Springs  and  Clanton, 
which  hire  or  reward  was  paid  by  plaintiff  to  defendant. 
That  '(^aklwell/  mentioned  in  said  message,  was  plain- 
tiff's brother,  which  fact  was  known  to  defendant's  agent 
making  said  contract  at  Kock  Springs  for  and  on  behalf 
of  defendant.  That  if  defendant  had  carried  out  his  said 
agreement  the  plaintiff*  with  said  remains  would  have 
been  met  at  <  'lanton  on  their  arrival  by  friends  of  him- 
self and  said  brother.  That  the  grave  would  have  been 
cipened  and  the  arrangements  made  for  the  funeral.  That 
plaintiff,  relying  on  said  agreement,  started  with  said  re- 
mains from  Rock  Springs  and  arrival  at  Clanton  on  the 
night  of  September  7,  1907.  That  defendant  had  failed 
to  delivcHl  said  message^  within  a  reasonable  time,  and 
in  fact  it  was  not  delivered  until,  to  wit,  September  10, 
1907,  and  as  a  proximate  consequence  of  the  breach  of 
said  c(mtract  there  was  im  one  to  meet  him  and  his 
brother's  remains  at  Clanton,  the  grave  had  not  been 
opened,  nor  had  any  funeral  arrangements  been  made, 
thereby  delaying  said  funeral  and  causing  plaintiff  great 
mental  pain  and  anguish,  to  damages  as  aforesaid."  ( tJ ) 
^'Plaintiff'  claims  of  defendant  corporation  the  sum  of 
J|!l,950  damages,  for  that  on,  to  wit,  the  7th  day  of  Sep- 
tember, 1907,  plaintiff  delivered  at  Rock  Springs,  Ala., 
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to  defendant's  aj»eiit,  fnr  transmission  from  Rock 
Sprin<j;:s,  Ala.,  to  A.  Kauter  or  P.  C.  Dennis,  at  (Tlanton, 
Ala.,  a  message  in  words  and  figures  substantially  as 
follows:  [Here  follows  telegram  set  out  in  opinion.] 
And  defendant  contracted  and  undertook  for  a  certain 
sum  of  money,  which  plaintiff  paid  to  defendant,  to  de- 
liver sai<l  message  within  a  reasonable  time  to  said  A. 
Kanter  or  P.  (I  Dennis  at  Clanton.  Plaintiff  avers  that 
defendant  was  engaged  in  the  business  of  transmitting 
tele<iraphic  messages  for  hire  between  said  two  places. 
Plaintiff  further  avers  that  defendant  broke  said  con- 
tract in  this:  That  it  failed  to  delived  said  message 
within  a  reasonable  time,  and  on  plaintiff  arriving  at 
Clanton  with  said  remains  there  was  no  one  there  to 
meet  him,  the  grave  had  not  been  opened,  and  the  funer- 
al was  delayed,  causing  plaintiff  to  suffer  great  mental 
pain  and  anguish  as  the  proximate  consequence  of  the 
breach  of  said  agreement.  That  "Caldwell"  mentioned 
in  said  message  was  plaintiff's  brother,  which  fact  was 
known  to  said  defendant."  Count  7  is  substantially  the 
same  as  count  4. 

There  was  a  general  demurrer  to  the  whole  complaint 
on  account  of  misjoinder,  and  the  following  grounds  of 
demurrer  were  assigned  to  counts  4,  6,  and  7:  "(1) 
Said  counts  claim  <lamages  for  the  breach  of  what  the 
pleader  designates  as  the  following  agreement  ina<le 
by  plaintiff  with  the  defendant,  and  fails  to  set  out  any 
contract  or  agreement  with  any  such  certainty  that  an 
action  (*an  be  maintained  thereon.  (2)  Said  count  fails 
to  show  any  pecuniary  damages  or  loss  to  which  the 
mental  pain  and  anguish  alleged  to  have  been  suffered 
can  be  superaddeil.  (3)  Said  count  fails  to  show  any 
damages  from  the  breach  of  contract  which  were  within 
the  contemplation  of  the  parties.  (4)  Said  count  fails 
to  show  any  foundation  for  a  recovery  for  mental  pain 
and  anguish." 
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.  The  following  rliarjjes  were  refused  to  defendant: 
"(8)  The  court  charges  the  jury  that  they  cannot  assess 
damages  in  favor  of  plaintiff  for  any  mental  distress 
occasioned  by  any  delay  or  postponement  of  the  funeral. 
(9)  The  court  charges  the  jury  that  plaintiff  in  this  case 
is  not  entitled  to  recover  damages  for  mental  pain  or 
anguish.  (10)  The  court  charges  the  jury  that  there  is 
no  evidence  that  any  failure  to  make  arrangements  for 
the  funeral  proximately  resulted  from  the  failure  to  de- 
liver the  telegram/'  (11)  Affirmative  charge  to  find  for 
defendant.  *'(12)  The  court  charges  the  jury  that  there 
is  no  evidence  that  the  plaintifip  suffered  any  mental 
distress  which  is  the  proximate  result  of  the  failure  to 
deliver  the  telegram,  growing  out  of  the  fact,  ii  it  be  a 
fact,  that  none  of  the  friends  of  deceased  met  the  body 
at  the  depot  upon  the  arrival  of  the  train.  (13)  The 
court  charges  the  jury  that  there  is  no  evidence  tending 
to  show  that  the  addressees,  or  either  of  them,  wcmld 
have  made  any  arrangements  for  the  funeral,  other  than 
opening  the  grave,  prior  to  the  arrival  of  the  train  on 
which  plaintiff  traveled;  and  the  question  as  to  whether 
Hiey  would  have  opened  the  gi'ave  or  not  is  a  question 
to  be  determined  by  the  jury  from  all  the  facts  and  cir- 
cumstances in  the  ca^e.  (14)  The  court  charges  the 
jury  that  the  only  mental  pain  or  anguish  for  which 
plaintiff  is  entitled  to  recover  in  this  case,  in  any  event, 
would  be  such  mental  pain  and  anguish  as  he  may  have 
suffered  by  reason  of  the  fact  that  the  grave  was  not 
opened  as  requested  in  the  telegram.  (15)  The  court 
charges  the  jury  that  there  is  no  evidence  tending  to 
show  that  plaintiff  suffered  any  mental  pain  or  anguish 
growing  out  of  placing  the  body  in  the  hands  of  stran- 
gers. (16)  The  court  charges  the  jury  that  they  can- 
not assess  in  favor  of  plaintiff  any  damages  for  mental 
pain  or  anguish  suffered  by  plaintiff  for  and  on  account 
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of  the  failure  of  t\w  sendee  to  meet  plaintiff  at  the  depot 
upon  the  arrival  of  the  train  upon  which  he  was  travel- 
ini?  with  the  corjise.  ( 17 )  The  court  charges  the  jury 
that  they  cannot  assess  damages  in  favor  of  plaintiff 
for  any  failure  to  have  fuiH^ral  arrangements  made  at  or 
prior  to  the  arrival  of  train  at  Clanton  on  which  plain- 
tiff traveled."  (19  |  Affirmative  charge  as  to  the  fifth 
count. 

The  following  portions  of  tlie  oral  charge  were  except- 
ed to :  (1 )  "Now,  you  examine  the  evidence  in  this*  case, 
gentlemen  of  the  jury,  and  determine  frcmi  this  evidence 
reasonably  whether  upon  the  receipt  of  this  telegram 
the  people  to  whom  it  was  addressed  would  have  met 
that  train,  would  have  prepared  or  made  the  funeral 
arrangements,  would  hav(*  dug  the  grave — in  other 
words,  would  have  made  all  the  funeral  arrangementii) 
nec(^sary  for  the  purpose  of  burying  this  corpse.  And 
you  will  determine  this  proposition,  gentlemen,  from  all 
the  facts  and  attending  circumstances  in  evidence  before 
you,  the  relationship  existing  l)et\veen  the  parties,  their 
intinmcy,  and  all  these  matters  are  directed  to  you  in 
determining  the  proposition  as  to  whether  or  not  they 
would  have  don(»  these  things  in  the  event  they  had  re- 
ceived this  telegi'am."  (2 1  **If  it  does  and  it  was,  and 
their  not  being  there  was  tlie  proximate  result  of  the 
telegram  not  having  been  delivere<l,  then  this  f)laintiff 
would  be  entitled  to  recover  for  mental  anguish."  (3) 
**lf  you  become  reasonably  satisfied  frcmi  the  evidence*  in 
this  cas(*  that  from  the  language*  of  this  telegram,  the 
natun*  and  character  of  it  in  anmmncnug  the  death  of 
this  man  Caldwell,  that  his  friends  would  have  been 
there  to  have  met  that  train,  and  that  funeral  arrange- 
ments \v(mld  hav(*  be<*n  made,  and  the  grave*  <Iug,  then  I 
say,  gentlemen  of  the  jury,  if  yon  come  to  that  con- 
clusion from  the  evidence  in  the  cas(%  yon  have  a  right 
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to  consider  what  the  plaintiff  had  to  do  after  he  got  there 
in  order  to  make  these  preparations,  in  determining,  not 
a  matter  of  compensation  for  what  he  did,  but  for  the 
purpose  of  determining  the  mental  anguish,  if  any,  that 
he  suffered  in  consequence  of  that  particular  thing; 
that  is,  in  consuquence  of  having  to  do  these  particular 
things  because  his  friendss  were  not  there,  and  because 
his  friends  did  not  do  these  things,  provided,  gentlemen 
of  the  jury,  as  I  remarked  a  moment  ago,  you  are  satis- 
fied from  the  evidence  in  this  case  liis  friends  would  have 
done  these  things." 

There  was  judgment  for  plaintiff  in  the  sum  of  J300. 

Goodhue  &  Blackwood^  for  appellant.  Counsel  dis- 
cuss assignments  of  error  and  insist  that  the  facts  in 
this  case  differentiate  it  from  the  case  of  W,  l'.  Tel,  Co. 
V.  Lonfj^  41  South.  965, 

CiiLLi  &  Martin,  for  appellee.  Damages  for  mental 
suffering  were  recoverable  under  the  facts  in  this  case. — 
^V.  l\  Tel  Co,  V,  Lomj.  41  South.  967;  W,  I  .  Tel,  Co,  v, 
Hemlei^son,  89  Ala.  510;  IF.  V.  Tel,  Co.  v,  Ayres,  131 
Ala.  391;  W.  l\  Tel  Co,  r.  Hnley,  143  Ala.  586.  On 
these  authorities  the  cause  should  be  aflfirmcHl.  On  the 
question  of  the  defend*  of  the  strike  and  other  matters 
offered  along  that  line,  counsel  cite. — 27  A.  &  E.  Ency 
of  Law,  pj).  1025,  1026,  and  1050,  and  authorities  there 
cited. 

DENSON,  J.— The  appellee,  as  plaintiff  in  the  court 
below,  recovered  of  the  appellant.  Western  rniou  Tele- 
graph Company,  a  judgment  in  the  sum  of  ^300  for  men- 
tal anguish  alleged  to  have  been  suffered  on  a(*count  of 
breach  of  contract  to  promptly  transmit  and  deliver  a 
telegraphic  messag(»  in  the  following  words  and  figures: 
"Rock  Springs,  Ala.  9/7/1907.  Mr.  A.  Kanter  and  P. 
C,  Dennis,  (lanton,  Ala.    Caldwell  died  last  night.    Will 
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be  down  with  remains  this  evening.  Open  grave  on  our 
lot.  [Signed]  B.  Y.  McMorris."  The  principal  facts 
of  tlie  case  may  l>e  summarized  as  follows : 

Plaintiflf  boarded  a  Louisville  &  Nashville  Railroad 
train  at  11:47  a.  m.  Saturday,  September  7,  1907,  at 
Rock  Sprinfrs,  in  Etowah  county,  Ala.,  with  his  deceased 
brother's  remains,  carrying  them  to  Clanton,  in  Chilton 
county,  Ala.,  for  interment  in  the  family  burial  ground ; 
the  brother  having  died  Friday  night.  Plaintiff  and  his 
brother  had  formerly  lived  at  Clanton  and  were  well 
known  there,  and  at  this  time  a  sister  of  theirs  and  their 
stepmother  were  residing  at  that  place;  the  sister  being 
the  wife  of  a  son  of  P.  C.  Dennis.  Kanter  had  been  a 
friend  of  the  McMorris  family  for  a  long  time,  and  he 
and  the  deceased  had  been  roommates  for  a  year  or  two. 
When  plaintiff  arrived  at  Clanton  with  the  remains  of 
his  brother,  at  6 :00  p.  m.,  Saturday,  he  found  no  one  at 
the  station  to  meet  him,  and  that  no  one  knew  of  his 
coming  or  was  expecting  him.  The  grave  had  not  been 
opened,  nor  had  the  funeral  arrangements  been  made. 
The  funeral  and  interment  did  not  occur  until  about 
4  o'clock  Sunday  afternoon.  After  plaintiff  got  off  the 
train  at  Clanton,  ^fr.  Curry  approached  plaintiff'  and 
was  informed  by  him  that  his  brother's  remains  were  on 
the  train.  Then  plaintiff,  with  Curry,  Van  Derveer, 
and  "one  or  two  others,''  took  the  remains  out  of  the 
express  car,  placed  them  on  the  express  truck,  and  car- 
ried them  up  in  front  of  the  depot,  where  plaintiff  stood 
by  the  remains  20  or  30  minutes,  until  P.  (I  Dennis  got 
to  the  depot.  Dennis  and  plaintiff  then  went  to  a  livery 
stable  and  procured  a  wagon,  and  carried  the  remains  to 
a  hotel,  where  plaintiff's  stepmother  was  boarding,  about 
100  yards  from  the  depot.  Forty-five  minutes  elapsed 
from  the  time  the  remains  arrived  at  the  depot  before 
they  were  deposited  at  the  hotel.     On  Sunday  morning 
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41  bout  9  oVloik  tlu'  fuueral  aiTaii<::eiiients  w(t<^  made, 
and  at  11  o'clock  they  were  announced  at  church  servi- 
ces in  Clanton.  On  the  same  morniu*^  plaintiff  and  P. 
i\  Dennis  oljtained  th(»  necessary  material  and  had  it 
rarriiNl  to  (lie  c(Mi.etery,  and  employed  a  nej^ro  man 
to  open  the  *»;rave  and  line  it  with  brick,  as  desired  by 
plaintiff.  The  remains  of  the  deceaed  brother  were  car- 
ried to  the  iH'ave,  where  funeral  services  were  ludil,  an<l 
the  interment  took  place  at  4  o'clock  in  the  afternoon; 
a  minister  of  the  j^^ospei  otticiating. 

The  plaintiff  testified:  "A  good  many  people  were 
at  the  funeral.  We  had  such  carriages  and  such  open 
vehicles  as  could  be  obtained  on  Sunday  moinin^  in  the 
town  of  (ianton."  It  was  raining  when  the  l)urial  took 
place,  but  no  rain  ha<l  fallen  in  the  morning.  The  body 
was  in  a  good  stat(»  of  pres(4*vati(m  at  the  time  of  the 
burial.  Deceased  had  died  of  inflammatory  rheumatism, 
and  decomposition  did  not  set  in  quickly.  The  plaintilt' 
is  a  man,  being  at  the  time  of  the  death  of  his  brother 
29  years  of  age,  and  the  deceases!  was  a  man  34  years  of 
age.  Neither  Kanter  nor  Dennis  w(Te  related  to  plain- 
tift*  or  deceased,  but  had  been  acquainted  with  them  for 
10  years.  The  message  was  not  delivered  until  Monday, 
the  day  subsequent  to  that  on  which  the  burial  took 
place;  nor  had  the  sendees  any  notice  of  the  death  of  the 
deceased  until  after  the  plaintiff,  accompanying  the  re- 
mains, reached  Clanton  Saturday  afternoon.  At  the 
time  the  defendant  company's  agent  received  the  tele- 
gram for  transmission  (9:10  a.  m.,  Saturday}  he  knew 
that  ^*Caldwell,"  referred  to  in  the  message,  was  the 
brother  of  plaintiff,  the  sender  of  the  messag(\  Plain- 
tiff paid  defendant's  operator  at  Rock  Springs  about  40 
cents  toll  for  the  transmission  of  the  message.  The  mes- 
sage was  delivered  to  the  Rock  Springs  operator,  for  the 
plaintiff,  by  a  Mr.  Howard,  at  said  hour  and  date,  and 
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within  20  minutes  it  was  transmitted  to  Anniston ;  the 
usual  route  of  messages  to  (Manton  being  via  Anniston 
and  Birniiugham,  Ala. — that  is  to  say,  from  Anniston 
the  messages  were  r(*peated  to  Birmingham,  and  from  the 
hitter  point  to  (Manton — an<l  the  time  usually  necessary 
for  the  transmission  of  a  message  over  j?aid  route  bein^ 
20  minutes. 

Phillips,  tlie  o])erator  at  Koek  Springs,  testifiiHl : 
**\Vhile  tlie  gentleman  who  delivered  the  message  for 
transmissicm  was  in  the  office,  I  said:  'You  tell  Mr.  Mc- 
Morris  I  got  the  message  off;  but  it  is  going  to  he  sub- 
ject to  delay,  I  think,  on  account  of  the  strike."  "  How- 
ard testified  that,  when  he  delivered  the  message  to 
Phillips,  he  told  him  that  McMorris  said  to  get  it  oflF  as 
quickly  as  he  could,  and  that  Phillips  replied,  "Cei-tain 
ly."  The  plaintiff  testified  that  when  he  went  to  th(^  sta 
tion  at  Hock  Springs  to  take  the  train,  about  11  o'<-luck 
Saturday  moiniug,  \w  asked  IMiillips  if  he  got  the  mes- 
sage otf,  and  the  he  rei>lied:  **Yes,  I  tried  to  get  it  off 
as  soon  as  Howard  delivered  it  to  me:  but  the  wires  were 
busy,  and  T  did  not  get  it  off  right  then,  but  did  get  it 
off  a  few  minutes  later." 

While  it  is  ])robably  in  accordance  with  the  decisions 
of  a  majority  of  the  state  cimrts  that  mental  an<»iiish 
and  w<mnded  feelings,  alone  and  unaccompanied  by  per- 
sonal injury,  do  not  furnish  gi'ound  for  recovery  of  dam- 
ages, yet  in  this  jurisdictiim  the  contrary  view  prevails, 
as  it  does  in  a  number  of  other  states. — Wesff^m,  etc.,  Co. 
r.  HniderHOti.  89  Ala.  510,  7  South.  419,  18  Am.  St.  Rep. 
148;  WesU^n,  etc.  Vo.  v.  Hairy,  143  Ala.  586,  39  South. 
386;  \Vrst(T)K  etc.  To.  r.  Whitmii,  145  Ala.  426,  41 
South.  405;  TVV.v^'/•/^  rtc^  Co.  r.  Merrill,  144  Ala.  618, 
39  South.  121;  Western,  ete.,  Co.  r.  Ijonff,  148  Ala.  202, 
41  South.  9r>5.  Perhaps  the  strongest  and  most  j?atis- 
factory  reasoning  in  support  of  the  doctrine  that  men- 
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tal  anguish  without  accouipying  personal  injury  affords 
ground  for  re<'overaWe  damages  is  to  be  found  in  the  case 
of  Mentzer  r.  Western  Upion  TcL  (Uk,  93  Iowa,  752,  62 
N.  W.  1,  28  L.  R.  A.  72,  57  Am.  St.  Rep.  294.  The  appel- 
lant, conceding  that  the  law  in  this  state  is  settled  as 
above  stated,  yet  contends  that  the  undisputed  testimony 
in  the  present  case  does  not  afford  basis  for  a  reasonable 
infer(»nce  that  the  plaintiff  suffered  mental  anguish.  It 
is  true  no  witness — not  even  plaintiff*  himself-r-testilied 
directly  that  plaintiff*  suffered  mental  pain  or  anguish. 
So  we  have  for  determination  the  question :  Was  that 
an  indispenj^able  prerequisite  to  the  right  of  the  plaintiff' 
to  have  the  jury  consider  mental  suffering  as  an  element 
of  recoverable  damages? 

In  cases  of  physical  injury  it  has  been  held  that  men- 
tal suffering  cannot  be  dissociated  from  physical  pain, 
and  where  the  latter  is  found  the  former  is  implied. — 
Montgomery,  etc,  Vo.  v.  Mallette,  92  Ala.  2(19,  217,  9 
South.  363.  Therefore  in  that  class  of  cases  direct  proof 
of  mental  suffering  is  not  required,  to  entitle  a  plaintiff 
to  recover  for  such. — Intcrnatiwial,  etc.^  Co.  r.  Mitchell 
(Tex.  (Hv.  App.)  60  8.  W.  996.  And  it  may  be  stated  to 
be  the  rule  generally,  in  Alabanm,  that,  in  cases  where 
wounded  feelings  or  mental  pain  form  an  element  of  re- 
coverable damages,  direct  proof  of  such  suffering  is  not 
necessary,  but  it  may  be  inferred  by  the  jury  from  cir- 
cumstances attending  the  particular  breach  of  duty  or 
contract  {City  Nat.  Bank  v.  Jeffries,  73  Ala.  183,  193; 
see,  also.  Trinity,  etc.,  R,  Co.  i\  O'Brien^  18  Tex.  Oiv. 
App.  690,  46  S.  W.  389;  13  Cyc.  205);  although  in  a 
telegraph  case  it  has  been  held  that  the  natural  utter- 
ances and  expressions  indicative  of  pleasure,  displeasure, 
pain,,  or  suffering  are  competent  original  evidence  that 
may  be  received  in  proof  of  the  physical  or  mental  state 
they  signify,  whenever  that  state  is  a  pertinent  inquiry. 
Western,  etc.,  Co.  v.  Henderson,  supra. 
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In  recognition  of  the  well-established  rule  that  *Svhen 
two  parties  have  made  a  contract,  which  one  of  them  has 
broken,  the  damages  which  the  other  ought  to  have  for 
such  breach  should  be  such  as  may  fairly  and  reasonably 
be  considered  as  arising  naturally  from  such  lireach,  or 
as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  parties  at  the  inception  of  the  <!ontract 
as  the  possible  result  of  a  breach  of  it,"  this  court  said : 
"When  the  sender  of  a  message  has  the  right  to  sue  a 
telegi'aph  company  for  breach  of  contract  in  failing  to 
deliver  the  message,  he  can  also  recover  damages  f(^r 
mental  anguish  of  which  said  failure  was  the  proximate 
consequence." — Western,  etc,  (-o,  v,  Henderson^  supra. 
Under  this  rule  the  mental  anguish  which  may  be  said 
to  arise  naturally  and  proximately  from  the  breach  of 
contracts  to  transmit  telegraphic  messages  is  limited  to 
certain  degrees  of  relationship;  and,  without  here  stop- 
ping to  define  the  extent  of  the  limitation,  it  suffice-?  to 
say  that  that  of  brothers  falls  within  the  degree  recog- 
nize<l  by  the  rule. —  Western,  etc,  Co.  r.  Haley ,  143  Ala. 
586,  39  South.  386. 

Hen*,  when  the  message  was  received  for  transmis- 
sion, the  defendant' s  operator  knew  the  relationship 
existing  between  the  sender  (plaintiff)  and  the  deceased 
person  rc^ferred  to  in  the  message  was  that  of  brother- 
hood; and  we  cannot  doubt  that  the  perusal  of  the  mes- 
sage naturally  suggested  that  the  purpose  was,  not  only 
that  a  grave  might  be  opem^l  and  adequate  preparations 
for  the  funeral  nmde,  but  that  the  friends  and  relatives 
of  the  send(*r  might  be  notificHl  to  meet  him  at  the  train ; 
and  it  is  likewise  not  to  be  (|uestioned  that  it  was  a  natur- 
al presumi)tion  therefrom  that  plaintiff  would  suffer 
mental  pain  should  he  find,  on  his  arrival  at  Clanton, 
that  by  reason  of  failure  to  deliver  the  message  all  these 
objects-  had  miscarried. — Western,  ete.,  Co,  r.  Long  148 
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Ala.  202,  41  Bouth.  965;  W'nfttm,  etc.,  Co.  i\  Coffin, 
88  Tex.  94,  30  S.  W.  896;  Western,  etc.,  Co.  v.  Broesche, 
72  Tex.  (554,  10  S.  W.  734, 13  Am.  St.  Rep.  843;  Western, 
etc.,  Co.  V.  Carter,  85  Tex.  580,  22  S.  W.  961,  34  Am.  St. 
Rep.  826;  Cashion  t>.  Western,  etc.,  Co.,  123  N.  (\  267,  31 
S.  E.  493.  The  injury  in  such  a  case  may  be  said  to  be 
the  natural  result  of  a  failure  to  deliver  the  message,  and 
must  have  been  in  the  contemplation  of  the  parties  when 
the  contract  for  the  transmission  of  the  message  was 
made.  Then,  if  the  facts  showing  liability  are  proved, 
we  believe  it  is  the  settled  law  that  the  jury  may  infer 
the  fact  of  mental  suffering,  because  it  is  recognized  as 
a  common  result  under  such  circumstances,  and  tlie  di- 
rect proof  is  not  indispen?ible  to  show  that  mental  suf- 
fering did  ensue. — Western^  etc.,  Co.  v.  Crocker,  135  x\la. 
492,  33  South.  45,  59  L.  R.  A.  398;  Western,  etc.,  Co.  c. 
Memll,  144  Ala.  618,  39  South.  121,  113  Am.  St.  Rep. 
m\  Will  is  V.  Western,  etc.,  Co.  69  S.  C.  531,  48  S.  E.  538, 
104  Am.  St.  Rep.  828,  2  Am.  &  Eng.  Ann.  Cas.  52,  and 
notes  and  cases  cited  therein. 

But  we  notice,  in  this  evidence,  the  lack  of  a  link  which 
we  deem  indispensible  to  a  case  of  liability  against  the 
defendant  for  damages  for  mental  suffering.  While  the 
testimony  shows  that  Kanter  and  P.  C.  Dennis,  the  sen- 
dees of  the  message,  resided  within  a  fourth  of  a  mile  of 
defendant's  office  in  Clanton,  and  that  their  places  of 
business  were  probably  within  150  yards  of  defendant's 
office,  there  seen?s  to  have  been  no  effort  to  prove  that 
they  were  at  home  or  at  their  places  of  business  during 
Saturday,  except  that  it  is  shown  that  plaintiff,  after 
the  train  arrived,  found  Dennis  at  his  place  of  business; 
nor  is  there  any  evidence  to  show  that  the  sendees,  if 
they  had  rcH'pived  the  telegram  promptly  Saturday, 
would  hav(»  inad(*  arrangements  for  the  funeral,  and 
have  had  the  grave  prepared,  any  earlier.     These  were 
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facts  involved  in  the  issues,  provable  by  the  sendees,  and 
we  know  of  no  rule  of  evidence  which  authorizes  the  pre- 
sumption that  the  sendees  were  at  home  or  at  their  places 
of  business,  or  that  they  could  or  would  have  notified  the 
relatives  and  friends  of  the  plaintiflF  and  of  deceased  of 
plaintiff's  expected  arrival  on  the  train,  or  that  they 
could  or  would  have  made  arrangements  for  the  funeral 
and  a  jfi*ave,  at  an  earlier  hour. — Bright  /*.  WcHtern^  etc., 
Co.,  132  N.  (\  32(>,  43  S.  E.  841  ;  Hancock  v.  Westnn,  etc., 
Co,,  137  N.  C.  497,  49  S.  E.  952,  69  L.  R.  A.  403. 

On  these  considerations,  charires  8,  9,  IG,  17,  and  18, 
assert  correct  principles  and  should  have  been  given; 
while  (!harge  14  is  subjtH't  to  criticism  if  at  all,  merely 
for  being  more  favorable  to  plaintiff  than  warranted 
under  the  facts. 

For  the  same  reasons,  (»vi<lence  that  rain  fell  Stinday 
afternoon  wa*s  improperly  admitte<l. 

Some  poi-tions  of  the  oral  charge  of  the  court  except- 
hI  to  (in  vi(^w  of  what  has  l)een  said  above)  are  abstract. 

A  trial  court  is  under  no  duty  to  give  charges  which 
instruct  the  jury  that  there  is  no  e\idence  of  a  fact,  anu 
therefore  no  eiTor  is  involvtnl  in  the  refusal  of  charges 
10,  12,  13,  and  15  in  defendant's  series. — Mobih\  etc., 
Co,  r,  Wahh.  140  Ala.  295,  40  South.  5()0. 

Charge  11  was  proi)erly  refuse<l  as  plaintiff,  under  the 
fa<ts,  was  entitled  to  nominal  danuiges  at  least. 

The  amount  paid  by  the  i)laintiff  as  toll  for  the  trans- 
mission of  th(*  nu'ssage  is  not  sp<»cial  damages,  necessary 
to  be  spH'ifically  claime<l  in  the  complaint  gfs  a  condi- 
ticm  of  its  recovery;  but,  if  it  is  averred  in  the  complaint, 
as  having  b<»en  paid  this  authorizes  i)roof  and  riH'overy 
thereof  under  th(»  general  sum  clainuMl  as  damages. — 
5  Ency.  PI  &  Pr.  74S;  WUkrr.son  r.  Scarry,  76  Ala.  176; 
DoiaMI  r.  Kiiu/.  97  Ala.  035,  12  South.  405.  It  follows 
therefore,  that  the  d(MimiM*<*rs  to  counts  4,  0,  and  7,  in- 
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sisted  by  appellant  as  being  well  taken  were  properly 
overruled ;  and  for  the  same  reasons  the  afl8rmative  char- 
ges, requested  by  the  appellant  is  respect  to  these 
counts,  based  upon  the  theory  that  the  toll  paid  is  not 
claimed  as  a  part  of  the  damages,  were  properly  refused. 

According  to  Phillips'  (the  transmitting  operator's) 
own  evidence,  he  said  nothing  to  Howard  (who  deliver- 
ed the  message  for  the  plaintiflf )  in  regard  to  the  message 
being  subject  to  delay  on  account  of  tlie  strjke  until 
after  he  had  accepted  same  and  transmited  it  to  Annis- 
ton;  and  what  he  said  did  not  amount  to  a  contract  limit- 
ing defendant's,  liability  for  failure  to  transmit,  or  for 
delay  in  transmitting,  on  account  of  a  "strike,"  or  of  any 
other  cause.  Then,  too,  the  undisputed  testimony  shows 
that  Phillips  accepted  the  toll  from  plaintiflf,  and  inform- 
ed him  he  had  gotten  the  message  oflf,  without  mention- 
ing any  limitatation  on  the  liability  of  the  company. 
Under  these  conditions,  the  fact  that  some  of  the  com- 
pany's employes  were  on  a  strike  was  not  available  as  a 
defense  to  the  defendant,  and  the  court  committed  no 
error  in  refusing  to  allow  proof  of  that  fact. — 27  Am.  & 
Eng.  Ency.  1026,  1050. 

We  have  considered  all  the  grounds  of  error  which 
have  been  preswnl  upon  our  attention;  and  for  the  er- 
rors pointed  out  the  judgment  of  the  city  court  must  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Tyson,  C  J.,  and  S^impson  and  Andeuson.  J-I.,  concur. 


37—8 
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Western  Union  Telegragrh  €o. 
V.  Walker. 

DamagcH  for  Failure  to  Deliver  Telegram. 

(Decided  Deo.  17,  190a    48  South.  102.) 

1.  Appeal  and  Error:  Harmless  Error;  Demurrer. — Any  error  in 
overrnling  demurrer  to  complaint  for  variance  was  harmless  where 
the  defendant  reaped  the  full  benefit  in  a  charge  absolving  it  from 
liability  if  the  telegram  was  sent  and  properly  mailed. 

2.  Principal  and  Agent:  Telegram;  Undisclosed  Principal. — An  ud- 
disclcjsed  principal  may  sue  for  the  failure  to  deliver  telegram  to 
his  agent  where  the  telegram  is  sent  to  his  ageAt  by  one  acting  as 
his  agent  in  the  sending  of  the  telegram. 

Appeal  from  Hale  Circuit  Court. 

Heard  before  Hon.  B.  51.  Miller. 

Action  by  Charles  D.  Walker  against  the  Western 
Union  Telegraph  Company  for  the  negligent  transmis- 
sion of  a  telegram.  From  a  judgment  for  plaintiff,  de 
fendant  appeals.    AflSrmed. 

The  complaint  is  in  the  following  language:  '*Plain- 
tiflf  claims  of  defendant  .*50O  as  damages,  for  that  here- 
tofore, on,  to  wit,  the  27th  day  of  March,  1903,  said  de- 
fendant, a  corporation  as  aforesaid,  was  in  the  con- 
trol and  operation  of  a  line  of  telegraphs  running 
through  Hale  county,  Ala.,  and  held  itself  out  to  the 
public  on  said  day  as  willing  and  ready  to  transmit  tele- 
graphic messages  over  said  line  for  all  persons  comply- 
ing with  its  reasonable  rules  and  regulations,  and  who 
would  pay  it  the  compensation  charged  by  it  for  the 
transmission  of  said  messages;  and  plaintiff  avers  that 
on  tlie  27th  day  of  March,  one  Robert  Poellnitz,  who, 
plaintiff  aver*,  was  the  agent  of  plaintiff,  for  the  pur- 
pose of  sending  said  message,  filed  with  the  defendant, 
in  compliance  with  its  reascmable  rules  and  regulations 
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for  transmission  by  it,  a  message  in  words  and  figures 
substantially  av  follows:  *Jesse  Pauley,  Myrtlewood, 
Alabama.  Mail  at  Linden.  River  sixty-one  and  a  half 
feet  at  Tuscaloosa  rising  foot  an  hour.  Robert  Poellnitz' 
— and  paid  to  defendant  the  sum  charged  by  it  for  trans- 
mitting  said  message,  which  sum  said  defendant  received 
and  still  retains.  And  plaintiff  avers  that  said  message 
was  delivered  to  said  defendant  at  his  office  in  Greens- 
boro, Ala,,  on,  to  wit,  the  27th  day  of  March,  1903,  by 
said  Robert  Poellnitz,  and  that  the  said  defendant  there- 
upon accepted  the  same  for  transmission  to  the  addres- 
see therein.  And  plaintiff  avers  that  said  defendant 
owed  him  the  duty  to  promptly  transmit  and  deliver 
said  message,  and  he  avers  that  said  defendant  negli- 
gently failed  to  deliver  said  message  to  said  Jesse  Pau- 
ley, the  addressee  therein.  And  plaintiff  avers  that  said 
Jesse  Pauley  was  the  agent  of  plaintiff  for  the  purpose 
of  pasturing  stock  belonging  to  plaintiff.  And  he  avers 
that  said  stock  was  pastured  near  the  river,  an:l  that  he 
had  previously  instructed  and  agreed  with  said  Pauley 
that  he  would  have  said  Pauley  informed  of  the  condi- 
tion of  said  river,  and  instructed  said  Pauley  in  the  event 
said  river  became  dangerously  high  to  remove  said  cat- 
tle from  dangerous  proximity  to  said  river.  And  he 
avers  that  said  telegram  was  int(»nded  to  inform  said 
Pauley  of  the  dangerous  condition  of  said  river,  but  that, 
on  account  of  the  negligent  failure  of  defendant  to  de- 
liver said  message  to  said  Pauley,  he  had  no  notice  of 
the  condition  of  said  river,  and  did  not  remove  said 
stock  from  the  neighborhood  of  said  river.  And  plain- 
tiff avers  that  the  river  overflowed  its  banks  on,  to  with, 
the  30th  day  of  March,  19(^3,  and  one  yoke  of  steers, 
of  the  value  of  $100,  the  property  of  the  plaintiff,  then 
in  the  care  of  said  Jesse  Pauley,  were  drowned,  to  the 
<lan)'U'c  of  plaintiff  in  the  sum  of  ^lOO,  for  the  recovery 
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of  which  he  brinies  this  suit.  And  plaint iflf  aver»  that 
said  loss  and  dama2:e  was  occasioned  by  the  negligent 
failure  of  the  defendant  to  deliver  said  message  to  said 
Pauley,  and  that  if  said  message  had  been  promptly  de- 
livered to  said  Pauley  said  loss  would  not  have  occur- 
red/' 

The  following  demurrers  were  interposed:  '*(1^  '^ 
does  not  show  any  causal  connection  between  the  in- 
jury alleged  and  the  negligence  averred.  (2)  The  court 
is  ex  contractu,  and  shows  no  actual  damages.  (3)  The 
count  sets  out  a  contract,  and  avers  a  breach  of  the  same, 
which  breach  is  outside  the  terms  of  the  contract 
(4)  The  contract  sued  on  shows  that  the  message  was 
to  be  mailed  at  Linden  to  Myrtlewood,  yet  said  count 
avers  the  breach  to  be  that  the  said  message  was  not  de- 
livered at  Myrtlewood.  (5)  It  fails  to  aver  that  the  fail- 
ure of  defendant  to  transmit  and  deliver  the  message 
was  the  proximate  cause  of  the  damage  claimed.  (6) 
Said  complaint  does  not  aver  that  plaintiff  was  ignor 
ant  of  the  rise  in  the  river.  (7)  It  shows  on  its  face  that 
the  contract  betw(»en  plaintiff  and  defendant  was  to 
mail  said  telogram  at  Linden,  yei  it  fails  to  aver  that  i\v 
fendant  failed  to  mail  said  telegram  at  Linden.  (8)  It 
fails  to  aver  or  show  that  if  said  telegi'am  had  been 
promptly  transmitted  to  plaintiff  at  Myrtlewood,  it 
would  have  reached  him  in  time  to  prevent  the  loss  claim- 
ed. (9)  The  complaint  shows  that  the  contract  made 
was  between  defendant  and  a  third  pers<m.  (10)  It 
shows  that  Poellnitz  was  simply  acting  under  an  agree- 
ment with  plaintiff,  and  not  as  his  agent.  (11)  It  does 
not  aver  or  show  that  said  river  was  in  a  dangerous  con- 
dition at  the  time  said  telegram  was  sent,  or  during  the 
time  when  it  should  have  been  transmitted.  (12)  Said 
complaint  shows  that  the  contract  entered  into  by  de- 
fendant was  to  transmit  a  message,  and  not  to  deliver 
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it;  yet  said  complaint  claims  damages  for  a  failure  to 
transmit  and  deliver."  Motion  was  made  to  strike  cer- 
tian  parts  of  the  complaint,  based  on  the  jix<^unds  set 
out  in  the  demurrers. 

The  charge  referred  to  as  curing  the  error  is  as  fol- 
lows: "I  charge  you,  gentlemen  of  the  jury,  that  If 
you  are  reasonably  satisfied  from  the  evidence  that  when 
the  telegram  was  received  at  Linden,  if  you  are  reason- 
ably satisfied  that  it  was  so  received,  that  it  was  placed 
in  an  (»iiA'elop(»,  stamped  and  addressed  to  Jesse  Pauley 
at  Myrtlewood,  and  deposited  in  the  postoflSce  at  Linden 
without  delay,  then  the  defendant  had  performed  its 
duty,  and  the  plaintiff  cannot  recover." 

There  was  judgment  for  plaintiff  in  the  sum  of 
1112.12. 

Pettus^  Jeffries  &  Pettus^  for  appellant.  The  alle- 
gation of  the  breach  must  obviously  be  governed  by  the 
nature  of  the  stipulation. — 1  Chitty  on  Pleading  (8th 
Am.  Ed. )  p.  331.  There  can  be  no  doubt  about  the  fact 
that  the  appellant  could  not  be  held  for  the  negligence 
of  the  postoflBce  authorities. — Withers  v.  Knox,  4  Ala. 
138;  4  Ency  P.  &  P.  p.  939.  The  charges  are  not  shown 
by  the  bill  of  exceptions,  and  therefore,  cannot  be  con- 
sidered for  the  purpose  of  curing  error  committed  in  the 
pleading. — Ala.  Const.  Co.  v.  Wagiwn,  137  Ala.  388; 
Nnuckles  ?;.  The  State,  109  Ala.  2;  Southern  Ry.  v.  Yan- 
cey, 141  Ala.  246 ;  lAinsford  v.  Bailey^  142  Ala,  319.  The 
appellee  was  not  a  party  to  the  contract  between  the  ap- 
pellant and  Poellnitz. 

DEdRAFFENRiBD  &  EviNS,  for  appellee.  If  the  court 
erred  in  construing  the  complaint  this  error  was  cured 
by  the  charges  given,  as  the  charges  limited  the  liability 
of  the  defendant  to  the  stipulations  of  the  contract. — 
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Fuqiia  r.  Gamble ,  37  South.  235 ;  Hesfi  v,  Hcydt  Bakery 
Co.  108  ».  W.  68.  The  plaintiff  had  a  right  to  sue  under 
the  contract.— J/dwArr  r.  W,  U.  Tel  Co.,  137  Ala.  292; 
W.  U.  Tel.  Co.  V.  Millsap,  135  Ala.  ^\l\Bell  r.  Keytwlds. 
78  Ala.  511 ;  5  Am.  St.  Rep.  672;  60  Am.  De(\  618;  25  A. 
&  E.  Ency  of  Law,  828.  The  transmission  means  the  de- 
livery.—87  Mo.  App.  553;  84  Ind.  176. 

SIMPSON,  J. — This  was  an  action  for  danm^es  for 
failure  h)  <leliver  a  telegram.  There  is  no  bill  of  excep- 
tions, and  the  only  (pn^tion  raised  relates  to  the  over- 
ruling of  a  demurrer  to  the  complaint. 

The  appellant  insists  that  said  demurrer  should  have 
hecm  sustained,  because  the  telegram,  a«  set  out  in  the 
complaint,  shows  that  the  only  ol>ligation  on  the  defend- 
ant was  to  transmit  the  message  to  Linden  and  there 
place  it  in  the  mail,  while  the  breach  alleged  is  that  .said 
(Company  '^failed  to  deliver  said  message  to  the  said  Jesse 
Pauley,  the  addressee  therein."  If  there  was  error  in 
this  ruling,  it  was  without  injury,  as  the  defendant  had 
the  benefit  of  the  construction  of  the  telegi*am  contended 
for  under  the  charge  of  the  court. —  ]V.  l'.  Tel,  Co.  r. 
Pauley,  157  Ala,  615,  47  South.  654. 

The  record  does  not  raise  the  question  whether  every 
one  whose  stock  was  lost  by  the  overflowing  of  the  riv(M* 
could  sue  and  recover  on  account  of  the  failure  to  de 
liver.  The  complaint  alleges  that  the  party  to  whom 
the  telegram  was  addressed  was  complainant's  agent,  in 
care  of  the  stock,  with  instructions  what  to  do  when 
warned  that  the  river  was  rising,  and  that  the  sender  of 
the  message  also  was  his  agent  for  the  purpose  of  send- 
ing warning.  The  rule  that  an  undisclosed  principal 
can  sue  for  failure  to  deliver  a  telegram  sent  by  his 
agent  applies  where  the  message  is  sent  by  the  agent,  for 
the  principal,  to  a  third  person. — Thompson  on  Law  of 
Electricity,  §  433. 
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It  may  be  further  said  that  there  i»  no  cause  of  demur- 
rer which  specifically  raises  this  point.  The  eleventh 
cause  raises  merely  the  point  that  the  contract  was  not 
made  with  the  plaintiif,  and  the  complaint  alleges  that 
the  message  wa«  sent  by  the  agent  of  the  plaintiff. 

The  judgment  of  the  court  is  affirmed. 

Tyson^  O.  J.,  and  Dowdki.l  and  Dbxson,  J.I.,  concur. 


Western  Union  Tel.  Co.  v.  Crowley. 

Damages  for  Failure  to  Deliver  Telegram. 

(Deckled  Jan.   1$,  1909.     Rehearing  deiiieil   Fel>.   «.   1909. 
48  South.  881.  > 

1.  Pleading;  Motion  to  Strike;  Element  of  Damage. — As  improper 
elements  of  damage  may  be  eliminated  by  objection  to  evidence  or 
by  special  charges,  the  denial  of  a  motion  to  strilce  such  elements  of 
damage  from  tlie  (Hjmplaint  Is  not   reviewable   njum  appeal. 

2.  Telegraphs  and  Telephones:  Failure  to  Transmit:  Burdens. — 
The  burden  is  on  plaintiff  to  show  that  the  defendant  could  have  de- 
livered the  message  to  the  addresse  if  there  had  been  a  transmission 
and  an  attempt  to  deliver. 

X  Same:  Message:  Delirerg. — Where  plaintiff  reside<l  near  de- 
fendant's office  and  had  received  a  message  sent  the  night  before 
warning  her  to  expect  the  one  here  sent,  but  not  transmitted,  re 
lating  to  the  death  of  her  grandchild,  the  jury  was  warranted  in 
inferring  that  the  message  could  hnve  been  delivered  to  her  if  it 
had  been  transmitted. 

4.  Same:  Dam/iges. — Where  the  telegram  rc(|uested  the  prepara- 
tion of  a  grave  for  plaintiff's  child,  and  when  taken  in  ctumection 
with  the  prior  message,  disclosed  prima  facie  the  importance  of  an 
immediate  delivery ;  but  was  not  transmitted  from  the  sending  office 
until  it  w^as  called  for  by  the  receiving  office  on  the  succeeding  day. 
and  the  wires  were  open  to  transmission  of  messages  for  more  than 
three  hours  after  it  was  delivered  to  it,  and  as  a  result,  when  plain- 
tifi"  arrived  with  the  body  of  his  child,  and  was  ir.it  met  by  his  rela- 
tives, and  no  preparation  had  been  made  for  his  funeral,  such  negli- 
gence was  shown  as  warranted  a  recovery  of  punitive  damages. 

.5.  Same;  Mental  Anguish. — ^Where  the  telegram  informed  relatives 
of  the  death  of  a  child  with  a  request  to  make  the  fimeral  arrange- 
ments and  as  a  consequence  of  its  non  transmission,  no  relatives  or 
friends  met  the  party  and  the  body,  and  no  arrangements  had  been 
made  for  the  funeral,  the  plaintiff  was  entitled  to  recover  for  men- 
tal suffering  Incident  thereto. 
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6.  Appeal  and  Krror;  Harmless  Error. — Where  the  jury  found  for 
plaintiff,  the  refusal  of  the  general  charge  in  plaintiff's  favor  and 
the  refusal  of  other  charges  seeking  to  fasten  a  liability  on  defend- 
ant, regardless  of  the  condition  of  its  wires,  was  without  prejudice 
to  the  plaintiff. 

7.  Costs;  Appeal;  Cross  Astfiifumeiit  of  Error. — Where  plaintiff 
files  only  a  ccmsent  assignment  of  errors  on  defendant's  appeal,  and 
took  no  separate  appeal,  plaintiff  is  entitled  to  costs  on  the  affirm- 
ance of  the  judgment.     (S.  C  Rule  :J.) 

Appeal  from  Bessemer  (Mty  Court. 

Heard  before  Hon.  Wilwam  Jackson. 

Action  by  E.  L.  Crowley  aj^ainst  W(»steru  Union  Tele- 
graph Co.,  for  damages  for  failure  to  deliver  Telegram. 
Judgment  for  plaintiff  and  defendant  appeals.  Affirm- 
ed. 

The  telegram  was  in  words  and  figures  as  follows: 
"Birmingham,  Ala..  June  2,  1006.  To  Mrs.  W.  A.  John 
son,  v/o  Shepherd  Bros.,  Berry,  Ala.  Coming  to-day 
will  bury  Freeman  cemeterv  in  the  morning,  dig  vault 
two  foot  wide,  throo  feet  long,  select  location.  E.  L. 
Crowley.'-  It  seems  from  the  evidence  that  on  the  even- 
ing of  .Tune  1st  a  message  was  sent  by  the  same  party  to 
Mrs.  Johnson,  stating  that  the  baby  wa<  dead  and  that 
there  would  be  a  later  wire,  and  that  the  second  telegram 
was  the  later  wire  referred  to,  which  it  seems  was  not 
transmitted,  and  when  Crowley  arrived  with  his  dead 
child  no  one  was  at  the  station  to  meet  him  and  the  funer- 
al arrangements  had  not  been  made.  The  other  facts 
sufficiently  appear  in  the  opinion  of  the  court. 

The  following  charges  were  refused  to  the  defendant : 
"(5)  I  charge  you  that  the  alleged  absence  of  funeral 
arrangements  on  plaintiff's  arrival  cannot  be  made  the 
basis  of  any  assessment  of  damages  for  mental  pain  and 
anguish  alleged  to  be  suffered  by  plaintiflf.''  *m8)  1 
charge  you  that  plaintitl"  can  recover  no  ilamages  for  the 
alleged  fact  that  he  was  deprive^!,  at  th(»  time  of  his  ar- 
rival at  Berry,  with  remains  of  his  chill,  of  the  com- 
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fort,  consolation,  and  assistance  of  his  near  relatives 
and  friends."  "(12)  I  charge  you  that  plaintiff  is  en- 
titled to  recover  nothing  whatever  for  the  mental  pain 
and  anguish  that  every  person  suffers  at  the  death  of 
his  child,  as  such  suffering  is  caused  by  the  act  of  the 
Alniij^hty,  for  which  the  defendant  is  in  no  wise  respon- 
sible; and  it  would  be  highly  improper  for  you  to  assess 
damages  against  this  defendant  for  the  suffering  caused 
plaintiff  by  the  death  of  his  child.  (13)  I  charge  you 
that  under  the  evidence  in  this  case,  if  you  believe  the 
same,  you  cannot  award  any  damages  to  plaintiff  for 
pain,  anguish,  distress,  or  humiliation.  (14)  I  charge 
you  that  there  is  no  evidence  here  that  plaintiff  suffered 
mental  pain  and  anguish  by  reason  of  the  alleged  negli- 
gence of  the  defendant.  (15)  I  charge  you  that  there 
is  no  evidence  before  you  that  any  other  or  different  re- 
ception would  have  been  accorded  the  plaintiff  if  the 
telegram  had  been  delivere<l  l)efon»  the  arrival  of  the 
train,  and  you  cannot,  therefore,  assess  any  damages  for 
the  alleged  failure  of  plaintiff's  near  relatives  and 
friends  to  meet  him  at  the  train.  (16)  1  charge 
you  that  the  <mly  damages  for  mental  suffering 
whicli  were  within  the  contemplation  of  the  par- 
ties, and  allowable  in  this  ca^e,  are  those  aris- 
ing out  of  the  reference  in  the  telegram  to  the 
digging  of  the  grave  and  the  interment  of  plain- 
tiff's child;  and  if  these  preparations  could  have  been 
reasonably  carried  out  by  those  at  Berry  as  well  after 
the  plaintiff's  arnval  as  before,  you  cannot  award  any 
damages  for  mental  suffering.  (17)  I  charge  you  that 
you  cannot  assess  any  damages  against  defendant  for 
mental  pain  and  suffering  on  part  of  plaintiff.  (18)  I 
charge  you  that  there  is  no  evidence  in  this  case  on  which 
you  are  authorized  to  base  a  re(*overy  for  mental  pain 
and  anmiish.     (19)  I  charge  you  that  you  can  assess  no 
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ilamage.s  whatever  against  defendant  by  way  of  punitive 
damages."  ''(23)  I  charge  you  that  you  can  assess  no 
damag(»s  on  account  of  the  fact  that  the  grave  for  plain- 
tiff's cliihl  was  not  dug  wlien  the  train  arrived.'^ 

There  \n  as  a  jury  trial,  aiul  verdict  for  plaintiff  in  the 
sum  of  $100. 

Camprell  &  Johnson,  for  appellant.  We  do  not  un- 
derstand that  by  allowing  mental  damages  in  certain 
cases  that  tlie  court  has  intcnided  to  allow  a  recovery 
for  mere  vexation  or  annoyance  or  humiliation. —  W,  U. 
T.  Co,  i\  Westmoreland,  44  South.  382;  67  Cent.  L.  J. 
285;  W.  r.  T.  Vo.  i\  To.  i\  Long,  148  Ala.  202.  The 
burden  was  on  the  plaintiif  to  show  that  the  message 
could  and  would  have  been  delivered  to  the  sendee  by 
r(*asoTiaM(»  diliufence  and  that  the  sendee  could  have  re- 
sponded.—ir.  T\  T.  Co.  r.  .UeMorris,  48  South.  349. 
Punitive  damages  were  not  recoverable. — W.  U.  T.  Co. 
r.  Westmoreland,  44  South.  381. 

EsTES,  Jones  &  VVei,ch,  for  appellee.  The  damages 
sought  to  he  stricken  from  the  complaint  on  motion  and 
the  demurrer  raising  the  same  question  were  properly 
denied.— \r.  U.  T.  Co.  r.  Long.  41  South.  965.  The  ex- 
trinsic evidence  offered  showed  the  importance  of  the 
message. — W.  U.  T.  Co.  r.  Crumpton,  36  South.  517;  27 
A.  &  E  Ency  of  Law,  1064.  The  general  charge  for  plain- 
tiff should  have  been  given,  since  under  the  proof  plain- 
tiff is  entitled  to  recover  the  amonnt  of  the  message. — 
W.  U.  T.  Co.  V.  Haley.  39  South.  386. 

ANDERSON,  J.— The  motion  of  the  defendant  to 
strike  certain  parts  of  the  complaint  as  elements  of  dam- 
age is  not  revisable  upon  appeal,  since  the  same  can  be 
eliminated,  if  not  recoverable,  by  objection  to  the  evi- 
dence or  .special  charge. — Woodstock  Co.  v.  Stockdale. 
143  Ala.  550,  39  South.  335,  and  cases  there  cited. 
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It  is  tnie  the  plaintiff  had  t4>  show  that  the  defendant 
(M)uld  have  delivered  the  ines^ajiie  to  the  sendee,  and  it  is 
insistiHl  by  counsel  tliat  there  was  no  proof  that  Mrs, 
Johnson  was  at  her  home  hetwe(»n  the  delivery  of  the 
telegrani  tt)  the  defendant  at  Rirniin^hani  and  the  ar 
rival  of  the  plaintiff  at  Berry.  But  we  think  the  jury 
could  have  inferred  from  the  evi(h»nce  that  the  sendee 
would  have  been  found,  had  then*  been  a  transmission 
and  an  attempt  to  deliver.  Her  hcmse  was  very  near  the 
defen(hint's  office,  and  she  rec<nved  the  messitfje  sent  the 
night  before,  wherein  sh(»  was  warned  to  c^xpect  the  one 
in  question.  She  was  tlie  |:»randmother  of  the  dead  child, 
and  knew  that  it  would  be  luiried  at  B(»rry ;  and  it  would 
be  rather  a  violent  presumi)tion  to  '^pn^sume"  that  she 
left  her  home  town  durin<i  this  interval  uuder  the  pecu- 
liar circumstances.  These  facts  were  not  shown  in  the- 
\!r]forTis  ('as<\  svpra,  r)(-3,  4S  Smth.  34!),  and  it  is 
fluneforc  distini»uis].abl(»  frou)  the  case  at  bar. 

The  trial  court  did  not  ovv  in  refusing  the  general 
charge  requested  by  the  def(*ndant.  Tlu*  jury  was  au- 
thorized to  infer,  from  the  plaintiff's  evidence,  that  tin* 
failure  to  transmit  the  messiige  until  it  was  called  for 
by  the  operator  at  Berry  the  next  day  was  so  grossly 
negligent  as  to  evince  an  utter  disregard  of  the  feelings 
and  rights  of  the  plaintiff. — WpMeni  T-nion  Teh  Co,  v, 
Cunningham^  99  Ala.  314, 14  South.  579;  Wcfitrrn  Vniou 
Tel  Co.  V.  Seed,  115  Ala.  676,  22  South.  474.  The  mes- 
sage upon  its  face  suggested  the  importance  of  a  delivery 
before  the  plaintiff's  arrival  that  afternoon,  and  especi- 
ally was  such  the  case  when  taken  in  connection  with  the 
one  transmitted  the  night  before.  There  was  also  evi- 
dence that  the  wires  were  in  order,  and  yet  no  transmis- 
sion of  the  message  for  over  24  hours  after  its  delivery, 
and  then  only  after  it  was  called  for  by  the  operator 
at  the  other  end  of  the  line.     The  defendant  attempted 


Digiti 


ized  by  Google 


588  SUPREME  COURT  fVo». 

IW»'st(»rn   rnioii  Tole^jraph  Co.   v.   Crowley.  1 

to  (*.\cuse  the  fahire  bv  showing  that  its  line  was  out 
of  fix;  but  this  was  a  question  for  the  jury,  as  Collins 
testified  that  the  wires  were  in  order.  Moreover,  the  de- 
fendant's evidence  shows  that  its  own  local  wire  wa;? 
open  from  8  a.  m.,  to  118  a.  m.,  more  than  three  hours 
from  the  delivery  of  the  message  at  8 :06  a.  m. 

The  case  of  Western  Union  Tel.  (Jo.  v.  Weatmorelatid, 
151  Ala.  319,  44  South.  382,  dealt  with  a  social  message 
and  expressly  states  that  it  was  not  shown  that  the  de 
lay  arose  from  any  willful  or  malicious  act,  and  in  dis- 
cussing the  character  of  cases  which  would  not  support 
punitive  damages  expressly  differentiated  the  Seed  Ca4s< 
therefrom.  The  facts  in  the  case  at  bar  are  perhaps 
stronger  in  support  of  punitive  damages  than  those  in 
the  Seed  (Uisr.  in  so  far  as  the  misconduct  of  defend- 
ant's servants  is  c<mcerned.  There  the  defendant  made 
a  partial  attempt,  in  that  the  message  was  transmitted 
to  ^lobile,  and  the  misconduct  consisted  in  a  mere  fail- 
ure to  delivei'.  Here  tlu^re  was  evidence  from  whicli 
the  jury  could  infer  that  the  defendant's  servants  held 
the  message  in  the  sending  office  for  more  than  24  hours 
without  th(*  slightest  effort  to  transmit  same,  nt)twith- 
standing  the  wires  were  open  all  the  time  according 
to  plaintiff's  thei>ry,  and  for  over  three  hours  according 
to  the  defendant's  evidence. 

The  trial  court  did  not  err  in  refusing  charge  19,  re 
questiMl  by  the  defendant.  The  telegram  notified  the 
sende<^  when  to  expect  the  plaintiff  with  the  remains  of 
his  child,  and  imported  upon  its  face  that  it  was  for  the 
piirpos(^  of  having  the  funeral  arrangements  made  before 
his  arrival,  and  it  i-annot  be  said  that  he  did  not  suffer 
mental  anguish  wIhmi  he  reached  Berry  and  learnwl 
that  m)  arrangements  had  be<m  made  and  that  none  of 
his  friends  or  relatives  met  him  at  the  depot.  It  is  true 
there  wa^  no  direct  proof  that  the  grave  would  have  been 
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du<j:,  or  his  friends  and  relatives  would  have  met  him; 
but  the  jurj'  could  easily  infer  that  such  would  have  teen 
the  case,  had  the  telej^ram  been  delivered.  The  sendee 
was  the  gi'andniother  of  the  dead  child,  and  it  is  not  a 
violent  presumption  to  infer  that  she  and  others  in  the 
village  where  the  plaintiflf  and  his  w^ife's  family  resided 
would  have  made  all  arrangements  for  the  l)urial  and 
met  them  upon  their  arrival,  and  by  their  sympathy  and 
assistance  alleviated  to  some  extent  the  anguish  and  pain 
incident  to  their  sad  journey. — Western  Union  Teh  Co, 
v\  Long,  148  Ala.  202,  41  South.  965. 

Theh  trial  court  did  not  err  in  refusing  charges  5,  8, 
12, 13,  14, 15,  16,  17,  18,  and  19,  rc^uesteil  by  the  defend- 
ant. 

Affirmed. 

The  only  errors  assigned  by  the  appellee  on  the  cniss- 
assignment,  as  provided  by  rule  3,  relate  to  charges  re- 
fused the  plaintiff.  They  embracte  the  general  charge, 
and  all  the  others  sought  to  fasten  a  liability  on  the  de- 
fendant, regardless  of  the  condition  of  its  wires,  and,  as 
the  jury  found  for  the  plaintiff,  the  refusal  of  these 
charges  was  of  no  detriment  to  him.  The  judgment  of  the 
city  court  is  therefore  affirmed  in  all  respects,  and  the 
defendant  in  the  court  below  is  taxed  with  all  the  costs, 
as  there  was  no  separate  appeal  by  the  plaintiff,  but  a 
mere  consent  assignment  of  errors  on  the  defendant's 
appeal  under  rule  3. 

Affirmed 

DowDELL^  Denson,  and  Mori.ET.LAN,  J  J.,  concur. 
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Sloss-Sheliield  Steel  &  Iron  Company 
V.  Sampson. 

Action  for  Damages  to  Hnrface  and  Well  on  Land  by 
Mining  Underneath. 

(Decided  Jan.  14,  1909.    48  South.  493.) 

1.  MincH  and  Minerals;  Injuries  to  Realty;  Surface  Soil. — In  the 
absence  of  any  stipulations  to  the  contrary  the  owner  of  minerals 
must  so  conduct  his  mining  operations  as  not  to  injure  the  suriace 
soil ;  but  this  does  not  apply  to  springs  and  wells  fed  by  subterrani»an 
streams. 

2.  Same;  Complaint ;  Sufficiency. — A  complaint  for  damage  done 
by  mining  underneath  the  soil  is  demurrable  if  it  fails  to  state  the 
time  when  the  alleged  injuries  occurred. 

3.  Same. — A  comi)laint  for  injuries  to  the  soil  by  mines  operated 
thereuiidcr  should  t-tntc  whether  the  mining  was  done  by  a  tres- 
pasFer  or  by  one  having  a  right,  and  is  subject  to  demurrer  if  it  fails 
to  do  so. 

4.  Limitation  of  Actions;  Damage  to  Realty;  Actions;  Damages. — 
The  limitation  for  the  recovery  of  damages  done  to  the  surface  by 
mining  <  i)erations  conducted  thereunder  is  one  year — that  is,  dam- 
ages done  more  than  a  year  belijro  the  bringing  of  the  action  are  not 
recoverable. 

5.  Charge  of  Court;  Instruction  Bad  in  Part. — It  was  not  error  to 
refuse  a  written  charge  which,  in  one  part,  was  argumentative,  al- 
though the  first  paragraph  thereof  was  a  correct  statement  of  the 
law. 

Appeal  from  Jefferson  (Mrcuit  Court. 

Heard  before  Hon.  A.  A.  (/oleman. 

Action  by  Peter  Sampson  against  the  Sloss-Sheffleld 
Steel  &  Iron  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Kevers(Ml  and  remanded. 

The  complaint  is  in  the  following  language:  "Plain- 
tiff claims  of  defendant,  the  Sloss-Sheffield  Steel  &  Iron 
Company,  a  private  corporation,  |2,000  damages,  in 
this:  That  he  is  the  owner  of  the  following  described 
real  estate  situated  in  Field's  Town,  near  Blossburg,  in 
Jefferson  county,  Ala.,  according  to  map  made  by  Mar- 
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cus  B.  Long  for  A.  J.  Fields  [Here  follows  a  description 
of  the  land],  and  plaintiff  avers  that  defendant  hereto- 
fore, towit,  before  the  bringing  of  this  suit,  while  engag- 
ed in  its  mining  operation,  excavated  from  under  the  sur- 
face of  the  above-described  real  estate  coal  and  other  ma- 
terial, the  proximate  cons^niuence  of  which  caused  th( 
surface  of  the  above-described  hinds  to  part  or  open  or 
cause  the  same  to  crack,  or  part  on  the  surface,  greatly 
injuring  and  damaging  :?aid  estate,  and  greatly  damaging 
the  dwelling  house  situated  thereon  and  causing  the  same 
to  bei'ome  less  desirable  as  a  place  of  residence,  caus- 
ing the  land  to  become  drouthy  and  unproductive.  That 
there  was  situated  on  such  premises  a  well  of  pure  and 
wliolesome  water,  which  was  and  could  be  used  for  do- 
mestic purposes,  and  by  the  excavation  of  defendant 
aforesaid  said  well  was  rendered  valueless.  That  the 
rental  and  market  value  of  said  property  was  greatly 
impaired,  all  to  plaintiff's  damage  as  aforesaid."  The 
following  demurrers  were  interposed :  "(1)  It  is  not  al- 
leged that  defendant  mined  the  coal  under  said  land 
negligently.  (2)  It  is  not  alleged  that  the  surface  of 
the  land  described  in  the  complaint  was  not  supported 
by  defendant's  mining  operations,  or  that  the  surface 
was  cracked  by  defendant's  mining  operations  so  as  to 
injure  plaintiff's  well  and  house.  (3)  It  is  not  alleged 
that  defendant  was  a  trespasser  in  mining  the  coal  from 
under  plaintiff's  land  described  in  the  complaint.  (4) 
The  time  of  the  commission  of  the  alleged  grievance  is 
not  sufficiently  set  out  or  stated.''  The  following  charges 
were  refused  to  the  defendant :  "  ( 1 )  General  affirma- 
tive charge.  (2)  If  the  jury  believe  from  the  evidence 
that  plaintiif' s  land  was  damaged  by  defendant's  min- 
ing (jperatlons,  and  without  negligence  on  defendant's 
part,  the  jury  must  find  for  defendant.  (3)  If  the  jury 
believe  the  evidence,  and  find  for  the  plaintiff,  in  asses- 
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sing  plaintiff's. damages,  the  jury  can  only  award  liini 
such  damages  a«  they  believe  from  the  evidence  his  lands 
described  in  the  complaint  suffered  (because  of  the  min 
ing  operations  of  defendant  under  plaintiff's  land )  dur- 
ing the  year  preceding  the  commencement  u{  this  suit. 
(4)  Unless  the  jury  believe  from  the  evidence  that  de- 
fendant negligently  mine<l  the  coal  from  under  plain- 
tiff's land,  the  jury  must  find  for  defendant.  (5)  If  the 
jury  believe  from  the  evidence  that  defendant  is  not  guil- 
ty of  negligence  in  mining  the  coal  from  under  the  plain- 
tiff's land,  the  jury  must  find  for  the  defendant.  (6) 
The  market  value  of  th«*  land  is  based  upon  the  amount 
it  would  reasonably  sell  for  in  the  market,  but  not  at  a 
forc(Hl  siile,  and  is  not  based  up:in  the  amount  of  princi- 
pal, which  at  I  he  legal  rate  of  inttM-est  would  produce  the 
annual  rental  of  the  land." 

TiLLMAX,  (iRiBH,  Braolky  &  MoRROW.  for  appellant. 
The  grant  of  the  minerals  implies  the  right  to  remove  the 
grantcHl  mirerals  (*ven  at  the  expense  of  the  support  of 
the  surface.  The  duty  of  support  is  qualified.  It  ex- 
ists t-o  the  extent  that  due  care  must  be  used  in  mining: 
and  the  surface  must  be  prot(H-ted  except  where  neces- 
sarily disturbed. — Grifftn  v.  Fnirtnotit  C,  Co,,  2  L  .R.  A. 
11.  The  relation  uptm  which  the  breach  is  based  and 
from  which  it  springs  is  always  requirwl  to  he  pleader! 
with  particularity. — Evsly  Tfy,  Co.  p.  Chetr^ning,  93  Ala. 
24.  ('(Min*<(»l  discuss  other  assignments  of  error,  but 
without  (»itation  of  authority.  They  refer  generally  to 
the  case  of  WiJJinms  r.  Gnitry,  84  Ala.  228. 

Frank  S.  White  &  Sons,  for  appellee.  Where  a  duty 
to  exercise  care  is  shown  and  a  failure  to  perform  that 
duty,  mere  legal  conclusions  may  be  averred. — Postal  T. 
Co,  V.  Jovr.9.  1S3  Ala.  226;  Sloifthr-rn  Ry.  Co,  i>.  Wilson. 
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138  Ala.  510;  C.  of  Ga.  By.  Co,  v.  Joseph,  125  Ala.  313; 
Marhury  L.  Vo/s  Case,  125  Ala.  237.  The  count  was 
sufficiently  specific  to  enable  the  defendant  to  know  when 
the  grievance  complained  of,  arose,  and  it  was  error 
without  injury  to  overrule  the  demurrer  on  that  ground. 
—Tutioiler  C.  &  C.  Co.  v,  Nichols,  39  South.  763;  Ala. 
C.  C.  &  L  Co.  V.  Vines,  44  South.  378.  The  count  suffi- 
ciently averred  the  mining  operation. — Barringer  & 
Adams  on  Mines,  p.  iS75 ;  LilHbridye  i\  Lackawana  C.  Co., 
24  Am.  St  Rep.  544  and  note;  27  Cyc.  787.  Liability 
attaches  to  the  performance  of  a  dangerous  employment 
without  reference  to  the  question  as  to  whether  the  work 
has  been  done  in  a  careful  manner  or  not. — 2  N.  Y.  163; 
1  Thomp.  on  Neg.  sec.  765;  Barringer  &  Adams,  supra; 
19  Cyc.  15;  139  Ala.  462;  134  Ala.  242;  131  Ala.  305. 
The  court  properly  refused  the  defendant's  3rd  request 
charge.— 19  A.  &  E.  Ency  of  Evi.  200;  124  Mass.  383; 
53  Hun.  305 ;  Auhorities  supra.  The  court  properly  re- 
fused the  6th  charge.— J/ifc/«e//  p.  The  State,  129  Ala. 
39;  121  Ala.  9;  90  Ala.  596;  88  Ala.  27. 

SIMPSON,  J. — This  is  an  action  by  the  appellee 
against  the  appellant  for  damages  caused  by  the  opera- 
tions of  the  defendant  in  mining  coal  under  the  lands 
of  plaintiff,  causing  the  surface  of  same  to  part  and  open, 
or  crack,  destroying  a  well  and  diminishing  the  value 
of  his  real  estate. 

The  complaint  does  not  state  whether  or  not  the  de- 
fendant is  the  owner  of  the  minerals  under  said  land, 
nor  by  what  right  it  was  carrying  on  mining  operations 
thereunder,  nor  does  it  contain  any  allegation  with  re 
gard  to  the  manner  of  excavating — whether  done  negli 
gently  or  improperly,  or  in  a  proper  manner. 

It  seems  proper  to  consider,  first  the  main  contention, 
around  which  cluster  the  special  points  in  the  case,  and 

38—8 
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that  is  as  to  the  respective  rights  of  the  owner  of  the  suh- 
jacent  minerals  and  the  owner  of  the  superjacent  sur- 
face. The  complainant  claims  that  the  defendant  is 
liable,  without  regard  to  the  manner  of  operating  the 
mines,  because  the  owner  of  the  superjacent  surface  has 
a  right  to  demand  that  he  shall  not  be  disturbed  in  the 
enjoyment  of  his  rights  in  the  surface  by  the  mining  of 
the  coal  underneath,  while  the  defendant  contends  that 
if  it  owned  the  minerals,  with  the  right  to  mine  them, 
which  necessarily  follows,  it  was  its  right  to  take  out 
all  of  its  coal  without  regard  to  whether  the  surface  was 
injured  or  not.  Without  entering  into  an  analysis  of 
the  numerous  decisions  on  this  subject,  a  reading  of 
them  convinces  us  that,  according  to  the  great  weight  of 
authority,  the  principle  is  (agreeably  to  the  maxim,  "Sic 
utero  tuo  ut  alienum  non  hedas")  that,  in  the  absence 
of  any  stipulation  to  the  contrary,  the  owner  of  the  min- 
eral below  the  surface  holds  it  subject  to  the  obligation 
that  he  shall  so  mine  it  as  not  to  injure  the  surface.  This 
means  merely  the  surface,  and  does  not  apply  to  wells 
and  springs  which  are  fed  by  subterranean  streams. — 
27  C>c.  788;  18  Am.  &  Eng.  Ency.  Law,  555,  556;MicJcle 
ct  ah  v.  DovgIa,s,s  et  a/.,  75  Iowa,  78,  39  N.  W.  198; 
LilUhrUlge  &  Larkawnmia  V.  Co.,  143  Pa.  293,  22  Atl. 
1035,  13  L.  R.  A.  627,  24  Am.  St.  Rep.  544,  555; 
Youghiogheny  R,  Coal  Co,  v.  Allegheny  Nat.  Bank,  211 
Pa.  319,  60  Atl.  924,  69  L.  R.  A.  637  ;Noon^n  v.  Pardee, 
200  Pa.  474,  50  Atl.  255,  55  L.  R.  A.  410,  86  Am.  St.  Rep. 
722.  While  our  court  has  not  directly  decided  the  point, 
j'et  expressions  in  our  own  decisions  recognize  the  prin- 
ciple, as  in  accordance  with  the  best  authorities. — Wil- 
Hams  V.  Gibson,  84  Ala.  228,  233,  4  South.  350.  5  Am. 
St.  Rep.  368;  Hooper  v,  Dora  coal  Mining  Co,,  95  Ala. 
235,  238, 10  South.  652. 
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This  matter  is  elaborately  and  ably  discus^^ed  in  the 
concurring  and  dissenting  opinions  in  the  case  of  Grif- 
fin V,  Fairmont  Coal  Co.,  59  W.  Va.  480,  53  S.  E.  24, 
2  L.  R.  A.  (N.  g.)  1115,  and  note.  While  the  majority 
opinion  in  that  case  argues  very  forcibly  in  support  of 
the  proposition  that,  where  the  owner  of  the  surface  has 
conveyed  the  minerals  and  expressnl  no  stipulations  for 
the  support  of  the  surface,  the  owner  of  the  mineral  may 
take  it  all,  without  regard  to  the  effect  of  the  surface, 
yet  the  dissenting  opinion  and  the  note  show  that  that 
is  against  the  weight  of  authority,  and  the  majority 
opinion  itself  admits  that,  when  there  is  no  conveyance 
from  the  surface  owner,  he  is  entitled  to  have  the  surface 
supported,  and  the  annotator  very  properly  says  that 
the  court  "seems  to  have  based  its  final  decision  against 
the  existence  of  an  implied  reservation  of  support  upon 
the  particular  language  of  the  instrument  by  which  the 
estates  were  severe<l." — Page  1116  of  25  L.  R.  A.   (N. 

S.). 

The  court  erred  in  overruling  the  demurrer  to  the 
complaint  as  amend(*d.  The  complaint  should  have 
stated  the  time  when  the  grievance  complained  of  oc- 
curred, and  it  should  also  have  stated  facts  showing 
whether  the  defendant  was  a  trespasser,  or  acted  under 
any  right,  in  making  the  excavation. — Mayor,  etc,  of 
HnnU^nUc  r.  Ennng.  116  Ala.  576,  582,  583,  22  South 
984. 

It  results,  also,  from  the  principle  above  announced, 
that  the  court  did  not  err  in  refusing  to  give  the  general 
charge  in  favor  of  the  defendant,  nor  in  refusing  to  give 
the  second,  fourth,  and  fifth  charges,  requested  by  the 
defendant. 

The  court  erred  in  refusing  to  give  charge  No.  3,  re- 
quested by  the  defendant.  While  there  is  a  difference 
as  to  the  commencement  of  the  running  of  the  statute  of 
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limitations  between  cases  where  the  act  complained  of 
was  unlawful  in  itself  and  those  where  the  act  was  law- 
ful and  the  damage  claimed  is  consequential,  yet,  where 
the  injury  is  continuing  or  recurring,  the  rule  in  each 
case  is  that  damages  can  be  recovered  only  for  the  injury 
occurring  within  the  period  of  limitations. — 25  Cyc. 
1137-1139 ;  19  Am.  &  Eng.  Ency.  Law,  200 ;  Rccd  v.  State, 
108  N.  Y.  407,  15  N.  E.  735;  Mayor,  etc.,  of  Huntsville 
V.  Eicing,  116  Ala.  576-585,  22  South.  984;  Tutimler  i\ 
C.  &  L  Co.  V,  Nichols,  146  Ala.  364,  39  South.  764,  119 
Am.  St.  Rep.  34;  Ala.  Consol.  V.  &  L  Co,  v.  Vines,  151 
Ala.  398,  44  South.  377,  378.  While  the  first  paragraph 
of  charge  6,  requested  by  the  defendant,  states  the  law 
correctly,  yet  the  remaining  part  of  the  charge  is  merely 
argumentative,  in  answer  to  expressions  used  by  the 
attorney  in  the  argument  of  the  case,  and  the  court  can- 
not be  placed  in  error  for  refusing  to  give  the  same. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Haralson,  Dowdell^,  and  Denson,  J  J.,  concur. 


Southern  Hardware  &  Supply  Co. 
r.  Standard  Equipment  Co. 

Damages  for  Injury  to  Animal  by  Runaioay  Team. 

(Decided  Dec.  17,  1908.     Rehearing  denied  Jan.  14,  1909. 
48  Soutli.  357.) 

1.  Trial:  Iitstmctkw ;  Inva<ling  Jury's  Province. — Whether  the  or- 
dinance had  been  violated  or  not  beinp  a  question  for  the  jury,  it 
was  error  for  tlie  court  to  assume  in  instructing  the  jury,  that  the 
defendant's  wagon  was  left  unattended  and  that  the  driver  was  neg- 
ligent, even  conceding  that  a  violation  of  the  ordinance  would  be  neg- 
ligence per  se. 

2.  Mnniripal  Corporations;  Use  of  Street:  Violation  of  Ordinance; 
Leaving  Team  Jnatteruled  in  Street. — Where  a  team  was  attended 
by  its  driver  who  was  loading  the  wagon,  the  fact  that  nobody  was 
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actually  holding  the  team,  would  not  amount  to  a  violation  ot  tne 
city  ordinance  forbidding  the  leaving  of  a  horse,  etc.,  unattended  In 
the  street ;  since  the  word,  "leaving"  as  used  in  the  ordinance  means 
to  "desert,  to  abandon,  to  forsake,  to  give  up,  to  relinquish." 

2.  Same;  Negligence. — Simply  because  the  driver  was  not  holding 
the  bridle  or  lines  he  could  not  be  said  to  be  negligent  per  se,  re- 
gardless of  the  ordinance. 

4.  Same;  Instructions. — Where  the  action  was  for  the  value  of  an 
animal  killed  by  a  collision  with  a  runaway  team  in  the  street,  and 
the  defense  was  that  the  plaintiff  allowed  the  animal  to  stand  In  the 
street  unattended.  In  violation  of  an  ordinance,  and  that  this  negli- 
gence proximately  contributed  to  the  loss  of  the  animal,  a  charge 
that  if  the  plaintiff's  animal  was  left  in  the  street  unattended  and  un- 
hitched, and  if  the  injury  would  have  been  averted  had  there  been  an 
ordinarily  prudent  attendant,  then  the  injury  would  have  been  due 
to  plaintiff's  negligence,  is  a  correct  statement  of  law,  as  the  facts 
hypothesized  correspond  with  those  pleaded. 

5.  Damages;  Destruction  of  Personal  Property;  Measure. — The 
general  rule  for  the  measure  of  damages  for  personal  property  de- 
stroyed or  rendered  valueless.  Is  the  value  of  the  property  at  the 
time  of  the  Injury,  with  Interest. 

6.  Same;  Elements;  Expenses  Incurred. — If  an  animal  Is  not  so 
seriously  Injured  as  to  indicate  that  its  recovery  Is  Improbable,  the 
owner  owes  the  duty  to  the  person  Injuring  It  to  resort  to  all  pru- 
dent means  to  save  the  animal  and  reduce  the  damages;  hence,  the 
owner  can  recover  the  expenses  reasonably  incurred  to  that  end,  in 
addition  to  the  animal's  value,  if  it  subsequently  dies  as  a  proximate 
result  of  the  injury. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Berney. 

Action  by  the  Standard  Equipment  Company  against 
the  Southern  Hardware  &  Supply  Company.  Judg:ment 
for  plaintiff,  and  defendant  appeals.  Reversed. and  re- 
manded. 

The  allegations  of  the  complaint  are,  substantially, 
that  a  team  of  defendant  was  left  standing  in  the  streets 
of  Mobile  unhitched,  in  violation  of  an  ordinance  of 
the  city  against  leaving  a  team  unhitched  or  unattend- 
ed, and  that  the  team  ran  away,  injuring  a  mule  of  plain- 
tiff. Damages  are  claimed  for  medical  attention  for  the 
mule,  and  for  the  value  of  the  mule,  and  for  the  rent 
and  hire  of  a  mule  to  take  the  place  of  the  one  injured. 

Defendant  filed  the  general  issue  and  the  following 
special  plea:    "(2)  It  is  true,  as  alleged  in  the  second 


Digiti 


ized  by  Google 


698  SUPREME   COURT  tvoi. 

[Southern  Hardware  6  Supply  Co.  v.  Standard  Equipment  Co.] 

count  of  the  complaint,  that  the  city  of  Mobile  had  in 
force,  at  the  time  of  the  alleged  injuries  to  plaintiff's 
mule,  the  ordinance  mentioned  in  said  second  count; 
and  defendant  avers  that  plaintiff  itself  was  guilty  of 
negligence,  in  this :  That  it  allowed  its  mule,  the  injury 
and  death  of  which  is  the  subject  of  this  suit,  to  be  and 
stand  on  the  public  streets  of  ?aid  city  of  Mobile  unat- 
tended and  without  being  hitched,  in  violation  of  said 
ordinance,  and  said  negligence  of  plaintiff  in  having  no 
attendant  in  charge  of  the  mule  at  the  time  proximately 
contributed  to  the  injuries  received  by  the  said  mule." 

The  assignments  of  error  as  to  evidence  are  as  follows : 
"(1)  The  court  erred  in  sustaining  plaintiff's  objection 
to  defendant's  question  to  the  witness  Christian  as  to 
why  he  did  not  say  to  defendant  that  he  wanted  it  to 
take  charge  of  the  mule  before  he  sent  it  to  Edwards 
Ho'jpital.  (2)  The  court  erred  in  sustaining  plaintiff's 
objection  to  defendant's  question  to  the  witness  New^  as 
to  whether  a  driver  in  charge  of  plaintiff's  mule  would 
or  would  not  have  been  able  to  get  the  mule  out  of  the 
way  of  the  runaway  team.  (3)  The  court  erred  in  sus- 
taining plaintiff's  objection  to  the  defendant's  ques- 
tion to  the  witness  Herzog  as  to  whether  a  reasonably 
prudent  driver  or  attendant  in  charge  of  plaintiff's  mule 
could  have  gotten  him  out  of  the  way  of  the  approaching 
runaway  team." 

The  court,  in  its  oral  charge,  instructed  the  jury  that 
it  was  negligence  per  se  to  leave  the  wagon  there  un- 
attended. Exception  was  reserved  to  this,  as  was  an  ex- 
ception to  the  following  oral  charge:  "Now,  it  seems 
from  tlie  evidence  tliat  plaintiff  was  abo  guilty  of  leav- 
ing his  animal,  the  mule  that  was  injured,  unattended  in 
ihe  strc^et.  I  think  I  can  charge  you  as  a  matter  of  law 
that  plaintiff  is  guilty  of  negligence  in  that  respect.  Put 
you  must  look  to  see  whether  that  was  the  proximate 
cause  of  the  injury,  or  whether  the  original  negligence 
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of  defendant  was  the  proximate  cause;  and  if  you  be- 
lieve that  this  wagon  of  plaintiff  was  standing  there  un- 
attended, and  that  there  Avas  a  driver  near,  and  that  the 
driver  saw  this  runaway  team  coming  towards  him,  and 
if  this  driver  negligently  failed  to  draw  aside  and  let 
the  runaway  team  pass,  then,  of  course,  that  would  be 
contributory  negligence,  which  would  defeat  this  re- 
covery." 

The  following  charge  was  refused  to  defendant :  "(4 ) 
The  court  charges  the  jury  that  if  you  believe,  from  all 
the  evidence,  that  the  mule  and  team  of  plaintiff  was 
standing  on  the  street  unhitched  and  unattended,  and 
if  you  further  believe,  from  all  the  evidence,  that  if  it 
had  been  attended  by  an  ordinarily  prudent  person,  the 
injury  would  have  been  averted,  then  the  injury  to  said 
mule  would  have  been  due  to  the  contributory  negligence 
of  the  plaintiff  in  not  having  said  mule  attended  by  such 
prudent  person,  and  your  verdict  should  be  for  the  d(»- 
fendant." 

MclNTOsn  &  Rich,  for  appellant.  The  claim  for  |55 
expended  in  doctor's  bills  and  medicine  in  an  effort  to 
have  the  wound  cured  was  not  a  proper  element  of  dam- 
age.— 1  Southerland  on  Damage,  p.  57:  Williams  v,  L 
Co.y  106  Ala.  254.  Charge  4  should  have  been  given. — 
Griel  r,  Marks,  51  Ala.  556;  Bibb  i\  Mitchell,  58  Ala.  657. 
If  a  new  force  or  power  intervenes  sufficient  of  itself 
to  stand  as  the  cause  of  the  misfortune,  the  other  power 
must  be  considered  too  remote. — Thompson  v.  L,  &  N, 
R.  R,  Co,i  91  Ala.  496;  Armstrong  v.  R,  R.  Co,,  123  Ala. 
247.  The  law  will  refer  tlie  damages  and  injury  to  the 
last  proximate  cause. — .4.  G.  aS\  v.  Tail,  142  Ala.  141. 
The  verdict  was  clearly  contrary  to  the  evidence,  and  a 
new  trial  should  have  been  granted. — Parsons  v.  The 
State,  21  Ala.  300;  McDanieU  v.  The  State,  76  Ala.  1. 
Counsel  discuss  assignments  of  error  relative  to  evi- 
dence, but  without  citation  of  authority. 
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R.  W.  Stoutz^  for  appellee.  Where  the  bill  of  ex- 
ceptions does  not  purport  to  contain  all  the  evidence,  it 
will  be  presumed  in  the  appellate  court  that  there  was 
evidence  introduced  to  sustain  the  rulings  of  the  court  as 
to  the  evidence  and  instructions. — E,  P.  &  T.  R.  R.  Co.  v. 
Slater,  101  Ala.  245;  Wadsworth  v.  Williams,  101  Ala. 
264.  The  damages  sought  to  be  stricken  were  a  proper 
element  of  damages  entering  into  the  case. — 13  Cyc.  61 ; 
Ellis  t\  Hilton,  43  N.  W.  1048;  18  Am.  St.  Rep.  438; 
6  L.  R.  A.  454.  If  the  animal  had  recovered  the  expense 
of  effecting  its  cure  would  be  the  direct  consequence  of 
the  injury,  and  such  expense  could  have  been  recovered. 
—13  Cjc.  150;  Southern  Ry.  Co,  v.  Gilmer,  143  Ala.  490. 
Witnesses  cannot  testify  to  their  motives,  wishes  or 
mental  status. — Barnwell  v,  Stephens,  142  Ala.  609.  The 
negligence  of  the  plaintiff  in  leaving  its  own  animal  un- 
hitched will  not  defeat  a  recovery,  it  not  being  the  proxi- 
mate cause. — West.  Ry.  v.  Mutch,  97  Ala.  194.  The  court 
properly  instructed  the  jury  as  a  matter  of  law,  that  the 
leaving  of  defendant's  team  unattended  was  negligence. 
—Gothard  v\  A,  G,  S,,  67  Ala.  120;  Southern  Ry.  Co.  v. 
Frather,  119  Ala.  588;  21  A.  &  E.  Ency  of  Law,  480;  26 
Cyc.  1529.  The  court  did  not  err  in  refusiing  a  new 
trial.  The  matter  complained  of  is  not  pr6perly  set  forth 
in  the  record.—/;.!?  parte  H.  A.  &  B.  R.  R.  Co.^  105  Ala. 
221 ;  R.  &  D.  R.  R.  Co.  v.  Jones,  102  Ala.  212;  Cohb  v. 
M alone,  92  Ala.  630.  On  these  same  authorities  even  if 
properly  presented  the  court's  action  was  not  erroneous. 

ANDERSON,  J.— Conceding  that  the  violation  of  the 
ordinance  in  question  would  be  negligence  per  se,  the 
court  invaded  the  province  of  the  jury  in  so  much  of  the 
oral  charge  as  assumed  and  instructed  the  jury  that  the 
wagon  of  defendant  was  left  unattended  and  that  the 
defendant's  driver  was  in  effect  guilty  of  negligence 
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The  ordinance  prevents  tlie  "leaving  of  a  horse,"  etc., 
"unattended  in  the  street."  "Leaving,"  as  used  in  this 
ordinance,  means  to  desert,  to  abandon,  to  forsake;  hence 
to  give  up,  to  relinquish.  It  was  therefore  a  question 
for  the  jury  as  to  whether  or  not  the  defendant's  driver 
violated  the  ordinance.  The  witness  West  testified: 
"The  team  was  attended  by  the  driver,  and  being  loaded 
by  him,  and  also  by  the  man  who  helps  to  load;  but 
nobody  was  holding  the  mules.  The  driver  was  right 
there,  and  he  grabbed  the  bridle  before  they  had  gone 
10  feet,  and  before  they  struck  the  mule  of  the  Standard 
Equipment  Company."  It  is  true  the  witness  stated 
that  no  one  was  actually  holding  the  mules;  but  this  did 
not,  of  itself,  amount  to  a  violation  of  the  ordinance. 
Nor  can  it  be  said  that  the  driver  was  guilty  of  negli- 
gence per  se,  regardless  of  the  ordinance,  simply  be- 
cause he  was  not  holding  the  bridle  or  lines  at  the  time 
the  team  started. 

The  general  rule  as  to  the  measure  of  damages  for 
property  destroyed  or  rendered  valueless  is  the  market 
value  of  same  at  the  time  of  the  injury  or  destruction, 
and  the  interest. — Southern  Ry,  v,  Gilmer,  143  Ala.  490, 
39  South.  265.  T\Tiile  this  is  the  general  rule,  and  it 
affords  full  compensation  in  case  of  the  total  destruction 
of  the  property  or  its  value,  yet  there  is  good  authority 
to  the  effect,  especially  in  case  of  injury  to  animals,  that, 
if  the  animal  is  not  killed  or  so  injured  as  to  indicate 
an  improbable  recovery,  the  owner  has  not  only  the 
right,  but  it  is  his  duty,  to  resort  to  all  prudent  and 
reasonable  means  to  save  the  animal,  and  thereby  reduce 
the  damages.  This  is  done  for  the  benefit  of  the  de- 
fendant, and  the  owner  is  entitled,  as  element  of  dama- 
ges, to  the  reasonable  expense,  prudently  incurred,  in  his 
efforts  to  save  the  animal.  It  is  insisted  that,  while 
this  may  be  the  rule  in  case  of  a  mere  injury,  it  does  not 
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obtain  where  there  is  a  total  destructiion  or  death  of 
the  animal,  and  when  the  plaintiff  gets  the  value  of  the 
animal  he  gets  full  compensation.  We  are  inclined  to 
follow  the  authorities  that  hold  that  the  plaintiff  is  en- 
titled to  recover  the  expenses  reasonably  and  prudently 
incurred  by  him  in  his  efforts  to  save  the  animal,  in  ad- 
dition to  the  value  thereof,  in  case  of  the  subsequent 
death  of  same  as  the  proximate  result  of  the  defendant's 
wrong.— 13  Cyc.  61;  ElHs  v.  Hilton,  78  Mich.  150,  43 
N.  W.  1048,  6  L.  R.  A.  454, 18  Am.  St.  Rep.  438;  Watson 
V.  IAsb(m  Bridge  Co.,  14  Me.  201,  31  Am.  Dec.  49. 

It  is  also  argued  that  it  would  be  dangerous  to  permit 
a  recovery  for  expenses  in  attempting  to  cure  or  restore 
the  animal,  in  addition  to  the  value  thereof,  in  case  of 
death,  as  the  expenses  would  exceed  the  value  of  the 
animal.  The  answer  to  this  is :  The  law  only  allows 
reasonable  expenses  prudently  incurred  to  save  the  ani 
mal.  If  the  expense  excee<led  the  value  of  the  animal, 
or  is  for  treating  one  whose  condition  was  such  as  to 
make  it  apparent  that  a  recovery  was  hopeless,  then  it 
would  not  be  reasonable,  and  would  not  be  sanctioned. 
The  trial  court  did  not  err  in  not  charging  out  the  claim 
for  medicine  and  treatment  of  the  mule  as  ah  element  of 
damages. 

Charge  4,  requested  by  the  defendant,  should  have 
been  given.  It  did  no  more  than  to  instruct  a  finding 
for  the  defendant,  if  the  jury  believed  from  the  evi- 
dence, the  facts  therein  hypothesized,  and  which  cor- 
re>sponded  witli  those  relied  upon  in  special  plea  2. 

The  trial  court  committed  no  reversible  error  in  rul- 
ing upon  the  evidence. 

The  judjiinent  of  the  law  and  equity  court  is  revers- 
ed, and  the  cause  remanded. 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 
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Robinson  v.  Cowan. 

Damages  for  Setting  Out  Fire. 

(Decided  Dec.  17,  1908.    47  South.  1018.) 

1.  Negligence;  Acts  Constituting ;  Setting  Out  Fire;  Proof  Re- 
quired.— In  an  action  for  damages  for  fire  set  out  by  one  for  the  pur- 
pose of  burning  debris  on  his  own  land,  negligence  must  be  averred 
and  proven,  and  the  mere  proof  of  damages  or  destruction  of  prop- 
erty from  the  fire  will  not  of  itself  authorize  an  inferenec  of  negli- 
gence, except  where  it  is  set  out  by  locomotives  and  agencies  of  like 
power  and  utility. 

2.  Same. — Whether  or  not  a  land  owner  in  setting  out  fire  on  his 
own  land,  which  damages  the  land  and  property  of  another,  is  neg- 
ligent, is  usually  a  question  of  fact,  depending  on  the  surrounding 
circumstances;  and  a  person  is  chargeable  with  notice  of  what  is 
reasonably  to  be  expected,  but  is  not  obliged  to  anticipate  anything 
unusual,  not  reasonably  to  be  expected.  In  this  case  the  evidence 
is  examined  and  held  sufficient  to  sustain  a  finding  that  the  land- 
owner was  guilty  of  negligence  in  setting  out  the  fire. 

3.  Appeal  and  Error;  Review;  Finding  of  Trial  Court. — Since  the 
finding  of  the  facts  by  the  court  without  a  Jury  is  the  equivalent  of 
a  verdict  by  the  jury,  in  contemplation  of  law,  such  finding  will  not 
be  disturbed  unless  the  evidence  is  palpably  insufficient  to  support  it. 

Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  John  H.  Disqi^e. 
Action  bj^  M.  A.  Cowan  against  J.  K.  Robinson.    Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

Hood  &  Murphee,  for  appellant.  There  can  be  no  re- 
covery in  the  absence  of  negligence  and  it  certainly  was 
not  negligence  to  set  fire  to  the  logs  on  a  calm  morning. 
For  a  complete  discu^^sion  of  this  question  we  call  the 
court's  attention  to  the  case  of. — McNally  r.  Caldwell, 
30  Am.  St.  Rep.  503 ;  Swrenei/  v.  Merrill,  5  Am.  8t.  Rep. 
734:;  Fahn  v.  Reichart,  76  Am.  Dec.  237;  Cathon  v.  Nich- 
ols, 51  Am.  Rep.  222. 

CtJLi^t  &  Martin,  for  appellee.  The  facts  in  this  case 
show  such  negligence  as  entitles  the  plaintiff  to  recover 


Digiti 


ized  by  Google 


604  SUPREME  COURT  t^'^^ 

[Robinson  v.  Cowan.] 

the  damages  arising  therefrom. — 13  A.  &  E.  Ency  of 
Law,  410;  4  la.  506;  1  la.  108;  52  Me.  256;  14  Minn. 
153;  5  Jones,  78;  43  Cal.  437;  70  N.  Y.  112;  87  Va.  466; 
107  Mass.  494;  50  N.  C.  78. 

McCLELLAN,  J. — The  action  is  grounded  on  the  as- 
serted liability  of  Robinson  for  damages  occasioned  to 
the  land  and  improvements  thereon  of  Cowan  by  reason 
of  the  negligent  setting  out  or  negligent  control  of  fire 
set  out  by  Robinson,  an  adjoining  proprietor  to  Cowan, 
on  Robinson's  land  in  the  course  of  clearing  "new 
ground.''  The  trial  was  by  the  court  without  jury,  and 
the  only  errors  assigned  are  ( 1 )  the  finding  and  conclu- 
sion upon  the  evidence  and  (2)  in  the  rendition  of  the 
judgment  for  plaintiff. 

The  general  rule,  subject  to  an  exception  to  be  stated, 
is  that  mere  proof  of  the  damage  or  destruction  of  the 
property  by  fire  does  not  of  itself  authorize  an  inference 
of  negligence.— L.  cf  N.  J?.  R.  C.  v.  Reese,  85  Ala.  497, 
5  South.  283,  7  Am.  St.  Rep.  66;  29  Cyc.  595,  and  note. 
The  exception  referred  to  affects  locomotives,  and  possi- 
bly other  agencies  of  like  power  and  utility.  Reese^s 
Case,  supra.  The  reason  for  the  exception  is  given  there- 
in. So  that  in  a  case  of  this  character  the  obligation 
is  on  the  plaintiff  to  aver  and  prove  to  the  requisite  de- 
gree of  satisfaction  that  the  defndant,  in  the  burning, 
as  was  his  right,  debris  on  his  land,  with  a  view  to  its 
clearing  and  cultivation,  or  in  the  precautions  taken  for 
the  control  of  the  fire  so  set,  was  negligent. — 29  Cyc.  pp. 
460,  461,  and  notes;  full  note  to  McNally  v.  Colwell 
(Mich.)  30  Am.  St.  Rep.  503  et  seq.  As  appears,  and 
with  evident  reason,  the  numerous  decisions  in  other 
jurisdictions  touching  the  inquiry  whether  such  negli- 
gence, to  liability,  infected  the  setting  out  of  the  fire  or 
the  precautions  omitted  or  taken  in  respect  of  its  con- 
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trol,  is  very  generally  a  question  of  fact,  embracing  in 
serviceable  elements  leading  to  the  conclusion  of  negli- 
gence vel  non  these  factors,  among  others:  The  char- 
acter of  the  substance,  whether  highly  inflammable  or 
not,  to  be  burned;  the  existence,  at  the  time  of  the  set- 
ting of  the  fire,  of  a  wind  reasonably  calculated  to  spread 
fire;  the  proximity  of  the  substance  desired  to  be  burned 
to  the  property  of  another  capable  of  destruction  by  fire ; 
the  size  of  the  conflagration  reasonably  to  be  anticipated 
from  the  destruction,  or  its  attempt,  by  fire,  of  the  mate- 
rial desired  to  be  burned ;  the  inflammable  character,  if 
so,  of  adjacent  property  of  another — the  standard  where- 
by negligence  vel  non,  in  such  case  to  be  determined, 
being  indicated  by  this  inquiry :  "Did  the  person  start- 
ing the  fire  use  such  care,  caution,  and  diligence  as  a 
prudent  and  reasonable  man  would  have  exercised  under 
the  circumstances?"  Authorities  supra.  From  this  it 
necessarily  results  that  this  duty  of  care,  caution,  and 
diligence,  under  all  the  circumstances  surrounding  the 
setting  out  of  the  fire,  does  not  embrace  the  obligation 
to  anticipate  unusual  wind  springing  up  after  the  fire 
is  started,  or  other  factors  intervening  not  reasonably 
suggested  by  the  caution,  care,  and  prudence  stated. 

In  the  light  of  these  considerations,  the  inquiry,  on 
this  appeal,  is  one  of  fact,  viz. :  Was  there  such  a  pal- 
pable insufficiency  of  evidence  of  the  negligence  averred 
as  warrants  us  in  reversing  the  finding  below,  the  legal 
equivalent  of  the  verdict  of  a  jury? — L,  &  N,  If,  R.  Co. 
V,  Solomon,  127  Ala.  189,  30  South.  491.  Necessarily 
the  judgment  followed  the  finding.  The  testimony  for 
the  plaintiff,  bearing  immediately,  or  in  reasonable  in- 
ference, upon  the  is^^^ue  of  negligence  vel  non,  was  to 
this  effect :  That  the  clearing  contained  five  or  six  acres, 
and  the  fired  log  heaps,  some  of  them  containing  2  or  3 
cords  of  wood,  next  to  plaintiff's  land,  from  5  to  14  steps, 
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a  part  of  the  alleged  exposed  distance,  from  the  fence 
of  the  plaintiff,  located  about  6  feet  within  his  line,  the 
lands  being  timbered;  that  these  heaps  extended  for 
about  150  yards  along  plaintiff's  line;  that  these  lands 
had  not  been  burned  over  for  8  years  prior  to  this  fire; 
that  the  log  heaps  made  "considerable  big  fires;"  that 
the  wind  was  blowing  from  the  defendant's  land,  when 
fire  was  set  out,  towards  the  lands  of  plaintiff,  from  ear- 
ly in  the  morning  up  to  the  time  the  fire  was  communi- 
cated to  plaintiff's  property,  Avhich  Avas  about  noon.  The 
testimony  for  the  defendant  was  to  the  effect  that  the 
fired  log  heaps  were  more  than  100  feet  from  plaintiff's 
land;  that  precautionary  measure  were  taken  to  pre- 
vent the  communication  of  the  fire  to  plaintiff's  prop- 
erty ;  that  a  calm  existed  at  the  time  the  heaps  were  fir- 
ed ;  and  that  the  fire  was  driven  to  plaintiff's  lauds  only 
by  a  "high  wind"  that  sprung  up  after  the  fires  were 
started. 

Aside  from  any  consideration  of  proper  preparations, 
suggested  by  due  care  on  the  part  of  Robinson,  to  pre- 
vent the  spread  of  the  fire  to  plaintiff's  property,  we  can- 
not affirm  that  the  trial  court  was  not  justified  in  pro- 
nouncing, as  upon  the  face  of  the  testimony  for  the  plain- 
tiff, the  firing  of  the  log  heaps,  under  the  circumstances, 
negligent.  According  to  the  plaintiff's  testimony,  thei-e 
was  a  wind  blowing  in  the  direction  of  his  land  when 
the  fire  was  set,  and  also  positive  testimony  shoAving  such 
proximity  of  the  heaps  of  that  size  as  that  the  trial  court 
might  very  reasonably  have  concluded  to  be  dangerous, 
hazardous,  to  plaintiff's  property.  True,  there  was  testi- 
mony to  the  effect  that  the  material  in  the  heaps  was 
"green  pine  and  other  timbers,"  which  were  "chunked" 
up  by  the  defendant  or  his  help ;  but  there  can  be  no  rea- 
sonable doubt,  from  the  Avhole  evidence,  but  that,  what- 
ever the  material  in  the  heaps,  whether  inflammable  or 
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not,  a  large  fire  was  created  by  the  burning  of  those 
heaps.  We  cannot  say  that  on  the  proof  made  the  trial 
court  was  not  well  invited  to  the  conclusion  that  the  de- 
fendant was  not  properly  careful  and  diligent,  so  as 
to  avoid  the  imputation  of  negligence. 
The  judgment  is  affirmed. 

Tyson^  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 


4tlaiita  Al  Birinitighani  A.  L.  Ry. 
V.  Browu. 

Damages  for  Trespass  by  Stock  on  Account  of  Defective 
Cattle  Guard. 

(Decided  Dec.  17,  1908.    47  South.  73.) 

1.  Pleading;  Separate  Cause  of  Action;  Conjunctive  Allegation. — 
Where  causes  are  conjunctively  alleged  in  the  same  count,  different 
in  their  nature,  but  of  the  same  clas-s  both  must  be  proven  to  author- 
ize a  recovery,  but  such  conjunctive  allegation  of  different  causes 
does  not  render  the  complaint  demurrable  because  of  a  combination 
of  two  different  causes  in  one  count. 

2.  Railroads;  Operation;  Cattle  Guard;  Demand  for. — ^The  statute 
requiring  the  putting  in  of  guards  and  the  keeping  of  the  same 
repair  whenever  the  owner  of  the  land  through  which  the  railroad 
runs  shall  make  demand  on  it  or  its  agents,  does  not  require  that 
the  landowner  make  the  demand  on  the  special  agent  who  is  bound  to 
construct  the  cattle  guards ;  it  is  sufficient  if  a  demand  be  made  upon 
the  (corporation  or  any  of  its  authorized  agents. 

3.  Same;  Repair;  Detnand. — Section  3840,  Code  1896,  does  not  re- 
quire a  new  demand  to  repair  cattle  guards  when  they  get  out  of 
repair.  When  the  demand  Is  made  to  place  them  it  becomes  the  duty 
of  the  company  to  construct  them  and  keep  them  in  repair. 

4.  Same;  Injuries  From  Construction;  Trespass  hy  Cattle;  Com- 
plaint. — A  complaint  in  an  action  against  a  railroad  for  trespass  by 
stock  on  account  of  the  failure  to  erect  and  maintain  in  good  condi- 
tion cattle  guards  need  not  specify  which  particular  cattle  guards 
are  out  of  repair;  it  is  sufficient  if  it  charges  a  failure  to  keep  the 
cattle  guards  in  repair. 

5.  Same. — It  being  a  matter  of  evidence  that  cattle  guards  were 
needed  to  prevent  the  trespass  of  stock  upon  land  through  which  the 
railroad  ran,  a  complaint  which  alleges  that  such  guards  were  nee- 
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essary,  need  not  go  further  and  alleges  that  when  the  demand  waa 
made  on  the  company  to  construct  cattle  guards  that  plaintiff  showed 
the  company  that  cattle  guards  were  necessary. 

6.  Sanie;  Evidence  of  Ownership:  Instruction. — Where  the  action 
was  against  the  Atlanta  &  Birmingham  Air  Line  Railway,  and  the 
proof  showed  that  the  railroad  that  ran  through  plaintiff's  land 
was  known  as  the  Atlanta  &  Birmingham  Air  Line  Railway,  and 
assessed  for  taxes  by  that  name,  a  prima  facie  c/»se  was  established; 
and  defendant  failing  to  introduce  any  evidence  to  the  contrary,  the 
court  properly  based  its  charge  on  the  idea  that  the  defendant  owned 
the  road. 

7.  Same;  Measure  of  Damages. — In  an  action  against  a  railroad 
for  injury  to  land,  crops,  etc.,  by  stock  trespassing  thereon,  on  ac- 
count of  the  failure  to  erect  and  keep  in  proper  condition  cattle 
guards,  the  measure  of  damages  is  the  value  of  the  things  destroyed, 
and  not  the  difference  in  the  value  of  the  lands  before  and  after  de- 
struction. 

8.  Trespass;  Injury  to  Land;  Measure  of  Damages. — The  general 
rule  for  the  measure  of  damages  in  actions  for  trespass  to  land  itself 
is  the  difference  in  the  value  of  land  before  and  after  the  trespass. 

9.  Damages;  Injury  to  Land;  'Segligence;  Measure  of  Damages.— 
In  an  action  for  negligence  resulting  in  injury  to  lands  and  crops  the 
recovery  of  damages  is  limited  to  the  value  of  the  things  destroyed, 
provided  such  things  have  a  value  which  can  be  ascertained  with- 
out reference  to  the  soil ;  and  not  the  difference  in  the  value  of  the 
land  before  and  after  such  destruction. 

10.  Same;  Expenses  Incuned. — With  the  provision  that  plaintiff 
can  not  recover  in  all  more  than  the  amount  of  damages  w^hich  he 
would  have  been  entitled  to,  had  not  the  expense  been  incurred,  it 
was  competent  to  show  what  expense  was  incurred  by  plaintiff  in 
trying  to  keep  trespassing  stock  off  his  land,  where  the  action  was 
for  a  failure  to  erect  and  keep  in  repair  cattle  guards. 

11.  Same;  Injury  to  Land;  Measure  of  Damages. — Where  one  is 
prevented  from  cutlivating  his  land  from  depreilatinn  of  stock,  where 
the  land  had  ijeen  prepared  for  cultivation,  the  mea'^ure  of  damages 
is  what  was  lost  by  being  prevented  from  cultivating  the  land,  and 
not  the  rental  value  thereof. 

12.  Same;  Destruction  vf  Crt^ps :  Measure  of  Tfamages. — The  meas- 
ure of  damages  for  the  destruction  of  crops  is  the  value  of  the  crops 
at  the  time  they  were  destroyed. 

13.  Same;  Instructions  Not  Covered  hy  Evidence.— Where  plaintiff 
proved  what  the  grass  destroyed  was  worth,  but  Introduced  no  evi- 
dence as  to  what  the  lands  would  have  brought  for  hay  and  pasturage, 
a  charge  instructing  that  plaintiff  could  recover  the  value  of  such 
hay  and  pasturage  was  erroneous. 

14.  Landlord  and  Tenant;  Injury  to  Land;  Right  of  Action. — A 
landlord  who  is  entitled  to  a  share  of  the  crops  as  rent,  may  recover 
to  the  extent  of  his  share  where  the  crops  are  destroyed  by  tres- 
passing stock. 

15.  Same.— Where  it  appeared  that  the  plaitiff  had  leased  the  Innd 
to  tenants  for  a  share  of  the  crops,  and  there  was  a  conflict  in  the 
evidence  as  to  the  amount  of  damages,  a  charge  authorizing  the  jury 
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to  consider  the  damages  not  only  to  plalntlflTs  share  but  to  the  entire 
crop,  was  erroneous. 

16.  Interest;  Unliquidated  Demand. — Where  damages  for' the  de- 
struction or  Injury  to  the  property  have  an  ascertainable  money  value, 
It  Is  proper  to  add  to  the  damages  ascertained.  Interest  from  the  date 
when  the  injury  was  done. 

17.  Evidence;  Opinion. — ^A  witness  cannot  give  his  opinion  as  to 
the  amount  of  damage  done  to  crops  by  trespassing  stock,  but  must 
testify  to  the  facts  themselves  from  which  the  jury  will  ascertain  the 
damage& 

18.  Evidence;  Memoranda;  AdmiasihUity. — ^Where  memoranda  of 
the  amount  of  damage  to  property  by  stock  trespassing  were  not  made 
at  the  time  of  the  examination  of  the  crop,  and  the  witness  did  not 
make  the  necessary  statement  to  render  the  memoranda  themselves 
admissible,  and  the  witness  did  not  state  that  he  had  independent 
knowledge  of  the  matters  therein  contained,  the  memoranda  were  not 
admissible  in  evidenec  as  an  estimate  of  the  damages. 

19.  Appeal  and  Error;  Curing  Error. — Error  in  admitting  In  evi- 
dence memoranda  containing  estimate  of  damages  to  stock  by  tres- 
passing stock  is  not  cured  by  instruction  that  such  memoranda  are 
not  conclusive  evidence. 

Appeal  from  St.  Clair  Circuit  Court 

Heard  before  Hon.  A.  H.  Alston. 

Action  by  W.  T.  Brown  against  the  Atlanta  &  Bir- 
mingham Air  Line  Railway  for  trespass  on  lands  by 
stock  on  account  of  the  failure  of  defendant  to  erect  and 
keep  in  proper  condition  cattle  guards.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed  and  re 
manded. 

The  following  chargas  were  refused  to  defendant: 
(1)  The  general  affirmative  charge.  (2)  "I  charge  you 
that  plaintiff  is  not  entitled  to  recover  any  damages  for 
any  injury  or  any  destruction  of  the  crop  on  said  lands 
in  the  year  1905."  (3)  "I  charge  you  that,  under  the 
evidence  in  this  case,  plaintiff  had  no  title,  interest,  or 
properj  y  in  the  growing  crops  on  said  land,  during  1905, 
for  Avhich  he  can  recover  damages  in  this  case."  (6)  "I 
charge  you  that  plaintiff  cannot  recover  damages  for 
any  interest  or  property  in  the  crops  which  might  have 
been  growing  on  said  land."  (9)  "I  charge  you  that 
plaintiff  can  only  recover  in  this  case  damages  for  such 
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injury  to  his  reversionary  interest  in  said  land  as  were 
of  a  permanent  character,  and  the  injury  or  destruction 
of  said  chops  growing  on  said  land  during  the  year  1905 
is  not  such  an  injury  to  his  reversionary  interest  for 
which  plaintiflf  can  recover." 

The  complaint  was  in  the  following  language :  "Plain- 
tiff claims  of  defendant,  a  corporation,  the  sum  of  $1,900 
as  damage?,  for  that  defendant  is  a  corporation,  and 
as  such  corporation  was,  on  or  about  the  1st  day  of 
January,  1905j  and  prior  thereto,  and  at  all  times  dur- 
ing the  year  1905,  engaged  in  the  operation  of  a  railroad 
in  and  through  St.  Clair  county,  Ala.,  which  said  rail- 
road passed  through  the  grounds  and  fields  of  plaintiff, 
towit,  through  the  lands  of  plaintiff  situated  in  the 
town  of  Ragland,  and  of  plaintiff  situated  in  section  7 
and  18,  all  in  township  15,  range  5  east,  and  all  situated 
in  St.  Clair  county,  Ala.,  and  thereby  rendered  cattle 
guards  or  stock  gaps  necessary  to  prevent  the  depreda- 
tion of  stock  upon  plaintiff's  said  lands  and  growiing 
crop  on  said  lands;  that  defendant  negligently  failed 
and  refused  to  put  in  or  supply  cattle  guards  at  the 
several  points  Avhere  said  railroad  entered  the  said  land 
of  plaintiff,  so  as  to  i)revent  stock  of  all  character  from 
entering  on  plaintiff's  land  and  destroyinig  plaintiff's 
crops,  which  were  at  the  time  growing  and  being  grown 
on  said  land,  notwithstanding  plaintiff  nmde  repeated 
demands  on  L.  B.  Parsons,  the  superintendent  of  defend- 
ant, prior  to  the  injury  thereinafterwards  complained  of, 
said  railroad,  and  other  agents  of  said  railroa<l  corpo- 
ration, to  have  good  and  sufficient  cattle  guards  or  stop 
gaps  placed  on  said  railroad  at  such  point  where  defend- 
ant's said  railroad  entered  the  lands  of  plaintiff,  but 
defendant  negligently  failed  so  to  do,  and  as  a  proximate 
result  of  such  negligence  of  defcmdant,  and  by  reason  of 
the  insufficient  cattle  guards  or  stop  gaps  so  placed  by 
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defendant  at  said  point  where  defendant's  said  railroad 
enters  the  said  lands  of  plaintiff  and  defendant's  said 
negligent  failure  on  plaintiff's  land  to  repair  the  same, 
at  divers  times  during  the  year  1905  large  numbers  of 
cows,  hogs,  goats,  horses,  and  other  stock  entered  into 
said  fields  and  lands  at  said  point  on  defendant's  said 
railroad,  and  injured  and  destroyed  plaintiff's  fruit 
trees,  growing  crops  of  corn,  wheat,  grass,  hay,  and  cot- 
ton, and  did  great  depredation  to  plaintiff's  land  and 
all  crops  growing  thereon,  by  eating  said  growing  crops, 
tearing  down  said  fruit  trees,  tramping  the  ground,  and 
entirely  destroying  plaintiff's  crop,  and  by  reason  of 
such  negligence  of  defendant  in  the  failure  to  repair 
and  put  good  and  sufficient  cattle  guards  at  said  point 
plaintiff  has  been  put  to  great  expense  and  labor  and  loss 
of  time  in  trying  to  keep  said  stock  out  of  his  said  field 
and  preventing  greater  depredatioUj  all  to  plaintiff's 
damage." 

There  was  judgment  for  plaintiff  in  the  sum  of  $541.20. 

Tillman^  Grubb,  Bradley  &  Morrow^  for  appellant. 
No  duty  is  imposed  by  common  law  on  railroads  to  put 
in  cattle  guards.  It  is  only  by  virtue  of  the  statute  that 
this  duty  arises.— Sec.  3480,  Code  1896;  5513  Ck)de  1907; 
L.  &  N,  R.  R,  Co,  V.  Murphy,  129  Ala.  432.  The  value  of 
the  land  before  and  after  the  trespass  is  the  proper 
rule  to  apply  in  ascertaining  the  damages. — Brink metjer 
r.  Bethca,  139  Ala.  276.  The  market  value  of  the  gi'ass 
could  not  be  proven  generally,  but  the  question  should 
be  confirmed  to  the  market  value  at  the  time  of  destruc- 
tion.—r^re^/t  aw  t\  Taylor,  51  Ala.  505;  G^df  C.  &  S,  S. 
Jfy.  V.  ?(ichoIson,  25  S.  W.  54.  The  trees  damaged  were 
a  part  of  the  realty  and  though  injured  they  never  ceas- 
ed to  be  a  part  of  the  realty,  and  hence  the  question  as 
to  the  damaire  of  the  trees  should  have  been  excluded. — 
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Heflin  v,  Bingham,  56  Ala.  566;  Magnetic  Co.  v.  Mar- 
bury,  104  Ala!  465;  U,  S.  Stave  Co.  v.  Smith,  28  A.  &  E. 
Ency  of  Law,  537.  An  improper  method  was  pursued 
in  proving  the  damage  to  the  land  by  the  tramping  of 
the  cattle. — Howell  v.  Carden,  99  Ala,  108 ;  Galloway  v. 
Varner,  77  Ala.  541 ;  Jaqties  v.  Horton,  76  Ala.  238.  The 
written  estimates  themselves  were  not  admissible  in  evi- 
dence.— Achlin  V.  Hickman,  63  Ala.  494.  The  damages 
testified  to  were  remote  and  speculative. — Street  v.  St. 
Clair,  71  Ala.  110.  The  statute  gives  the  right  of  ac- 
tion to  the  owner  and  estimates  of  damages  to  the  ten- 
ant's crop  are  not  admissible. — L.  dN.v  .Murphy,  supra. 
The  fair  rental  value  of  land  in  money,  was  not  permis- 
sible to  be  shown  where  the  claim  was  for  permanent 
injuries  for  the  ?ame  wrong. — City  of  Eufaula  v.  Sim- 
mons, 86  Ala.  511 ;  Brinkmeyer  v.  Bethea,  supra.  The 
court  erred  in  saying  that  the  jury  could  take  any  por- 
tion of  the  year  to  determine  the  value  of  the  crop  at  the 
time  it  was  destroyed. — Orensham  v.  Taylor,  supra; 
Gulf  C.  &  S.  Ry.  f>.  Nicholson,  supra.  Interest  is  not 
recoverable  until  the  damages  are  assessed. — Glidden  v. 
Street,  68  Ala.  600.  Charges  2,  3,  and  6  should  have 
been  given. — Pollack  v.  Gantty  69  Ala.  373;  Street  v. 
St.  Clair,  supra;  Walker  v.  The  State,  111  Ala,  29; 
Stern  v.  Simpson,  62  Ala.  194.— 24  Cyc.  1068;  29  N.  W. 
804.  Charge  9  should  have  been  given. — Authorities 
supra. 

M.  M.  Smith  and  Victor  H.  Smith^  for  appellee.  The 
court  Avill  not  be  put  in  error  for  overruling  general 
objections  to  testimony. — A.  G.  S.  r.  Sanders^  145  Ala. 
449.  All  evidence  of  value  is  based  on  a  witness's  best 
judgment. — Authority  supra.  Counsel  discuss  other  as- 
sis^nments  of  error,  but  without  citation  of  authority. 
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SIMPSON,  J. — This  action  was  brought  by  the  appel- 
lee against  the  appellant  to  recover  damages  for  injuries 
to  lands,  crops,  etc.,  by  reason  of  the  defective  condition 
of  the  stock  gaps  on  said  land.  Appellant  insists  that 
the  demurrer  to  the  complaint  should  have  been  sustain- 
ed, because  it  combines  two  different  causes  in  one  count, 
to  wit,  the  failure  to  put  in  the  cattle  guards  and  the 
failure,  after  they  were  placed  in,  to  keep  them  in  re- 
pair. This  ground  of  demurrer  was  not  well  taken,  for 
the  reason  that  said  causes  are  alleged  in  the  conjunct- 
ive, the  only  effect  of  which  is  that  both  must  be  proved. 

It  is  next  insisted  that  the  complaint  should  have  al- 
leged that  the  notice  was  given  to  some  agent  who  was 
authorized  to  place  the  cattle  guards  in.  The  statute 
does  not  so  require,  but  simply  requires  that  the  demand 
shall  be  made  on  the  "defendant  or  their  agents."  The 
citizen  is  not  supposed  to  know  what  the  duties  of  the 
several  agents  of  the  railroad  company  are,  and  the  stat- 
ute very  properly  fails  to  require  him  to  ascertain  the 
particular  one  whose  duty  it  is  to  place  the  cattle  guards 
in. 

It  is  next  insisted  that  said  complaint  is  subject  to  the 
demurrer  because  it  does  not  allege  that  demand  was 
made  on  the  defendant  or  its  agent  to  repair  the  cattle 
guards.  The  statute  requires  the  railroad  company  to 
"put  cattle  guards  upon  such  railroad  and  keep  the  same 
in  repair  whenever  the  owner  ♦  ♦  ♦  shall  make 
demand  upon  them  or  their  agents  and  show  that  such 
guards  are  necessary  to  prevent  the  depredations  of  stock 
upon  the  land."— Code  1896,  §  3480.  We  do  not  con- 
strue this  statute  to  require  a  new  demand  whenever  the 
cattle  guards  become  out  of  repair;  but,  when  the  de- 
mand is  made  to  place  them,  it  then  becomes  the  duty 
of  the  company  to  place  them  in  and  keep  them  in  re- 
pair.    The  charge  of  failure  to  keep  the  cattle  guards 
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in  repair  is  sufficient,  without  specifying  which  particu- 
lar ones  are  out  of  repair.  The  description  of  the  land 
is  sufficient  for  identification.  It  is  not  necessary  to 
allege  that,  when  the  demand  was  made,  the  plaintiff 
showed  to  the  railroad  company  that  the  cattle  jniards 
A\  ere  necessary.  This  is  a  matter  of  evidence,  and,  when 
it  is  shown  to  the  court,  that  is  a  sufficient  compliance 
with  th(»  statute.  The  complaint  allepres,  as  a  matter 
of  fact,  tliat  they  were  necessary. 

The  proof  that  the  railroad  that  ran  through  plain- 
tifT'<  lands  was  known  as  the  "Atlanta  &  Birmingham 
Air  Line  Railway,"  was  assessed  in  that  name,  etc.,  was 
sufficient  to  make  out  a  prima  facie  case;  and,  if  the  de- 
fendant did  not  introduce  any  evidence  to  the  contrary, 
the  court  was  justified  in  basing  its  charge  on  the  idea 
that  that  is  the  railroad  company  whose  road  runs 
thrcmgh  plaintiff's  land. 

The  appellant,  in  arguing  assignments  2,  3,  4,  and  5, 
insists  that  the  proper  measure  of  damages  in  this  case 
is  the  difference  in  the  value  of  the  land  before  and  after 
the  depredation  by  the  stock,  and  that  it  was  improper 
to  admit  testimony  as  to  the  "hoorah  grass"  and  "John- 
son grass"  destroyeii  by  the  stock.  It  is  true  that  the 
general  rule  is  recognized  in  this  state  that,  in  an  ac- 
tion for  trespass  to  the  land  itself,  the  difference  be- 
tween the  value  of  the  land  before  and  after  the  trespass 
is  the  measure  of  the  damage. — Brinkmeyer  et  al  v. 
Bethea,  139  Ala.  376,  35  South.  996.  This  is  not  an  ac- 
tion of  trespass,  but  an  action  for  negligence  resulting 
in  injury.  The  true  rule  is  said  to  be  that  "if  the  thing 
destroyed,  although  it  is  part  of  the  realty,  has  a  value 
which  can  be  accurately  measured  and  ascertained,  with- 
out reference  to  the  soil  in  which  it  stands,  or  out  of 
which  it  grows,  the  recovery  must  be  for  the  value  of  the 
thing  thus  destroyed,  not  the  difference  in  the  value  of 
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the  land  before  and  after  such  destruction." — Whitbech 
V,  N.  Y.  Cent  R.  H.  Co.,  36  Barb.  (N.  Y.)  644-647.  This 
rule  is  applied  to  crops,  grass,  fruit  trees,  etc. — Byrne  v. 
Minneapolis,  etc,  Kaihcay,  38  Minn.  212,  36  N.  W.  339, 

8  Am.  St.  Rep.  668;  Railway  v.  Uorne,  69  Tex.  644,  649, 

9  S.  W.  440;  Galveston,  U.  &  S,  A,  Ry.  v.  Rhcincr  et  al., 
(Tex.  Civ.  App.)  25  S.  W.  972;  Berard  et  al  v.  Atchison, 
etc.,  R.y  (Neb.)  113  N.  W.  537;  Oresham  v.  Taylor,  51 
Ala.  505.  Our  own  court  has  said:  "If  the  trespass 
consisted  of  a  severance  of  a  part  of  the  freehold  from 
the  rest,  for  instance,  growing  timber  or  minerals,  the 
value  of  the  thing  severed,  while  it  constituted  a  part 
of  the  freehold  at  the  time  of  severance,  and  not  as  a 
chattel  after  severance,  may  be  regarded  as  a  proper 
measure  of  recovery"  {Warrior,  etc.,  Co.  v.  Mabel  Mill- 
ing CO.,  112  Ala.  626,  20  South.  918)  ;  and  again,  in  a 
case  where  damages  were  claimed  for  a  continuing  tres- 
pass, that  "the  difference  in  the  value"  before  and  after 
the  trespass  "is  an  improper  measurement  of  damages," 
although  it  might  be  competent  evidence,  to  be  consider- 
ed by  the  jury  in  connection  with  the  other  evidence 
{Abercrombie  v.  Williams  &  Windham,  127  Ala.  180, 
182,  28  South.  387) .  Where  there  is  damage  to  the  land, 
and  also  destruction  of  property  attached  to  the  land 
capable  of  ascertainment  as  to  its  value,  recovery  may 
be  had  for  both. — Receivers,  etc.,  v.  Pfluger  (Tex.  Civ. 
App.)  25  S.  W.  792;  Ft.  Worth,  etc.,  R.  t7.  Wallace, 
74  Tex.  581,  12  8.  W.  227.  These  principles  have  been 
distinctly  applied  to  cases  where  the  suit  is  for  damages 
for  failure  to  keep  the  cattle  guards  in  repair. — Smith 
V.  Chicago,  etc.,  R.,  38  Iowa  518,  522 ;  8t.  Louis  d  8.  F. 
Ry.  V.  Ritz,  33  Kan.  404,  6  Pac.  533;  K.  C.  M.  &  O.  Ry. 
V.  May  field  (Tex.  Civ.  App.)  107  S.  W.  940.  It  results 
that  there  was  no  error  in  the  matters  set  forth  in  said 
assignments. 
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The  court  erred  in  allowing  the  witness  (plaintiff) 
to  testify  as  to  what  the  amount  of  the  damage  done  to 
the  fruit  trees  was.  A  witness  cannot  give  his  opinion 
as  to  the  amount  of  damage.  The  province  of  the  jury 
is  to  ascertain  the  amount  of  damage,  and  the  witness 
must  testify  to  facts,  upon  which  the  jury  must  base  its 
findings.— /)o/tnf//  v.  Jones,  13  Ala.  490,  510,  48  Am 
Dec.  59,  et  seq. ;  Montgomery  &  W.  P.  R.  t\  Varner,  19 
Ala.  185;  Ala.  d  Fla.  7?.  v.  Bnrkett,  42  Ala.  83,  87,  88; 
Chandler  v.  Bush,  84  Ala.  102,  4  South.  207;  Dnshane  v. 
Benedict,  110  U.  S.  631,  647,  7  Sup.  Ct.  696,  30  L.  Ed. 
810;  Homes  v.  Brownlee,  63  Ala.  277;  Young  &  Co,  v. 
Cnreton,  87  Ala.  727,  6  South.  352,  4  Enc.  Ev.  pp.  12, 
13,.  For  the  same  reason  the  question  to  said  witness, 
"In  your  judgment,  what  was  the  injury  or  damage  done 
to  the  land?"  and  the  question,  in  the  same  words,  to  the 
witness  Green,  plainly,  on  their  face,  called  for  illegal 
testimony;  and  the  questions  and  answers  should  have 
been  excluded.  There  was  no  error  in  allowing  the  wit- 
ness (plaintiff)  to  testify  in  regard  to  expense  w^hich 
he  incurred  in  trying  to  keep  the  stock  out  of  his  land. 
This  is  a  proper  item  of  damage,  provided  the  plaintiff 
could  not  recover,  in  all,  more  than  the  amount  of  dam- 
age which  he  would  have  been  entitled  to,  had  not  the 
expense  been  incurred. — aS7.  L.  d  8,  F.  R,  i;.  Ritz,  33  Kan. 
404,  6  Pac.  533,  536;  13  Cyc.  154,  note  85. 

The  court  erred  in  admitting  the  estimate?  of  dam- 
ages, made  in  writing  by  several  parties,  and  the  error 
was  apparent,  because,  first  said  papers  were  admitted 
as  evidence,  and  not  merely  to  be  referred  to  by  the  wit- 
ness as  a  memorandum  to  refresh  his  own  memory,  and 
such  ex  parte  papers  are  not  admissible;  second,  the 
questions  and  answers,  in  connection  with  the  admis- 
sion of  said  papers,  called  for  the  opinion  of  the  witness 
as  to  the  amount  of  damage,  which,  Ave  have  seen,  was 
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improper;  third,  even  as  memoranda  they  were  not 
shown  to  have  been  made  at  the  time  of  the  examination 
of  the  crops ;  and  fourth,  the  witness  did  not  make  the 
necessary  statement  to  render  the  papers  themselves  ad- 
missible, nor  did  he  state  that  he  had  an  independent 
knoAvledge  of  the  matters  therein  contained  to  make 
them  admissible  as  memoranda. — Battles  v.  Tallman, 
96  Ala.  403, 11  South.  247.  That  part  of  the  oral  charge 
of  the  court,  referred  to  by  the  appellee,  did  not  cure 
this  error,  but  merely  stated  that  the  memoranda  were 
not  conslusive  evidence. 

The  court  erred  in  overuling  the  objection  to  the  ques- 
tion to  the  plaintiff,  as  a  witness,  "What  would  have 
been  a  fair  rental  value  in  money  of  the  40  acres  you 
were  prevented  from  cultivating?"  The  witness  had  tes- 
tified that  he  had  this  land  prepared  for  cultivation,  and 
was  prevented  from  cultivating  it  by  the  depredations 
of  the  stock.  The  measure  of  his  damage  was  what  he 
lost,  not  the  rental  of  the  land. 

At  the  conclusion  of  the  testimony  the  defendant 
"moved  the  court  to  exclude  all  the  testimony  in  refer- 
ence to  the  destruction  or  injury  to  the  crops"  of  the  ten- 
ants, and  "all  testimony  as  to  the  damage  suffered  by" 
them,  which  motion  was  overruled.  There  was  no  error 
in  this.  The  testimony  shows  that  the  terms  of  renting 
to  said  tenants  were  that  the  landlord  was  to  be  paid 
one-third  of  the  corn  and  one-fourth  of  the  cotton  made 
by  said  tenants  respectively,  so  that  to  the  extent  of  one- 
third  the  plaintiff  was  damaged  by  the  destruction  of  the 
crops.  While  it  is  true  that  the  title  to  the  said  one- 
third  was  not  in  the  plaintiff,  yet  the  direct  result  of 
the  depredation  was  to  defeat  plaintiff's  recovery  of  rent 
to  that  extent. 

The  court  in  its  oral  charge  instructed  the  jury  "that 
they  could  take  any  portion  of  the  year  to  determine  the 
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value  of  the  crops  at  the  time  they  were  destroyed." 
This  was  error.  While  various  ways  have  been  suggest- 
ed by  different  courts,  such  as  ascertaining  what  the 
probable  cost  Avould  be  of  carrying  the  crop  on  to  matu- 
rity and  subtracting  said  amount  from  the  probable  val- 
ue of  the  crop  when  matured,  etc.,  yet  these  are  but  meth- 
ods of  ascertaining  what  is  recognized  as  the  better  rule, 
to  wit,  that  the  measure  of  damages  is  the  value  of  the 
crop  at  the  time  it  is  destroyed. — 4  Southerland  on  Dam- 
ages (3d  Ed.)  §  1023;  13  Cyc.  153;  Greshani  v,  Taylor, 
51  Ala.  505;  Gulf,  etc.,  Ry,  v,  Nicholson  (Tex.  Civ.  App.) 
25  S.  W.  54.  F'rom  what  has  been  said  in  regard  to  the 
rental  value  of  the  40-acre  tract  which  the  plaintiff  had 
prepared  for  cultivation,  it  results  that  the  court  erred 
in  instructing  the  jury  that  the  plaintiff  could  recover 
the  reasonable  rental  value  of  said  40  acres. 

The  court  erred  in  instructing  the  jury  that  the  plain- 
tiff could  recover  for  that  portion  of  said  lands  having 
crops  of  grass  thereon  Avhat  the  same  would  have  brought 
for  hay  and  pasturage.  There  was  no  evidence  tending 
to  show  what  said  land  would  have  brought  for  hay  and 
pasturage.  On  the  contrary,  the  plaintiff  had  electe<l 
to  prove  what  the  grass  destroyed  was  worth. 

The  court  erred,  in  its  oral  charge,  in  instructing  the 
jury  that  they  were  to  consider  the  injury  and  damage 
to  the  entire  crops,  and  not  only  to  one-third  thereof. 
The  plaintiff  could  not  recover  more  than  the  amount  of 
his  damage,  which  covered  only  one-third  of  the  crops. 
It  cannot  be  said  that  the  jury  really  assessed  the  dam- 
ages at  only  the  value  of  one-third  of  the  crop,  because 
their  verdict  was  much  less  than  the  majority  of  the 
witnesses  testified  to  as  the  damages.  The  witnesses 
were  not  in  harmony  on  this  matter,  and  the  jury  may 
have  thought  that  the  witness  who  placed  the  damages 
at  much  less  than  the  others  was  entitled  to  more  credit. 
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The  court,  at  the  request  of  the  plaintiff,  charged  the 
jury  that,  if  they  believed  the  evidence,  they  should  find 
the  issue  in  favor  of  the  plaintiff,  for  damages  found, 
"together  with  interest  from  the  time  of  such  depreda- 
tion." The  appellant  insists  that  it  was  erroneous  to 
give  this  charge,  because  interest  is  not  recoverable  in 
this  action.  This  is  a  matter  that  has  received  a  great 
deal  of  consideration  at  the  hands  of  the  courts  in  vari- 
ous jurisdictions,  Avith  different  results  as  to  the  right 
to  recover  interest  in  actions  of  tort.  Several  jurisdic- 
tions, treating  the  matter  logically,  hold  that,  as  inter- 
est, at  common  law,  was  not  recoverable  at  all  unless 
there  was  a  contract  providing  for  it,  the  statute  is  the 
only  authority  for  it,  and  where  the  statute  provides 
for  interest  only  in  actions  on  contract^,  expressed  or 
implied  it  cannot  be  recovered  in  an  action  of  tort  until 
the  damages  haA^e  been  ascertained  and  reduced  to  judg- 
ment—ri^iy  of  Chicago  r.  AlJcocIc,  36  111.  348;  Greeley 
8.  L,  d  P.  Ry.  V,  Yonnt,  7  Colo.  App.  189,  42  Pac.  1023; 
Pittsburgh,  Ft,  W.  d  0,  Ry.  v.  ^irinney,  97  Ind.  586, 
596,  597;  New  York,  etc.,  R.  v.  Estill,  147  U.  S.  591,  619, 
622,  13  Sup.  Ct.  444,  37  L.  Ed.  292.  Others  hold  that 
while,  in  such  cases,  interest  is  not  recoverable  as  a  mat- 
ter of  right,  3^et  the  jury  may,  in  their  discretion,  take 
the  delay  into  consideration  and  adopt  the  rate  of  in- 
terest as  a  measure  of  damages  for  such  delay,  though 
the  judge  cannot  direct  them  to  add  interest. — Richards 
V.  Citizens'  N.  Gas.  Co.,  130  Pa.  37,  40,  41,  18  Atl.  600; 
Pittsburgh,  Ft.  W.  d  C.  Ry.  v.  Bmnney.  Ex'r,  97  Ind. 
586,  596,  597;  Lawrence  R.  R.  Co.  v.  Cobb,  35  Ohio  St. 
94,  98,  99;  Walrath  v.  Redfield,  18  N.  Y.  457,  AQ2;Mairs 
€t  ah  V.  Manhattan  R.  E.  Ass'n,  89  N.  Y.  498,  507;  Dnr- 
yea  v.  Mayor,  etc.,  of  N.  Y.,  96  N.  Y.  478,  409 ;  Parrott 
V.  Knickerbocker,  etc.,  Co.,  46  N.  Y.  361-369.  Still  others 
allow  it  as  a  matter  of  right. — Taylor  et  al.  v.  Bay  City 
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SL  Ry.,  101  Mich.  140,  59  N.  W.  447,  and  cases  cited; 
Gates  V,  Comstock,  113  Mich.  127,  71  N.  W.  515,  516; 
Ererett  i\(}orcH,  92  Wis.  527,  66  N.  W.  616;  Parrott  v. 
Housatonic  R.  R.,  47  Conn.  575.  see,  also,  generally,  2 
Sutherland  on  Damajjes,  pp.  969,  974,  §  355 ;  4  Suther- 
land on  Damagges,  §  1026;  22  Cyc.  pp.  1475,  1500,  et 
seq.:  16  Am.  &  Eng.  Ency.  Law,  pp.  1027,  1031;  2  Red- 
field  on  Negligence  {5th  Ed.)  §  747. 

In  this  state  out  court  has  stated  that,  "whenever  on(? 
party  has  a  legal  right  to  recover  of  another  a  debt  or 
damages  as  due  at  a  particular  time,  he  is  entitled  to 
interest  as  an  incident  from  the  maturity  of  the  demand 
until  the  trial,  unless  some  rule  of  law  declare  other- 
wise."— Stoudcnmelcr  v.  WilJiamsm^  29  Ala.  558,  569. 
That  case,  however,  and  those  therein  cited,  were  act- 
ions on  contract.  Our  court  has  recognized  the  right  to 
recover  interest  in  actions  of  trover,  stating  that  the  ob- 
ject is  "to  give  to  the  plaintiff  a  full  indemnity  for  the 
injury  sustained  by  the  wrongful  conversion,  •  ♦  • 
and  to  prevent  the  defendant  from  deriving  any  benefit 
from  his  own  wrongful  act,"  and  also  stating  that  there 
are  exceptions  to  the  rule. — Williams^  Adm'r  v.  Crum,  27 
Ala.  468,  470.  The  rule  of  interest  in  cases  of  trover  is 
recognized  in  other  cases. — Erring  v,  Blount,  20  Ala. 
694;  Cnrry  v.  Wilson^  48  Ala.  638;  TAnam  v.  Reeves,  68 
Ala.  89,  91 ;  Burks  v.  Huhhard,  69  Ala.  380,  384 ;  Sharpe 
&  {^on  V.  Barney,  114  Ala.  361,  362,  363,  21  South.  490; 
Birmingham  Min.  R.  v.  Tenn,  C.  L  &  R.  R.  Co.,  127  Ala. 
i;!S,  147,  28  South.  Q79;  Brooks  v.  Rogers,  101  Ala.  112, 
126,  13  South.  386.  This  court  has  also  stated  that,  in  a 
case  claiming  damages  for  stock  killed  by  a  railroad,  the 
jury  should  allow  interest  from  the  date  of  the  killing. — 
Oa.  Pac.  R.  R.  Co.  v.  Fullerton,  79  Ala.  299,  303;  A,  G. 
iSf.  R.  R.  Co.  V.  Mc Alpine,  75  Ala.  114,  121.  The  case  of 
Bradley  et  al.  v.  Harden^  Adm^r,  73  Ala.  70,  was  an  ac- 
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tion  against  the  sureties  on  the  bond,  although  the  lia- 
bility was  claimed  to  have  arisen  from  the  conversion 
by  the  principal.  In  Fail's  Adni^r  v.  PrcsIey^s  Adm^r,  50 
Ala.  342,  the  action  was  trespass,  and  the  court  says  that 
the  general  rule  is  "that  where  trespass  is  brought  for 
the  destruction  of  personal  property,  and  no  circumstan- 
ces of  aggravation  are  shown,  the  action  is  to  be  regard- 
ed as  one  of  trover,  and  the  value  of  the  property,  with 
interest  on  such  value,  furnishes  the  rule  for  the  measure 
of  damages,  because,  if  the  owner  •  •  •  gets  the 
value  of  the  property  •  ♦  •  and  interest,  that  is, 
in  effect,  a  sale." — Page  346.  In  a  case  wherein  the  only 
matter  for  decision  was  whether  a  claim  against  a  ferry 
keeper  and  the  sureties  on  his  bond  for  damages  result- 
ing from  negligence  in  operating  the  ferry  was  provable 
in  bankruptcy,  Judge  Stone,  in  delivering  the  opinion  ot 
this  court,  said  that  the  measure  of  recovery  was  "the 
amount  of  the  injurj'  sustained,  to  which  interest  may 
be  added." — Borden  v.  Bradshaw,  68  Ala.  362.  The  case 
of  Jean  v.  Standiford,  39  Ala.  317,  in  which  interest  was 
not  allowed,  is  placed  distinctly  on  the  ground  that  the 
«uit  was  for  a  statutory  penalty ;  and  the  case  of  Glidden 
V.  Street,  68  Ala.  600,  rests  entirely  on  that  case. 

While  there  is  much  force  in  the  arguments  brought 
forward  by  other  courts  which  have  held  otherwise,  yet 
we  feel  bound  by  the  decisions  of  our  own  courts,  espe- 
cially those  in  the  cases  of  Railroad  v,  Mr  Alpine ,  75  Ala. 
113,  and  Railroad  r.  Fuller  ton,  79  Ala.  298,  to  hold  that 
where  the  damages  claimed  are  for  property  which  has 
been  destroyed  or  injured,  which  has  an  ascertainable 
money  value,  it  is  proper  to  instruct  the  jury  to  add,  to 
the  damage  ascertained,  interest  from  the  date  when  the 
injury  was  done.  It  is  true  that  some  of  the  cases  which 
allow  interest  provides  that  it  shall  commence  only  from 
the  date  when  the  suit  is  commenced;  but,  if  the  plain- 
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tiflf  IS  entitled  to  interest  at  all,  we  are  unable  to  see 
upon  what  principle  it  should  be  postponed  from  the 
time  when  the  right  of  action  accrued  to  the  commence- 
ment of  the  suit. 

There  was  no  error  in  the  refusal  to  give  the  general 
charge  in  favor  of  the  defendant,  nor  in  refusing  to  give 
the  other  charges  requested  by  the  defendant. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Tyson^  C.  J.,  and  Anderson  and  Denson,  JJ.,  concur. 


Mobile  J.  &  K.  C\  K.  R.  Co.  v.  Bay 
Shore  Lumber  Co. 

Damages  for  Failure  to  Deliver  Lumber. 

(Decided  Nov.  19,  1908.     Rehearing  denied  Jan.  14,  1909. 
48  South.  377.) 

1.  Estoppel;  Pleading, — ^A  plea  by  a  carrier  seeking  to  invoke  ao 
estoppel  by  act  or  misrepresentation  under  a  custom  known  to  the 
shipper  and  prevailing  between  the  parties  in  the  delivery  of  lum- 
ber consigned  to  the  shipper,  is  insufficient,  if  it  fails  to  identify 
the  lumber  mentioned  in  the  plea  with  that  specified  in  the  complaint. 

2.  Same. — A  plea  by  a  carrier  alleging  that  the  lumber  sued  for 
had  been  shipped  to  designated  point  for  sale  in  the  market,  that  on 
the  arrival  of  the  lumber  the  shipper  delivered  to  another  person 
engaged  in  the  purchase  and  siile  of  lumber  an  invoice;  that  on  the 
demand  of  such  person,  and  on  the  representation  that  he  had  pur- 
chased the  lumber  the  same  was  delivered  to  him ;  that  the  carrier 
acted  on  the  invoice  Indicating  a  sale  of  the  lumber  by  the  shipper 
to  such  person  and  that  its  action  was  in  accordance  with  its  cus- 
tom of  dealing  with  the  shipper  and  such  other  person,  which  cus- 
tom was  known  to  the  shipper,  etc.,  is  sufficiently  definite  in  the 
averment  of  the  act  alleged  to  have  induced  the  delivery  of  the 
lumber  on  which  to  base  the  defense  of  an  estoppel. 

3.  Trover  and  Conversion;  Mature  of  Proof. — To  recover  for  a 
conversion  one  must  prove  the  time  alleged,  as  the  averment  fixing: 
the  date  is  material. 

Appkai.  from  Mobile  Law  and  Equity  Court. 
Heard  before  Hon.  Safkold  Berney. 
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Action  by  the  Bay  Shore  Lumber  Company  against 
the  Mobile,  Jackson  &  Kansas  City  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

The  complaint  was  for  the  conversation  of  a  lot  of 
lumber,  the  dimensions  of  which  are  set  out  in  the  com- 
plaint.   Plea  2,  as  originally  filed,  is  as  follows : 

"That  plaintiff  shipped  over  defendant's  line  of  rail- 
road, from  some  point  in  the  state  of  Mississippi  two 
cars  of  lumber  to  the  city  of  Mobile,  in  the  state  of  Ala- 
bama, said  lumber  being  loaded  on  cars  of  the  defendant^ 
No.  3212  and  No.  242,  respectively,  and  consigned  to 
plaintiff  company  in  Mobile.  That  said  cars  of  lumber 
were  designated  on  one  freight  waybill.  Defendant 
further  says  that  said  lumber  had  been  shipped  to  Mobile 
for  the  purpose  of  selling  and  disposing  of  the  same  in 
market,  and  that  upon  the  arrival  of  said  cars  in  Mobile 
said  plaintiff,  by  its  agents  and  servants,  prepared  and 
delivered  to  the  Lewis  Land  &  Lumber  Company,  an 
incorporation  engaged  in  the  purchase  and  sale:  of  lum- 
ber in  the  city  of  ilobile,  an  invoice  or  statement  in  writ- 
ing in  words  and  figures  as  follows : 

Mobile,  Ala.,  Nov.  28th,  1906. 
Lewis  Land  &  Lbr.  Co. 

Mobile,  Ala. 
Our  No.  B.  D. 

To  Bay  Shore  Lumber  Co.,  Dr. 
Manufacturers 
Yellow  Pine  Lumber 
Order  No.  45-G. 
Car  Nos.  3212  &  242  K.  C. 
initial 
Shipped  to 
Lewis  Land  &  Lbr.  Co. 

Mobile,  Ala. 
c/o  Munson  S.  S.  Line. 
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32  pes  5  X  38 6089 

53  "  41/2  X  5n,  X  43 2040 

49  "  6  X  8  X  43 8248    16548 

16548  ft.  at  S35.00 f579.18 

F.  O.  B.  Mill 
"And  that  upon  the  demand  of  the  said  Lewis  Land 
&  Lumber  company,  and  upon  the  representation  that 
it  had  purchased  said  lumber  upon  said  cars,  the  same 
was  delivered  to  the  said  Lewis  Land  &  Lumber  Com- 
pany; and  defendant  says  that  it  acted  upon  the  said 
invoice  or  statement,  in  writing  aforesaid,  indicating 
a  sale  of  said  lumber  by  plaintiff  to  the  said  Lewis  Land 
&  Lumber  Company,  and  that  its  said  action  was  in 
accordance  with  its  custom  of  dealing  with  said  plain- 
tiff and  said  Lewis  Land  &  Lumber  Company,  which 
said  custom  is  known  to  plaintiff;  and  defendant  fur- 
ther says  that  defendant's  negligent  misdirection  to  it 
in  delivering  to  said  Lewis  Land  &  Lumber  Company 
said  invoice  or  statement  hereinabove  set  out  caused 
defendant  to  surrender  possession  of  said  lumber  as 
aforesaid." 

The  ninth  ground  of  demurrer  to  this  plea  is  as  fol- 
lows: "It  does  not  appear,  from  the  invoice  or  state- 
ment set  out  in  the  plea,  that  there  was  any  lumber  of 
the  dimensions  of  that  alleged  in  the  complaint  to  have 
been  converted." 

The  amended  plea  2  is  exactly  similar  to  the  original 
plea  2  down  through  and  including  the  words,  "P.  O.  B. 
Mill,"  and,  while  there  is  a  more  extended  allegation 
of  the  custom,  etc.,  there  is  no  allegation  that  the  lum- 
ber d(»livored  to  the  Lewis  Land  &  Lumber  Company  was 
the  hiniber  sought  to  be  recovered  as  described  and  set 
out  in  the  complaint. 

The  fifteenth  i?ronnd  of  demurrer  raises  the  same  ques- 
tion as  that  raised  iu  the  demurrer  above  set  out. 
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McIntosh  &  RiTCH,  for  appellant.  The  second  and 
second  amended  pleas  presented  a  valid  defense  to 
the  case  made  by  the  complaint  and  the  demurrers 
should  have  been  overruled. — Robbms^  et  al.  v.  Wooten, 
128  Ala.  S76;Kahn  v.  Peter,  104  Ala.  528;  Fields  v.  Kih 
liarty  129  Ala.  375;  Ooettcr,  et  al.  v.  Normcm  Bros.,  107 
Ala.  586.  The  invoice  was  competent  as  evidence.  The 
court  clearly  erred  in  its  final  judgment.  In  trover,  the 
time  alleged  is  material  and  should  be  proven. — Wil- 
Hams  x\  McKissack,  125  Ala.  544.  The  evidence  clearly 
shows  that  the  delivery  of  the  property  was  induced  by 
the  appellee. — 2  Hutchinson  on  Carriers,  6678 ;  4  Elliott 
on  Railroads,  sec.  1526. 

Inge  &  Armrrecht^  for  appellee.  Trover  lies  for  the 
misdelivery  or  wrongful  appropriation  of  goods  by  a 
carrier. — C.  Ry.  Co,  i\  Lampley,  76  Ala.  367;  6  Cyc.  513. 
The  carrier  is  liable  to  the  person  entitled  to  receive  the 
goods  if  it  delivers  the  goods  to  a  person  not  so  entitled. 
—A.  d  T.  R.  R.  Co.  V.  Kidd,  35  Ala.  220 ;  6  Cyc.  472.  On 
the  question  of  delivery  and  the  duty  of  the  carrier  as 
to  delivery,  see. — 5  A.  &  E.  Ency  of  Law,  191  and  194. 
Time  is  not  the  essence  and  need  not  be  proven  as  alleg- 
ed.—22  Ency  P.  &  P.  611. 

McCLELLAN,  J. — Plea  2,  as  originally  filed,  and  as 
amended  after  demurrer  sustained,  sought  to  invoke, 
against  a  recovery  by  plaintiff  in  its  action  for  the  con- 
version by  defendant  of  the  lumber  described  in  the  com- 
plaint, in  that  it  was  wrongfully  delivered  by  defendant, 
a  common  carrier,  to  the  custody  of  which  for  transpor- 
tation to  plaintiff  it  was  committed,  an  estoppel  by  act 
or  misrepresentation  under  a  custom  known  to  plain- 
tiff and  prevailing  between  these  parties  in  the  delivery 
of  lumber  consigned  to  plaintiff  at  Mobile.    The  princi- 

40—8 
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pie  indicated  by  our  statement  is,  of  course,  familiar, 
and  is  a  defense  when  the  facts  squaring  to  the  principle 
— founded  as  it  is  in  common  sense  and  justice — ^are 
specially  pleaded  and  sustained  in  the  proof. — Jones  v. 
Peebles,  130  Ala.  269,  30  South.  564;  Goetter  v.  Normtm, 
107  Ala.  586, 19  South.  56;  Turner  v.  Flinn,  72  Ala,  532; 
16  Cyc.  p.  680,  subhead  2 ;  Id.  p.  681,  subheads  7  and  8, 
and  notes.  These  pleas  were  respectively  subject  to  the 
ninth  and  fifteenth  grounds  of  demurrer,  as  directed 
against  them,  respectively.  Both  pleas  are  silent  in 
identification  of  the  material  contained  in  the  cars  as 
being  that  described  in  the  complaint;  and  this  point 
the  mentioned  groiinds  of  demurrer  took.  The  demur- 
rers were,  of  course,  properly  sustained. 

Looking  to  another  trial,  to  which  we  must  remand, 
we  have  considered  the  other  grounds  of  the  demurrers 
to  these  pleas,  and  are  of  the  opinion  that  none  of  them, 
save  those  mentioned  before,  are  well  taken.  The  pleas 
are  sufficiently  definite  in  averment  of  the  action  alli- 
ed to  have  induced  the  surrender  of  the  cars,  and,  if  the 
material  alleged  to  have  been  converted  was  then  con- 
tained in  the  cars  so  delivered,  and  the  averments  of 
fact  made  are  sustained  to  the  requisite  degree,  the  plain- 
tiff cannot  recover. — Authorities  supra. 

The  complaint  alleges  the  conversion  to  have  been 
effected  on  December  6,  1906.  The  testimony  of  the  wit- 
ness Bates,  tending  to  show  that  the  cars  were  delivered 
on  that  day,  was  on  objection  excluded  by  the  court,  evi- 
dently upon  the  sound  ground  that  the  testimony  was 
not  only  hearsay,  but  that  the  record,  of  the  contents  of 
which  he  proposed  to  speak,  was  the  best  evidence.  The 
only  other  testimony  touching  at  all  the  date  of  the  al- 
leged conversion  was  that  of  Shaver,  who  testified  that 
the  car  (apparently  car  No.  242)  was  received  by  the 
Lewis  Land  &  Lumber  Company  on  December  13,  1906, 
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a  date  different  from  that  designated  in  the  complaint. 
That  such  a  variance,  as  indicated,  was  fatal  to  a  recov- 
ery, is  expressly  decided  in  Williams  v.  McKissack,  125 
Ala.  544,  27  South.  922.  No  good  reason  has  been  sug- 
gested or  occurs  to  us  why  that  ruling  should  be  repu- 
diated. It  is  in  accord  with  the  strictness  with  which 
this  court  has  always  enforced  the  principle  of  conformi- 
ty of  pleadings  and  proof.  The  averment  fixing  the  date 
of  the  conversion  on  December  6,  1906,  was,  in  our 
opinion,  material,  and,  having  called  the  defendant  to 
defend  a  wrong  alleged  to  have  been  inflicted  on  that 
date  only,  the  consequences  of  a  failure  of  proof  to  sus- 
tain it,  or  of  a  variance  in  the  premises,  cannot  be  now 
obviated,  as  the  complaint  is  at  present  written. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Tyson,  0.  J.,  and  Dowdbll  and  Anderson^  JJ.,  con- 
cur. 


Corona  Coal  &  Iron  Co.  v.  White. 

Action  for  Damages  for  Collision  With  RunoAJoay  team. 

(Decided  Nov.  26,  19008.    Rehearing  denied  Feb.  6,  1909. 
48  South,  362.) 

1.  Master  and  Servant;  Injury  to  Third  Person;  Employe's  Au- 
thority.— Under  the  evidence  in  this  case  It  was  a  question  for  the 
jury  as  to  whether  the  driver,  who  left  the  teach  unhitched  and  un- 
attended, was  acting  in  accordance  with  the  usual  custom  in  the  use 
of  the  team  and  with  the  defendant's  acquiesence. 

2.  Municipal  Corporation;  Streets;  Unattended  Horses;  Negligence. 
— The  leaving  of  a  team  of  horses  unhitched  and  unattended  in  a 
public  street  is  negligence,  rendering  the  owner  liable  for  any  dam- 
ages caused  by  their  rimning  away. 

3.  Same;  Pedestrians;  Rights. — A  pedestrian  on  the  street  can  asr 
sume  that  horses  moving  therein  are  under  control,  and  it  is  not  con- 
tributory negligence  to  walk  on  the  sidewalk  and  to  cross  the  street 
without  looking  up  or  down,  although  it  might  be  negligence  to  walk 
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In  front  of  a  moving  team.  The  rule  requiring  persons  to  stop,  look 
and  listen  before  crossing  a  railroad  track  is  not  applicable  to  a  per- 
son crossing  a  street. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Personal  injury  action  by  Nora  White  against  the 
Corona  Coal  &  Iron  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

W.  C.  Davis,  and  S.  D.  &  J.  B.  Weakley,  for  appel- 
lant. The  following  authorities  show  beyond  controver- 
sy thdt  the  defendant  was  not  responsible  for  the  negli 
gence  of  the  driver  at  the  time  of  the  accident. — 20  A. 
&  E.  Ency.  of  Law,  165-6;  Slaytcr  v.  Advance  Threshing 
Co.,  5  L.  R.  A.  (N.  S.)  598;  2  Thomp.  on  Neg.  885-6; 
Cooley  On  Torts,  533;  19  Ohio  St.  110;  L.  R.  40  B.  475; 
13  C.  B.  237;  51  Minn.  488. 

Bowman^  Harsh  &  Bbddow^  for  appellee.  Where 
there  is  a  conflict  in  the  evidence  the  affirmative 
fuarge  cannot  properly  be  given. — Mouton  v,  L.  & 
N.,  123  Ala.  539;  Holmes  v,  B.  8.  It.  R.  Co,,  140 
Ala.  215;  McCormack  v.  Lowe,  44  South.  47.  The 
plaintiff  was  not  guilty  of  contributory  negligence. 
— Bowers  r.  WelUnfftony  126  Mass.  391;  Weil  v. 
Wright,  29  N.  Y.  St.  776.  The  master  is  not 
relieved  from  responsibility  by  reason  of  the  fact 
that  the  act  resulting  in  injury  was  done  in  disobedience 
of  his  ordev^.— Postal  T.  Co,  v,  Brantley,  107  Ala.  683; 
WilUiMns  V.  HenriclcSy  115  Ala.  277;  Southern  Ry,  Co,  i?. 
Wildman,  119  Ala.  565. 

SIMPSON,  J. — The  appellee  sued  in  this  case  for 
damages  caused  by  being  struck  and  knocked  down  by 
a  wagon  and  team  belonging  to  the  defendant.  It  is  not 
disputed  that  the  wagon  and  team  were  left  by  the  driver, 
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while  he  went  into  the  house  to  get  a  trunk  belonging 
to  the  shipping  clerk  of  defendant  company  to  take  the 
same  to  the  depot,  and  that,  while  left  unattended,  the 
team  ran  away  and  came  in  collision  with  the  plaintiff, 
who  was  walking  on  the  street  of  Corona.  The  conten- 
tion of  the  appellant  is  that  it  was  entitled  to  the  gener- 
al affirmative  charge,  because,  first,  it  was  not  within 
the  scope  of  the  driver's  duties  to  carry  a  trunk  of  one 
of  the  employes  to  thedepot ;  and,  second,  that  the  plain- 
tiff Avas  guilty  of  contributory  negligence,  in  not  turn- 
ing to  look  when  she  heard  the  wagon  and  team  coming 
down  the  street. 

The  evidence  is  without  conflict  that  this  team  was 
under  the  care  and  control  of  Mac  Kimbrell,  the  driver, 
all  of  the  time,  whether  he  was  hauling  coal  for  the  de- 
fendant or  not.  He  fed,  hitched,  and  unhitched  the 
team ;  and,  whether  it  was  before  7  o'clock  in  the  morn- 
ing (the  hour  for  regular  work)  or  not,  he  had  charge 
of  the  team  as  the  servant  and  agent  of  the  defendant, 
and  it  was  his  duty  not  only  to  care  for  it,  but  to  see 
that  it  was  not  left  unattended  on  the  street,  so  as  to 
incur  the  danger  of  its  running  away  and  injuring  those 
who  had  a  right  to  be  on  the  street. 

The  evidence  in  this  case  is  not  so  clear  as  to  author- 
ize the  court  to  take  away  from  the  jury  the  right  to  de- 
termine whether  or  not  the  driver  of  the  team  was  act- 
ing in  accordance  with  the  usual  custom  in  the  use  of 
the  team,  and  with  the  acquiescence  of  the  master. 

It  is  negligence  for  the  owner  of  a  horse  to  leave  a 
team  of  horses  unhitched  and  unattended  on  a  public 
street,  and  he  thereby  becomes  liable  for  any  damage 
caused  by  their  running  away. — Dolfinger  d  Co.  v.  Fish- 
hack,  12  Bush,  474,  1  Am.  Neg.  Oas.  288;  Doherty  v. 
8iv€€t8er,  82  Hun.  (N.  Y.)  556,  1  Am.  Neg.  Cas.  333; 
Shearman  &  Redfield  on  Neg.  (3d  Ed.)  p.  235,  §  194; 
26  Cyc.  1529, 1530. 


Digiti 


ized  by  Google 


630  SUPREME  COURT  tVo»- 

[Seaboard  Air  Line  Ry.  Co.  v.  BrowiL] 

A  person  traveling  on  the  public  streets  has  a  right 
to  presume  that  horses  moving  on  said  streets  are  under 
the  control  of  their  owners,  and  it  is  not  contributory 
negligence  to  walk  on  the  sidewalks  and  to  cross  the 
streets  without  looking  up  and  down  the  street,  although, 
of  course,  it  would  be  negligence  to  walk  right  in  front 
of  a  moving  team.  Merely  hearing  the  team  coming  was 
not  notice  to  the  plaintiff  that  it  was  running  away. 
The  rule  with  regard  to  looking  and  listening,  before 
crossing  a  railroad,  has  no  application  to  a  person  cross- 
ing a  street. — Moehus  v.  Herrmann,  108  N.  Y.  349,  15 
N.  E.  415,  2  Am.  St.  Rep.  440. 

There  was  no  error  in  the  refusal  of  the  court  to  give 
the  general  charge  in  favor  of  the  defendant;  and,  this 
being  the  only  point  argued  by  counsel  for  appellant, 
the  judgment  of  the  court  is  affirmed. 

Affirmed. 

Tyson^  C.  J.,  and  Denson  and  MoCr^LLAN^  JJ.,  con- 
cur. 


Seaboard  Air  Line  Ry.  Co.  i\  Brown. 

Damdges  to  Crop  and  Land  for  Failure  to  Keep  Up 
Stop-Oap. 

(Decided  Dec.  17,  1909.    48  South.  48.) 

1.  Evidence;  Opinion;  Damages. — The  amount  of  damages  being 
a  question  for  the  jury,  to  be  determined  on  the  facts  testified  to,  a 
witness  cannot  give  his  opinion  as  to  the  amount  of  damages,  but 
must  state  the  facts. 

2.  Damages;  Issue  and  Proof. — ^The  measure  of  damages  to  land 
being  the  value  before  and  after  its  Injury,  and  there  being  no 
claim  for  damages  to  the  grass,  the  plaintiff  should  not  have  been 
permitted  to  testify  as  to  the  value  of  the  grass  damaged  in  an  ac- 
tion for  damages  to  land  on  account  of  failure  to  keep  up  stop-gap 
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3.  Landlord  and  Tenant;  Crops;  Injury  to  Premises;  Damages. — A 
landlord's  damage,  where  the  premises  are  leased,  are  limited  to  the 
damage  done  to  the  land  itself,  and  the  landlord  is  not  entitled  to 
damages  for  grass  destroyed  or  damaged  resulting  from  a  railroad's 
failure  to  keep  up  a  stop-gap. 

Appeal  from  St  Clair  Circuit  Court. 

Heard  before  Hon.  A.  H.  Alston. 

Action  by  W.  T.  Brown  against  the  Seaboard  Air  Line 
Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Tillman^  Grubb,  Bradley  &  Morrow^  for  appellant. 
This  is  an  action  under  section  3480,  Code  1896.  The 
measure  of  damages  is  the  difference  in  the  value  of  the 
land  before  and  after  the  trespass. — Brinkmeyer  v.  Be- 
thea^  139  Ala.  376;  Ahercrombie  v,  Wyndham,  127  Ala. 
179.  The  grass  was  a  part  of  the  realty. — 8  A.  &  E.  Enc. 
of  Law,  302.  Being  such,  the  measure  of  damages  to  the 
realty  including  the  grass  is  the  difference  in  the  value 
of  the  land  before  and  after  the  trespass. — Brinkmeyer 
V.  Bethea,  supra.  The  court  erred  in  giving  the  charges 
requested  by  the  appellee. — Olidden  v.  Street^  68  Ala. 
600. 

M.  M.  Smith  and  Victor  H.  Smith^  for  appellee.  Un- 
der the  statute,  (Sec.  3480,  Code  1896)  the  tenant  can 
recover  no  damages,  so  such  damages  as  were  sustained 
should  be  accorded  the  landlord. — L.  &  N.  v.  Murphy^ 
129  Ala.  432.  Counsel  discuss  other  assignments  of 
error,  but  without  further  citation  of  authority. 

SIMPSON,  J. — This  suit  was  brought  by  the  appellee 
for  damages  to  crops  and  land  by  reason  of  the  failure 
of  the  defendant  to  keep  up  a  stock  gap.  The  plaintiff, 
being  on  the  stand  as  a  witness,  after  testifying  that 
he  did  not  know  the  market  value  of  his  land,  in  response 
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to  a  question  on  cross-examination,  said  that  he  could 
tell  how  much  he  thought  his  land  had  been  damaged, 
but  was  stopped  by  said  attorney's  telling  him  that  he 
did  not  wish  to  hear  his  opinion.  The  court  thereupon 
told  the  witness  that  he  could  not  tell  what  he  thought, 
but  could  give  his  best  judgment  as  to  the  damage  done 
to  the  land.  The  defendant  objected.  His  objection  was 
overruled,  and  the  witness  said:  "My  individual  idea 
of  the  damage  on  the  market  is  fl50."  The  defendant 
moved  to  exclude,  which  motion  was  overruled. 

The  matter  of  the  amount  of  damage  is  exclusively 
within  the  province  of  the  jury,  who  must  base  their  ver- 
dict on  the  facts  testified  to  by  the  witnesses.  A  witness 
cannot  give  his  opinion  as  to  the  amount  of  damages. 
This  would  be  substituted  his  judgment  for  that  of  the 
jury. — Donnell  v.  Jop.es,  13  Ala.  490-510,  48  Am.  Dec.  59 
et  seq ;  Montgomery  &  W.  Pt.  R,  R.  v.  Yamer,  19  Ala. 
185;  Ala,  &  Fla.  R,  R.  v.  Burkett,  42  Ala.  83,  87,  88; 
Chandler  v.  Bush,  84  Ala.  102,  4  South.  207;  Dushane  v. 
Benedict,  120  U.  S.  631,  647,  7  Sup.  Ct.  696,  30  L.  Ed. 
810 ;  names  v,  Brownlee,  63  Ala.  277 ;  Young  &  Go.  v. 
Cureton,  87  Ala.  727,  6  South.  352 ;  4  Ency  Ev.  pp.  12, 
13.  The  evidence  with  regard  to  damage  to  crops  was 
excluded  by  the  court. 

The  court  erred  in  permitting  the  plaintiff  to  testify 
to  what,  in  his  best  judgment,  was  the  value  of  the  grass 
damaged.  The  complaint  does  not  make  any  claim  for 
damage  to  or  loss  of  grass,  but  for  damage  to  the  land ; 
and  the  measure  of  damage  to  the  land  is  the  value  be- 
fore and  after  the  injury. — Brinkmeyer  et  al.  v.  Bethea, 
139  Ala.  376,  35  South  996.  Moreover,  the  plaintiflE's 
testimony  showed  that  the  land  was  rented  to  one  Davis 
for  $200,  which  had  been  paid,  and  the  only  damage 
which  plaintiff  could  claim  was  that  done  to  the  land 
itself.     It  may  be  said,  further,  that  the  "value  of  the 
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grass  damaged"  gives  no  idea  of  what  the  value  of  the 
grass  destroyed  was,  or  how  much  damage  was  done  to 
the  grass. 

BYom  what  has  been  said  as  to  the  evidence,  it  results 
that  the  court  erred  in  giving  the  general  charge  for  the 
plaintiff,  instructing  the  jury,  not  only  to  find  for  the 
plaintiff,  but  to  assess  his  damages  at  |175,  with  inter- 
est. The  amount  of  the  damage  was  for  the  jury  to  as- 
certain from  the  evidence. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Tyson^  C.  J.,  and  Anderson  and  Dbnson^  JJ.,  concur. 


Burgin  v.  Marx. 

Trespass. 

(Decided  Jan.  14,  1900.     Rehearing  denied  Feb.  5,  1900. 
48  South.  348.) 

1.  Evidence;  Documentary  Evidence;  Execution  of  BUI  of  Bale; 
Corporation  Officers. — A  bil  of  sale  is  sufficiently  executed  to  be  ad- 
missible in  evidence  where  it  is  given  for  an  automobile  manufac- 
tured by  the  corporation,  and  executed  in  the  name  of  the  corpora- 
tion by  its  president  and  general  manager,  who  has  general  control 
and  supervision  of  the  business  affairs  of  the  corporation. 

2.  Same;  Relevancy;  Value. — Since  the  measure  of  recovery  in  tres- 
pass for  the  seizure  and  sale  of  personalty  is  the  value  of  the  pe» 
sonalty  at  the  time  of  the  seizure,  evidence  of  efforts  to  sell  the  per- 
sonalty several  months  after  the  seizure  is  not  admissible  to  fix  the 
value. 

3.  La/ndlord  and  Tenant;  Lien  for  Rent;  Displacing  Lien. — ^A  sale, 
in  the  regular  course  of  trade,  by  a  manufacturer  of  property  man- 
ufactured by  it  displaces  the  lien  of  a  landlord  for  rent  on  the  goods 
manufactured  and  sold. 


Appeal  from  Jeflferson  Circuit  Court. 
Heard  before  Hon.  A.  A.  Coleman. 
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Action  in  trespass  by  Otto  Marx  against  A.  W.  Bur- 
gin.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  case  made  by  the  facts  is  that  the  Birmingham 
Electric  &  Manufacturing  Company  was  indebted  to 
Mrs.  L.  L.  McConnell  for  rent  for  a  storehouse  or  place 
of  business,  and  that  she  sued  out  an  attachment  to 
enforce  the  claim,  which  was  levied  on  an  automobile 
and  other  property.  At  the  time  of  the  levy  the  automo- 
bile was  in  the  house  occupied  by  the  corporation  As  its 
place  of  business,  and  was  seized  by  Burgin  as  sheriff 
under  the  writ.  The  plaintiff,  Marx,  claimed  that  the 
machine  was  his,  of  which  notice  was  given  to  the  sheriff 
after  the  levy  and  before  the  sale,  and  that  it  was  sold 
on  venditioni  exponas  under  order  of  the  city  court  on 
judgment  in  the  attachment  proceedings.  The  bill  of 
sale  was  executed  on  September  3,  1903,  and  was  as  de- 
scribed in  the  opinion.  Attachment  was  sued  out  on 
March  31, 1904. 

Joel  F.  Webb,  and  James  A.  Mitchell^  for  appellant. 
The  court  erred  in  the  oral  charge  given. — Abraham^  v. 
Nicrosi,  87  Ala.  173 ;  Kyle  v.  Stoem,  99  Ala.  572.  On  the 
same  authority,  the  court  should  have  given  the  affirma- 
tive charge  for  the  plaintiff.  A  sale  in  the  regular 
course  of  trade  is  defined  by  the  court  in  the  following 
cases. — Weil  v.  McWhorter,  94  Ala.  540;  Seisal  v.  Fol- 
mar,  103  Ala.  496;  Andrews  v.  Porter,  112  Ala.  381, 
and  authorities,  supra.  The  court  should  have  given 
written  charge  3  requested  by  the  appellant. — Sec  2716, 
Code  1896. 

L.  C.  Dickey,  and  George  L.  Smith^  for  appellee.  The 
plea  of  justification  under  legal  process  was  not  good. — 
West  V.  Hayes,  120  Ala.  92;  Albright  v.  Mills,  86  Ala. 
324 ;  Daniel  v.  Ear&wick,  88  Ala.  559 ;  Collier  v.  White, 
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97  Ala.  615;  T.  G.  I.  d  R.  R.  Co.  v.  Herndon,  100  Ala. 
451.  The  bill  of  sale  was  properly  signed. — Jintvright  v. 
Nelson,  105  Ala,  404.  The  only  error  committed  by  the 
court  in  the  charges  was  in  favor  of  the  appellant.  The 
court  did  not  err  in  sustaining  plaintiff's  objection  to 
questions  asked  the  witness  Long. — Ijasseter  v.  Black- 
well,  128  Ala.  147;  Edisto  Phosphate  Co,  v.  Stanford 
112  Ala.  495 ;  Martin  Machine  Works  v.  Miller,  132  Ala. 
629.  A  landlord's  lien  against  property  kept  by  a  tenant 
for  sale  is  displaced  by  a  sale  thereof  in  the  regular 
course  of  trade. — Weil  v.  McWhorter,  94  Ala.  540 ;  An- 
dreics  v.  Porter,  112  Ala.  381 ;  18  A.  &  E.  Ency  of  Law, 
346.  The  explanation  of  retention  of  possession  was 
sufficient— C/Z/ma«  v.  Myrick,  93  Ala.  532. 

DOWDELL,  J.— The  plaintiflf,  Otto  Marx,  claimed 
title  to  the  automobile  in  question  under  a  purchase  from 
the  "Birmingham  Electric  &  Manufacturing  Company," 
a  private  corporation.  The  charter,  among  other  things, 
authorized  the  corporation  to  engage  in  the  business  of 
manufacturing  automobiles.  The  one  in  question  was 
manufactured  by  said  corporation.  There  was  evidence 
tending  to  show"  that  one  J.  M.  Lansden  was  the  presi- 
dent and  general  manager  of  the  corporation,  and  "th^ 
active  financial  agent  of  the  company,  with  general 
charge,  control,  and  supervision  of  all  its  business  af- 
fairs." The  bill  of  sale  of  the  automobile  to  Marx  was 
executed  in  the  name  of  the  corporation  by  its  president 
and  general  manager,  J.  M.  Lansden.  Under  this  show- 
ing we  think  there  can  be  no  doubt  of  the  correctness  of 
the  ruling  of  the  trial  court  in  admitting  the  bill  of 
sale  in  evidence. — Jimcright  v,  Nelson,  105  Ala.  404, 
405, 17  South.  91. 

There  was  no  error  in  excluding  the  evidence  of  the 
witness  Roscoe  McConnell  as  to  the  efforts  made  to  sell 
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the  automobile  after  the  purchase  by  Mrs.  McConnell  at 
the  sheriff's  sale.  It  was  not  made  known  to  the  court 
for  what  purpose  this  evidence  was  offered.  The  time 
was  several  months  after  the  seizure  by  the  sheriff,  and, 
if  the  purpose  was  to  fix  the  value,  the  answer  is:  If 
the  plaintiff  was  entitled  to  recover  for  the  trespass,  he 
was  entitled  to  recover  the  value  of  the  property  at  the 
time  of  the  seizure. 

The  real  issue  in  the  case  was  whether  the  plaintiff 
was  a  purchaser  of  the  automobile  from  the  Birmingham 
Electric  &  Manufacturing  Company  in  the  regular  course 
of  trade.  It  clearly  appears  from  the  record  that  the 
court,  in  the  instructions  given  to  the  jury,  both  ex  mero 
and  at  the  request  in  writing  of  the  defendant,  limited 
the  right  of  recovery  by  the  plaintiff  to  this  issue.  There 
was  evidence  both  for  and  against  the  plaintiff  on  this 
question,  and  the  jury  found  for  the  plaintiff.  If  the 
plaintiff  purchased  in  the  regular  course  of  trade,  the 
lien  of  the  landlord  for  rent  of  the  premises  in  which 
the  business  was  carried  on  by  the  seller,  and  in  which 
the  goods  was  kept,  was  thereby  displaced. — Andrews 
Mfg.  Co.  V,  Porter^  112  Ala.  381,  20  South.  475;  Weil  v. 
McWhorter,  94  Ala.  540,  10  South.  131 ;  18  Am.  &  Eng. 
Ency.  of  Law^  (2d  Ed.)  p.  346. 

On  this  view  of  the  case  as  tried  below%  other  ques- 
tions here  presented  by  the  assignments  of  error  be- 
come immaterial,  and  the  rulings  of  the  court  in  respect 
to  such  questions,  if  erroneous,  were  without  injury  to 
the  defendant.  The  cause  having  been  fairly  submitted 
to  the  jury  on  the  single  issue  above  stated,  and  no  re- 
versible error  appearing  of  record,  the  judgment  will  be 
affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Simpson^  Anderson^  Denson,  and 
Mayfieij),  JJ.,  concur. 
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Dafflu  V.  C.  W.  Zimiuermaii  Mfg.  Vo. 

Trespass  Qiiare  Clwusum  Fregit, 
(Decided  Dec.  17.  1008.    48  South.  109.) 

1.  Estate  in  Lands;  Life  Tenants;  Injury  to  Realty. — A  life  tenant 
cannot  recover  for  timber  cut  from  tlie  lands,  tlie  remaindermen 
alone  being  entitled  to  recover  therefor. 

2.  Same;  Trespass;  Damages. — Where  there  was  evidence  tending 
to  show  that  the  land  was  cut  up  and  rendered  less  accessible  by 
the  entry  of  the  defendant  to  cut  the  timber,  the  life  tenant  was  en- 
titled to  more  than  nominal  damages,  even  though  he  could  not 
recover  for  the  timber  cut. 

3.  Trespass;  Jhitlence. — In  an  action  for  trespass  for  damage  to 
land  by  entering  thereon  and  cutting  timber,  the  fact  that  the  logs 
that  were  removed  therefrom  were  delivered  to  defendant,  was  admis 
sible  as  tending  to  show  that  the  trespass  was  committed  by  the  de 
fendant  and  with  its  knowledge  and  consent. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  W.  J.  Young,  Special  Judge. 

Trespass  quare  clausum  by  William  W.  Daffin  against 
the  C.  AV.  Zimmerman  Manufacturing  Company.  From 
a  judgment  for  defendant,  plaintiiT  appealed.  Reversed 
and  remanded. 

W.  D.  Di'NN  and  A.  L.  McLeod,  for  appellant.  Grow- 
ing trees  are  a  part  of  the  land  and  the  plaintiff  had  a 
right  to  show  the  condition  of  the  land  before  and  after 
the  trespass  in  order  that  the  damages  might  be  ascer- 
tained.— Brink meycr  v,  Bethea^  139  Ala.  376;  3  Cyc. 
36 ;  Sullivan  on  Damages,  1020.  The  court  erred  in  ex- 
cluding the  evidence  introduced  for  the  purpose  of  show 
ing  notice  to  the  defendant  company  of  the  plaintiff's 
rights. — Authorities,  supra.  The  court  erred  in  giving 
the  affirmative  charge. — 2  Mayf.  p.  562;  Union  N.  8,  Co, 
V.  Pwflfft,  47  South. 
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R.  W.  Stotttz,  Stevens  &  Lyons^  and  J.  Fresd  Au)- 
RiiKiE^  for  appellee.  The  court  properly  gave  the  affirma 
tive  charpe  for  the  plaintiflF. — .4  bercrombie  v.  WyndJiam 
127  Ala.  179.  There  was  no  proof  of  participation  direct- 
ly  by  defendant. — Cent,  of  Qa.  Ry.  Co.  v.  Freeman,  140 
Ala.  581 ;  City  Del.  Co.  v.  Henry,  139  Ala,  161.  Counsel 
discuss  other  assignments  of  error,  but  without  citation 
of  authority. 

ANDERSON,  J. — When  this  case  was  here  before 
(149  Ala.  380,  42  South.  858,  9  L.  R.  A.  [N.  S.]  663)  it 
was  held  that  the  plaintiff,  being  only  a  life  tenant, 
could  not  maintain  trover  or  trespass  for  converting  or 
taking  the  trees,  but  could  maintain  trespass  quare  clan- 
sum  fregit,  and  recover  such  actual  damages  as  he  sus- 
tained to  his  possession,  and  the  complaint  was  amended 
to  meet  this  holding.  The  inquiry  then  was :  What  dam- 
age  was  done  to  the  plaintiff's  use  and  enjoyment  of  the 
premises,  as  distinguished  from  what  might  be  termed 
a  permanent  injury  to  the  freehold?  It  is  true  the  land 
was  of  such  character  and  condition  as  to  be  suscepti- 
ble of  but  little  injury,  other  than  denuding  it  of  the  tim- 
ber, and  for  which  the  remaindermen,  and  not  the  plain- 
tiff, are  the  proper  ones  to  seek  redress;  yet  there  was 
evidence  from  which  the  jury  could  infer  injury  to  the 
plaintiff's  possession,  and  upon  which  they  could  predi- 
cate some  damage,  be  it  ever  so  little.  There  was  proof 
that  it  was  cut  up  by  many  deep  roads  and  ruts  and 
rendered  less  accessible  to  the  plaintiff.  In  fact,  it  was 
said  in  the  former  opinion  that  the  plaintiff  was  entitled 
to  recover  nominal  damages,  which  would  render  the 
giving  of  the  general  charge  improper. .  We  may  add  that 
the  proof  on  this  trial  could  have  justified  more  than 
nominal  damages  for  the  trespass.  There  was  also  proof 
from  which  the  jury  could  infer  that  the  defendant  was 
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liable  for  the  trespass,  and  the  trial  court  erred  in  giving 
the  general  charge  for  the  defendant. 

The  plaintiff  should  have  been  permitted  to  prove  that 
the  logs  hauled  from  the  land  were  delivered  to  the  de- 
fendant, as  this  was  a  circumstance  tending  to  show 
that  the  trespass  was  committed  by  it  and  with  its  knowl- 
edge and  consent.  Conceding  that  the  complaint,  in  this 
case  comes  within  the  influence  of  the  case  ot.Gity  De- 
livery Co.  V,  Henry,  139  Ala.  161,  34  South.  389,  there 
was  evidence  from  which  the  jury  could  infer  that  the 
defendant  ordered,  directed,  or  sanctioned  the  trespass. 
Indeed,  there  was  evidence  unchallenged  that  the  defend- 
ant had  the  hauling  done  (testimony  of  Oommillion  and 
Tompkins).  Nor  does  the  evidence  show  that  the  tres- 
pass was  at  intervals  and  so  discontinuous  in  its  charac- 
ter as  to  bring  this  case  within  the  influence  of  Abercrom- 
hie  V.  Wyndham^  127  Ala.  179,  28  South.  387. 

The  judgment  of  the  circuit  court  is  revel-sed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Simpson  and  Denson^  JJ.,  concur. 


Stowers  Furniture  Co.  v.  Brake. 

Trespass  Vi  et  Armis  and  De  Bonis  Asportavit. 
(Decided  Dec.  17,  1908.    47  South.  89.) 

1.  Parties;  Amendments. — Where  the  summons  and  complaint  fails 
to  show  whether  the  defendant  was  a  corporation  or  partnership  an 
amendment  was  properly  allowed  showing  that  the  defendant  was  a 
coriwration. 

2.  Pleading;  Amendment. — Where  the  original  declaration  alleged 
that  defendant  by  and  through  its  agents  or  servants  entered  into 
plaintiff's  house  and  assaulted  and  beat  her,  and  carried  off  her 
goods,  etc.,  it  was  within  the  lis  pendens  and  not  a  departure  to 
allow  the  filing  of  additional  counts  alleging  the  location  of  the  house, 
and  charging  the  wrongfulness  of  the  acts  to  the  defendant  itself, 
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and  alleging  that  defendant's  servants,  and  agents  were  acting  with- 
in the  line  and  scope  of  their  employment,  and  that  plaintiff's  in- 
juries were  permanent,  and  that  defendant  wrongfully  and  wantonly 
committed  the  acts  complained  of. 

3.  Actions;  Joinder;  Trespass  Vi  et  Armis  and  De  Bonis  Asporta- 
vit. — Where  they  are  shown  to  be  a  part  of  the  same  transaction 
vi  et  armis  and  trespass  de  bonis  asportavit  may  be  Joined. 

4.  Trespass;  Action;  Complaint;  Allegation  of  Title  and  Posses- 
sion.— A  complaint  which  alleges  that  defendant  by  its  agents  entered 
plaintiffs  house  and  tools  from  her  possession  and  carried  away  her 
household  furniture,  etc.,  sufficiently  alleges  that  plaintiff  was  right- 
fully possessed  of  and  the  owner  of  the  goods,  and  is  not  subject  to 
demurrer  for  a  failure  to  allege  that  she  had  possession  thereof 
as  against  the  defendant,  or  for  failing  to  allege  that  plaintiff's  pos- 
session was  superior  to  defendant's  rights. 

5.  Same;  Pleading;  Sufficiency, — ^A  plea  alleging  that  the  property 
taken  belonged  to  the  defendant,  and  that  only  such  force  was  used 
as  was  reasonably  necessary  to  take  peaceable  possession  and  control 
of  the  property,  is  insufficient  as  an  answer  to  a  complaint  in  tres- 
pass vi  et  armis  and  de  bonis  asportavit,  since  it  does  not  olpraUr 
show  that  a  breach  of  the  peace  was  not  committed. 

6.  Same. — ^A  plea  which  merely  alleges  that  the  property  belonged 
to  the  defendant  and  does  not  traverse  the  averments  of  the  assault 
committed,  is  open  to  demurrer  and  insufficient  as  a  defense  to  an 
action  of  trespass  vi  et  armis  and  de  bonis  asportavit 

7.  fifawit'.— While  the  owner  of  personal  property  entitled  to  its  pos- 
session may  take  possession  of  it,  wherever  it  is,  the  taking  must  be 
a  peaceable  one. 

8.  Sale;  Conditional  Sale;  Recovery  of  Possession  hy  the  Seller. — 
The  seller  of  personal  property  under  a  conditional  sales  contract 
may  take  possession  of  the  property  upon  breach  of  the  condition, 
but  the  taking  must  be  peaceable. 

9.  Evidence;  Relevancy;  Res  Gestae. — Declarations  of  a  sick  per- 
son as  to  the  symptoms  and  nature  of  his  disease,  or  injury,  whether 
made  to  a  physician  or  other  persons,  are  admissible  in  explanation 
of  the  condition  of  the  defendant. 

10.  Same. — Where  the  action  was  for  damages  caused  by  the  sei 
vant  of  defendant  in  entering  plaintiff's  house,  assaulting  her  and 
carrying  away  her  goods,  the  sayings  and  doings  of  those  who  seized 
the  property  were  admissible  as  part  of  the  res  gestae. 

11.  Execution;  Wrongful  Execution;  Evidence. — Where  the  wrong- 
ful acts  occurred  late  in  the  afternoon,  and  during  the  levy  of  an 
execution,  plaintiff  was  entitled  to  prove  by  her  husband  as  against 
a  general  objection,  the  condition  of  the  house  when  he  arrived  at 
night. 

12.  Same;  Action;  Jury  Question. — Whether  or  not  the  defendant 
ratified  the  acts  of  the  levying  officer  for  trespasses  committed  in 
levying  the  execution  so  as  to  render  him  liable,  was,  under  the  evi- 
dence In  this  case,  a  question  for  the  jury. 

13.  Same;  Persons  Liable. — ^Where  property  was  seized  at  the  in- 
stance of  the  defendant  under  a  writ  void  on  its  face,  the  defendant 
would  be  liable  as  a  trespasser  in  the  same  manner  as  the  levying 
officer. 
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14.  Same;  Exemplary  Damages, — ^Where  the  defendant  caused  goods 
to  be  levied  on  under  a  writ  void  on  Its  face,  and  received  and  detain- 
ed the  goods  Imowing  that  the  officers  had  committed  an  assault  in 
making  the  levy,  it  was  within  the  discretion  of  the  jury  to  assess 
exemplary  damages 

15.  Sheriffs  and  Constables;  Liability  for  Trespass;  Protection  of 
Process, — ^A  valid  writ  of  seizure  will  not  protect  the  officers  in  its 
execution  where  they  are  guilty  of  trespasses  to  person  or  property  in 
levying  it. 

16.  Appeal  and  Error;  Assignment  of  Error;  Specific  Assignment,— 
Assignments  of  error  based  upon  oral  charge  of  the  court  need  not 
be  considered  on  appeal  if  they  do  not  point  out  explicitly  the  parts 
of  the  oral  charge  alleged  to  be  erroneous. 

17.  Same;  Joint  Assignment;  Effect. — Where  errors  are  assigned 
to  rulings  on  evidence,  and  embrace  two  rulings,  to  sustain  the  as- 
signments both  rulings  must  be  reversible  error. 

18.  Same;  Harmless  Error;  Pleading. — It  is  not  reversible  error  to 
sustain  demurrers  to  special  pleas  where  the  matters  set  up  hi  such 
special  pleas  was  provable  under  the  general  issue,  which  was  plead- 
ed. 

19.  Sam^. — It  is  harmless  error  to  overrule  objections  to  questions 
which  are  shown  not  to  have  been  answered. 

20.  Same. — Where  testimony  was  subsequently  excluded  by  the 
trial  court  the  error  in  admitting  such  evidence  was  cured. 

21.  Same;  Proceedings  Below;  Objections. — Where  no  objection  was 
made  to  a  question  and  no  ground  was  stated  in  the  motion  to  exclude 
the  answer,  the  action  of  the  trial  court  will  not  be  reviewed  on  ap- 
peal. 

22.  Same. — Where  no  exception  is  reserved  to  the  ruling  of  the  trial 
court,  an  assignment  of  error  based  thereon  will  not  be  consid^ed 
on  appeal. 

23.  Same. — Where  a  question  is  not  objected  to  and  the  answer  is 
responsive  a  motion  to  exclude  the  answer  is  properly  overruled. 

24.  Trial;  Reception  of  Evidence;  Motion  to  Strike. — Where  the 
answer  is  not  responsive  to  the  question  the  proper  way  to  reach  it  is 
by  motion  to  exclude. 

25.  Same;  'Necessity  of  Stating. — Where  no  ground  of  objection  is 
assigned  to  a  question  the  court  is  not  bound  to  look  for  grounds 
of  objection. 

26.  Same;  Necessity  for  Objection. — Where  a  question  is  not  ob 
jected  to  when  asked,  the  trial  court  may  or  may  not  exclude  the 
answer. 

27.  Same;  Instructions;  In  Bulk. — ^Where  charges  are  requested  In 
bulk  all  are  properly  refused  if  any  of  them  are  bad. 

28.  Witnesses;  Examination;  Leading  Question. — ^An  objection  to  a 
leading  question  is  properly  sustained. 

29.  New  Trial;  Grounds. — ^A  motion  for  a  new  trial  because  of  the 
refusal  of  Instructions  is  properly  denied  where  the  instructions 
were  requested  in  bulk,  and  some  of  them  were  bad. 

Appeal  from  Jef¥erson  Circuit  Court. 
Heard  before  Hon.  A.  O.  Lane. 

41—8 
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Action  by  N.  G.  Brake  against  the  Stowers  Purniture 
Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

The  complaint  is  as  follows :  "Plaintiff  claims  of  de- 
fendant the  sum  of  |5,000  as  damages,  for  that  hereto- 
fore, to  wit,  on  or  about  the  17th  day  of  October,  1905, 
the  defendant,  its  servants,  agents  or  employes,  while 
acting  within  the  scope  of  their  employment,  entered 
into  the  house  occupied  by  plaintiff,  and  then  and  there 
assaulted  and  beat  her,  and  then  and  there  took  from  her 
possession  and  carried  away  her  household  furniture, 
goods,  chattels,  and  jew^elry.  Plaintiff  avers  that  as  a 
proximate  result  of  said  wrong  she  has  been  deprived  of 
the  possession  of  said  property,  has  been  caused  to  suffer 
much  physical  and  mental  pain  and  anguish  j  that  she 
was  greatly  distressed,  her  peace  and  comfort  destroyed, 
and  her  health  impaired;  that  she  has  been  caused  to 
lose  much  sleep  and  rest,  has  been  caused  great  inconven. 
ience  and  vexation,"  etc.  This  count  was  amended  by 
adding  the  words  "a  corporation"  after  the  words, 
"Stowers  Furniture  Company."  Count  A  is  practically 
the  same  as  count  1,  except  that  it  gives  the  number  of 
the  house  and  its  location,  and  alleges  the  wrongfulness 
of  the  acts  complained  of.  This  count  alleges  the  wrongs 
to  defendant  itself.  Count  B:  Same  as  count  A,  ex- 
cept that  it  alleges  that  the  agents,  servants,  or  employes 
of  defendant,  acting  within  the  line  and  scope  of  their 
duties  and  employment,  committed  the  acts  complained 
of  in  the  third  count.  It  is  further  alleged  in  count  B 
that  her  injuries  are  permanent.  Count  C  alleged  that 
defendant  wrongfully,  willfully,  and  w^antonly  commit- 
ted the  acts  complained  of  in  count  1,  and  also  the  per- 
manency of  her  injuries.  Count  D  is  the  same  as  C,  ex- 
cept that  the  acts  are  alleged  to  have  been  committed 
by  the  servants,  agents,  or  employes  of  defendant,  while 
acting  within  the  line  and  scope  of  their  employment 
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Demurrers  were  interposed  as  follows:  To  the  first 
count,  "because  it  is  not  averred  that  defendant  commit- 
ted the  wrongs  therein  complained  of;  (2)  it  is  averred 
in  said  complaint  in  the  alternative  that  the  defendant, 
its  agents,  servants,  or  employes,  committed  the  wrongs 
therein  complained  of,  without  averring  that  the  agents, 
servants  or  employes  at  the  time  of  the  commission  of  the 
alleged  wrong,  were  acting  within  the  line  or  scope  of 
their  employment  or  authority."  Defendant  refiled  de- 
murrers interposed  to  count  1  to  each  of  the  other  counts 
separately,  with  the  following  additional  grounds:  "(1) 
The  counts  fail  to  allege  that  plaintiff  was  rightly  pos- 
sessed of  the  goods;  (2)  that  plaintiflf  was  the  owner  of 
the  goods;  (3)  that  plaintiflf  had  possession  of  the  goods 
as  against  defendant.  (4)  It  fails  to  allege  that  plain- 
tiff's possession  was  superior  to  the  rights  of  said  Rey- 
nolds and  Denegre  chai'ged  with  being  the  actual  tort- 
feasors." 

Plea  3  was  as  follows :  "Defendant  says  that  all  the 
property  that  was  taken  from  plaintiff's  house,  or  the 
house  occupied  by  plaintiff,  was  the  property  of  defend- 
ant, and  that  it  had  the  right  to  immediate  possession 
thereof;  and  defendant  avers  that  only  such  force  was 
used  as  was  reasonably  necessary  to  take  peaceable  pos- 
session and  control  of  said  property,  and  that  so  taking 
possession  and  control  of  said  property  constitute  the 
acts  complained  of  in  plaintiff's  complaint."  Plea  8: 
"Defendant  says  and  avers  that  the  property  taken  from 
the  house  occupied  by  plaintiff  was  its  property ;   that 

on  the day  of ,1905,  the  defendant,  by  and 

through  its  counsel,  filed  a  suit  in  detinue  for  the  proper- 
ty so  taken  from  the  said  house  in  the  justice  cout  of 
R.  B.  Watts,  who  was  holding  himself  out  and  exercising 
the  powers  and  jurisdiction   of  a  justice  of  the  peace 

in  Jefferson  county,  Ala. ;  that  on  the day  of , 

1905,  after  a  service  of  the  complaint  on  plaintiflf  in  said 


Digiti 


ized  by  Google 


644  SUPREME  COURT  I^oi. 

[Stowers  Furniture  Co.  v.  Brake.] 

cause,  said  R.  B.  Watts  rendered  a  judgment  in  de- 
fendant's favor  for  said  property ;  that  thereafter,  to  wit, 

on  the day  of ,  1905,  said  R.  B.  Watts,  while 

exercising  said  power  and  jurisdiction  of  such  justice 
of  the  peace,  issued  a  writ  of  restitution  on  said  judg- 
ment, and  placed  the  same  in  the  hands  of  J.  T.  Burton, 
who  was  at  the  time  an  acting  constable  in  and  for  pre- 
cinct 21,  Jefferson  county,  Ala,,  the  precinct  in  which 
said  property  was  located ;  that  said  constable  or  one  of 
his  deputies  took  said  property  under  said  writ  of  res- 
titution, which  was  regular  on  its  face,  and  turned  over 
and  delivered  said  property  to  defendant  as  bailee.  And 
defendant  avers  that  it  took  no  part  in  the  taking  of 
said  property,  and  never  ratified  any  alleged  wrongful 
act  of  said  Reynolds  and  Denegi'e.'- 

Charge  17  was  as  follows:  "If  the  jury  believe  the 
evidence  in  this  case,  they  cannot  find  in  favor  of  plain- 
tiff." 

Wakd  &  Rudolph^  for  appellant.  The  3rd  plea  was 
good. — Street  i\  St,  Clair,  71  Ala.  110 ;  Manning  v.  Wells, 
104  Ala.  383 ;  140  Ala.  274.  A  vendor  may  enter  vendee's 
premises  to  retake  the  property. — 6  Am.  St.  Rep  695: 
6  Ency  of  Law,  429.  The  5th  plea  was  not  subject  to  de- 
murrer.— Burns  v.  Campbell,  71  Ala.  271.  The  court 
erred  in  permitting  the  witness  Elliott  to  answer  the 
leading  question  concerning  plaintiff's  complaint  of  pain. 
—Phillips  V.  Kelly,  29  Ala.  Q28;  Eckler  v.  Bates,  26  Ala. 
655;  Bir.  Ry.  Co.  v.  Hale,  90  Ala.  8.  What  the  doctor 
said  who  attended  plaintiff  was  part  of  the  res  gestae, 
and  should  have  been  admitted.. — Hall  v.  The  State. 
130  Ala.  46;  A.  O.  S.  v.  Hill,  90  Ala.  71;  130  Ala.  83; 
135  Ala.  511.  Charges  2  and  3  should  have  been  given. 
C,  of  G.  Ry.  Co,  V.  Freeman,  140  Ala.  581 ;  Southern  B. 
Co,  V,  Francis,  109  Ala.  224;  City  D,  Co.  v,  Henry,  139 
Ala.  161 ;  Burns  v.  CamphelU  supra.    Charge  14  should 
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have  been  given. — Cent.  v.  Freeman^  supra.  On  these 
same  authorities,  charges  11,  12,  10  and  17  should  have 
been  given. 

Arthur  L.  Brown,  and  Sumter  Lea,  for  appellee. 
By  pleading,  the  defendant  waived  his  demurrers  to  the 
count. — Brewer  t\  Strong^  10  Ala.  961 ;  L.  d  N.  v.  John- 
son, 135  Ala.  232.  The  facts  alleged  in  the  2nd  plea 
could  have  been  shown  under  the  general  issue  which  was 
pleaded  and  hence,  no  injury  is  shown  to  appellant  in 
the  sustaining  of  demurrers  to  his  special  plea. — L.  d  N. 
V.  Hall,  131  Ala.  161.  The  8th  special  plea  fails  to  show 
a  valid  writ. — Bradford  v.  Boozer,  139  Ala.  502.  All 
the  objections  to  evidence  were  general  as  no  grounds 
were  stated,  and  hence,  no  error  is  shown  here. — Riley 
V,  The  State,  88  Ala.  193;  Eason  v,  Ishellj  42  Ala.  456; 
McDaniel  v.  The  State,  97  Ala.  14;  Transportation  Co. 
V,  Cavanaugh,  101  Ala.  1.  The  oral  charge  is  not  error. 
— Decatur  Co.  v.  Mehaffey,  128  Ala.  242.  Charge  2  was 
properly  refused. — 1  Thompson  on  Neg.  498.  Counsel 
discuss  other  charges,  but  without  citation  of  authority. 

DENSON,  J. — The  complaint  as  originally  filed  con- 
tained only  one  count.  In  it  the  defendant  was  describ- 
ed as  "Stowers  Furniture  Company,"  without  any  aver- 
ment to  show  whether  it  was  a  partnership  or  a  corpora- 
tion. The  court  properly  allowed  the  amendment  show- 
ing that  the  defendant  is  a  corporation. — Ex  parte 
Niorosi,  103  Ala.  104,  15  South.  507.  Nor  did  the  court 
err  in  allowing  counts  A,  B,  C,  D,  and  E  as  amend- 
ments to  the  complaint. 

The  action,  then,  is  against  a  corporation;  and  each 
count  of  the  complaint  alleges  trespass  vi  et  armis  to  the 
person,  and  trespass  vi  et  armis  and  de  bonis  asportatis, 
conjunctively.  This  is  permissible  in  this  jurisdiction, 
when  the  alleged  trespasses  are  parts  of  the  same  trans- 
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action.  Here  they  are  sufficiently  shown  to  be  parts  of 
the  same  transaction,  and  the  demurrer  in  this  respect 
was  properly  overruled. — Henry  v.  Carleton,  113  Ala. 
636,  21  South.  225;  Birmingham^  etc.y  Co.  v,  Ldntner, 
141  Ala.  420,  38  South.  363,  109  Am.  St.  Rep.  40;  South- 
ern Suspender  Co.  v.  Van  Borries^  91  Ala,  507,  8  South. 
367;  L.  &  N.  R.  R.  Co.  v.  Mothershed,  97  Ala.  261,  12 
South.  714. 

The  other  grounds  of  demurrer  to  the  complaint  are 
fully  answered  by  the  allegations  of  the  several  counts. 

The  defendant  pleaded  eight  pleas,  Nos.  1  and  2  of 
which  being  the  general  issue.  Under  these  pleas  of  the 
general  issue,  all  matters  set  up  in  the  other  pleas  (ex- 
cept, perhaps,  that  contained  in  pleas  3  and  8),  might 
have  been  proved ;  consequently  the  court  cannot  be  put 
in  error  for  sustaining  demurrers  to  said  pleas. 

As  to  the  sufficiency  of  plea  3,  it  is  argued  that  the 
owner  of  personal  property  has  the  right  to  take  peace- 
able possession  wherever  he  may  find  it,  if  he  is  entitled 
to  the  immediate  possession.  This  is  true,  and  the  prin- 
ciple may  be  extended  to  a  vendor  in  a  conditional  sale 
contract,  after  breach  of  the  condition;  but  the  taking 
must,  indeed,  be  a  peaceable  one.  Here  the  complaint 
avers  the  commission  of  an  assault  and  battery  as  the  ac- 
companiment of  the  taking;  and,  construing  plea  3  most 
strongly  against  the  defendant,  it  is  appft^rent  that  it 
does  not  clearly  show  that  a  breach  of  the  peace  was 
not  committed.  The  demurrer  takes  the  point,  and  the 
court  properly  sustained  it. — Fullei^s  Ca^e,  115  Ala.  66, 
22  South.  491. 

In  respect  to  plea  8  it  will  be  observed  that  it  fails  to 
negative  or  traverse  the  averments  of  the  complaint  to 
the  effect  that  an  assault  and  battery  was  committed  by 
defendant's  servants  while  acting  within  the  scope  of 
their  employment.  For  this  reason,  as  well  as  for  others, 
the  demurrer  to  this  plea  was  well  sustained. 
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We  come  now  to  considw  questions  presented  by  the 
bill  of  exceptions.  It  is  the  subject  of  express  decision 
by  this  court  that  declarations  of  a  sick  person,  relative 
to  the  symptoms  and  nature  of  the  disease  or  injury  un- 
der which  he  is  laboring,  whether  made  to  a  physician 
or  other  person,  are  admissible  as  original  evidence. 
"Such  declarations  are  admissible  as  explanatory  of  the 
present  condition  of  the  declarant,  upon  the  principle  of 
res  gestae,  as  well  as  upon  the  necessity  of  the  case." — 
Roivl<md  V.  Walker,  18  Ala.  749;  Eckles  d  Brown  v. 
Bates,  26  Ala.  655,  659;  Phillips  v.  Kelly,  29  Ala.  628; 
Birminffham,  etc.,  Co.  v,  HalCy  90  Ala.  8,  8  South.  142, 
24  Am.  St.  Rep.  748 ;  Montgomery  St.  Ry.  Co.  v.  Shanks, 
139  Ala.  489,  501,  37  South.  166 ;  Birmingham  Ry.,  Light 
d  Power  Co.  v.  Rutledge,  142  Ala.  195,  202,  39  South. 
338;  Kansas  City,  d  B.  Ry.  Co,  v.  Matthews,  142  Ala. 
298,  311,  39  South.  207. 

According  to  this  principle,  rulings  of  the  court  chal- 
lenged by  the  ninth,  tenth,  and  eleventh  grounds  in  the 
assignment  of  errors,  even  if  the  questions  were  properly 
presented,  could  not  be  sustained.  We  note  that  no  ex- 
ception was  reserved  to  the  rulings  of  the  court  in  respect 
to  the  matters  embraced  in  the  ninth  and  tenth  assign- 
ments, while,  in  respect  to  the  eleventh  assignment,  the 
former  part  of  the  question  falls  within  the  principle 
above  alluded  to ;  but  the  answer  of  the  witness  was  not 
responsive,  and  the  defendant  should  have  adopted  a 
motion  to  exclude  as  the  remedy  against  the  answer. 

In  respect  to  the  twelfth  ground  in  the  assignment  of 
errors,  it  is  sufficient  to  say  that  no  exception  was  re- 
served to  the  ruling  of  the  court. 

It  does  not  appear  from  the  bill  of  exceptions  that  the 
question  to  the  witness  Stancil,  "Then  what  was  said, 
if  anything?"  was  objected  to.  The  answer  thereto  was 
responsive,  and  the  motion  to  exclude  it  was  properly 
overruled.     Therefore  the  thirteenth  ground  in  the  as- 
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signment  of  errors  cannot  be  sustained. — Southern  Ry. 
Co.  V.  heard,  146  Ala.  349,  39  South.  449,  and  cases  there 
cited. 

Furthermore,  all  that  was  done  and  said  by  the  par- 
ties who  seized  the  property  was  competent  as  parts  of 
the  res  gestse;  and  within  this  principle  falls  also  the 
matter  embraced  in  the  fourteenth,  sixteenth,  and  twen- 
tieth grounds  in  the  assignment  of  errors. 

The  fifteenth,  seventeenth,  and  nineteenth  grounds  in 
the  assignment  cannot  be  sustained,  for  the  simple  rea- 
son that  the  questions  objected  to  were  not  answered. 

The  eighteenth  ground  in  the  assignment  of  errors 
embraces  two  rulings  of  the  court:  First,  the  overrol' 
ing  of  defendant's  objection  to  a  question  to  witness 
Hockholzer ;  and,  second,  the  refusal  of  the  court  to  ex- 
clude an  answer  to  the  question.  Assigned  in  this  man- 
ner, both  rulings  must  constitute  reversible  error,  or 
the  assignment  cannot  be  sustained.  It  is  clear  that  the 
first  ruling,  even  if  erroneous,  cannot  avail  defendant 
anything.    It  was  not  excepted  to. 

Upon  the  same  principle  the  twenty-first  ground  in 
the  assignment  is  not  sustainable.  It  purports  to  em- 
brace two  rulings,  one  of  which  was  not  made  by  the 
court,  and  there  was  no  motion  to  exclude. 

The  evidence  shows  that  the  acts  complained  of  oc- 
curred late  in  the  afternoon.  It  was  competent,  against 
the  general  objection  to  the  question  made  by  the  de- 
fendant, to  prove,  by  the  husband  of  plaintiff,  the  condi- 
tion of  the  house  on  his  return  that  night,  and  the 
twenty-second  ground  in  the  assignment  cannot  be  sus^ 
tained. 

The  twenty-third  ground  of  error  is  not  insisted  upon 
in  brief  of  counsel. 

There  was  no  objection  to  the  question.  "What  be- 
came of  the  vases  and  ornaments?"  and  no  stated 
ground  for  the  motion  to  exclude  the  answer.    Therefore 
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the  twenty-fourth  ground  in  the  assignment  of  errors 
is  without  merit. — MoCalman/a  Case^  96  Ala.  98,  11 
South.  408;  BilUngsley's  Case^  96  Ala.  126,  11  South. 
409;  Washington's  Case,  106  Ala.  58,  17  South.  546; 
Uner's  Case,  124  Ala.  1,  27  South.  438. 

The  twenty-fifth  ground  in  the  assignment  challenges 
the  ruling  of  the  court  overruling  objection  to  the  ques- 
tion to  plaintiff  calling  for  testimony  of  the  value  of  a 
necklace  which  the  evidence  tended  to  show  was  taken. 
No  ground  for  the  objection  was  assigned,  and  the  court 
was  under  no  duty  to  cast  about  for  a  ground  for  the 

objection. Wallis  v.  Rhea,  10  Ala.  453;  Eason  v.  Is- 

hell,  42  Ala.  456 ;  Riley's  Case,  88  Ala.  193,  7  South.  149. 
The  ground  of  error  cannot  be  sustained. 

There  are  two  grounds  of  error  numbered  26.  The  wit- 
ness who  was  being  examined  showed  sufficient  knowl- 
edge of  the  value  of  the  goods  to  warrant  the  admission 
of  her  testimony  on  the  question  of  value,  and  the  first 
ground  of  error  assigned  by  this  number  cannot  be  sus- 
tained. The  second  of  the  grounds  numbered  26  cannot 
be  sustained,  because  it  is  plain  that  defendant  made  no 
objection  to  questions  calling  for  the  evidence  which 
is  the  subject  of  the  motion  to  exclude,  and  the  court 
was  under  no  duty  to  grant  the  motion. — Liner's  Case, 
124  Ala.  1,  27  South.  438. 

The  same  observations  are  applicable  to  ground  27  in 
the  assignment.  Even  if  the  court  erred  in  admitting 
the  testimony  of  plaintiff  in  respect  to  a  conversation 
over  the  phone.  (  Western  Union  Tel.  Co.  v.  Rowell,  153 
Ala,  295,  45  South.  73),  the  subsequent  exclusion  of  the 
evidence  by  the  court  rendered  the  admission  of  the  tes- 
timony harmless. 

The  twenty-ninth  ground  of  error  embraces  two  rul- 
ings of  the  court,  to  one  of  which  no  exception  was  re- 
served. What  has  been  said  in  respect  to  the  eighteenth 
ground  in  the  assignment,  therefore,  is  applicable  to  and 
condemnatory  of  this  c:round. 
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The  question  propounded  to  the  witness  Strickland, 
"What  did  the  constable  tell  you,  that  it  had  or  had  not 
been  done?"  is  hardly  sufllciently  intelligible  to  justii^y 
putting  the  court  in  error  for  sustaining  an  objection 
thereto.  Besides,  the  question  is  a  leading  one.  Conse- 
quently the  thirtieth  ground  in  the  assignment  of  errors 
is  not  well  taken. 

The  thirty-first  ground  in  the  assignment  is  without 
merit.  It  is  conceded  in  this  case  that  the  writ  under 
which  the  officers  seized  the  goods  was  void,  and  afford- 
ed them  no  protection,  even  if  the  goods  had  been  taken 
in  a  peaceable  manner;  but,  if  it  had  been  valid,  it  would 
not  have  protected  them  against  the  consequences  of 
conduct  which  the  evidence  for  the  plaintiff  tends  to 
show  they  were  guilty  of  in  this  instance.  They  were 
liable  for  a  trespass,  and,  it  may  be,  for  heavy  damages 
The  question  is,  should  the  defendant  be  held  liable? 

The  defendant's  general  manager,  upon  being  notified 
by  the  ofScer  that  he  had  gained  entrance  to  the  house, 
and  that,  if  he  (the  manager)  would  send  a  wagon  over 
there,  he  could  get  the  furniture,  sent  two  of  defendant's 
servants  with  a  wagon ;  and  the  proof  shows  that  these 
servants  went  into  the  house,  took  possession  of  the 
furniture,  put  it  on  the  wagon,  and  carried  it  to  the  de- 
fendant's store,  where  it  was  retained  even  after  the 
general  manager  was  notified,  the  same  night  in  which 
the  goods  were  received,  of  the  bad  manner  or  conduct 
which  characterized  the  parties  in  the  seizure  of  the 
goods,  and  after  demand  was  made  by  plaintiff  for  their 
return.  On  this  phase  of  the  evidence,  the  liability  of  the 
defendant  was  at  least  a  question  for  the  jury  to  deter 
mine,  on  the  theory  of  ratification,  if  upon  no  other; 
and  the  charge  numbered  17  was  properly  refused  to 
the  defendant. — Bums  v.  Camphell,  71  Ala.  273,  290; 
Murray  v.  Mace,  41  Neb.  60,  59  N.  W.  387;  43  Am.  8t 
Rep.  664. 
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Furthermore,  the  process  in  the  hands  of  Reynolds 
was  void  on  its  face,  and  the  evidence  tended  to  show 
that  it  was  at  the  instance  of  the  defendant  the  property 
was  seized  thereunder.  In  this  state  of  the  case  the  de 
fendant  was  a  trespasser  in  no  less  degree  than  was 
the  constable. — Duckworth  v.  Johnson,  7  Ala.  578; 
Stetson  V.  Goldsmith,  30  Ala.  603;  Gates  v.  Bullock^  136 
Ala.  537,  33  South.  835,  96  St.  Rep.  38. 

There  can  be  no  doubt  that  the  bill  of  exceptions  show? 
that  the  charges  of  the  defendant  were  requested  in  bulk ; 
and,  even  one  of  them  being  bad,  the  court  cannot  be  put 
in  error  for  refusing  all,  nor  for  refusing  to  grant  a 
new  trial  on  the  ground  of  error  in  their  refusal.  ( Ycr- 
berg's  Case,  137  Ala.  73,  78,  34  South.  848,  97  Am.  St. 
Rep.  17;  Southern  Ry.  Co,  v.  Douglass,  144  Ala.  351, 
39  south.  268) ;  and,  this  being  true,  the  grounds  of  the 
motion  for  a  new  trial,  based  on  the  refusal  of  the  writ 
ten  charges,  were  not  well  assigned. 

The  motion  for  a  new  trial  contains,  amongst  others, 
two  grounds  (37  and  38)  purporting  to  be  based  upon 
parts  of  the  oral  charge  of  the  count.  These  grounds 
do  not  explicitly  point  out  such  portions  of  the  charge, 
so  as  to  bring  them  before  us  for  review.  However, 
looking  to  the  oral  charge,  which  is  set  out  in  full,  w(^ 
find  the  portions  which  seem  more  clearly  to  support 
the  grounds  set  out  on  page  54  of  the  record ;  and  these 
portions,  at  least  abstractly  considered,  are  without 
fault.     Moreover,  no  exceptions  thereto  were  reserved. 

The  only  question  for  consideration  is  whether  or  not 
the  verdict  for  f  1,500  is  excessive.  There  can  be  no 
doubt,  on  plaintiff's  theory  of  the  case  (and  such  theory 
finds  support  in  the  evidence),  that  Reynolds  and  Dene- 
gre,  the  persons  who  seized  the  goods,  if  they  had  been 
sued,  would  have  been  liable  in  exemplary  damages. 
There  is  no  plea  of  justification,  and  it  is  conceded  that 
the  writ  under  which  the  constable  profes^orl  to  act  was 
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void.  The  defendant  was  the  cause  of  this  void  writ  be- 
ing placed  in  the  hands  of  the  officer  for  ex- 
ecution. Moreover,  there  is  one  phase  of  the  evidence 
which  warrants  the  inference  of  ratification  of  the  seiz- 
ure of  the  goods;  and  by  this  we  mean  that  there  is  a 
tendency  in  the  evidence  to  show  that  defendant  received 
and  retained  the  goods  with  knowledge  of  the  circum 
stances  which  attended  their  seizure.  In  this  view  of 
the  case,  it  cannot  be  said  that  the  doctrine  of  exem- 
plary damages  is  not  applicable. — Lee  v,  Lord^  76  Wis, 
582,  45  South.  601 ;  Lienkauf  &  Strauss  v.  Morris^  66  Ala 
406 ;  Street  v.  Sinclair^  71  Ala.  110.  This  being  true,  it 
was  in  the  discretion  of  the  jury  to  award  exemplary 
damages,  and  it  is  evident  that  they  so  did.  We  cannot 
say  that  the  verdict  is  excessive. 

No  reversible  error  being  shown  by  the  record,  the 
judgment  will  be  affirmed. 

Affirmed. 

Tyson^  C.  J.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 


Kress,  et  al.^  v.  Lawrence. 

Damages  for  Assault  and  Battery. 
(Decided  Nov.  19,  1908.    47  South.  574.) 

1.  7'rial;  Instructions  Bad  in  Form. — ^An  instruction  requiring  a 
finding  for  defendant  on  a  named  count  is  bad  in  form,  and  its  re- 
fusal proper. 

2.  Same;  hvstructions  Misleading,— Where  misleading  instructions 
are  given  a  reversal  will  not  be  had,  the  duty  being  on  the  other 
party  to  request  explanatory  instructions. 

3.  Same;  Assumption  of  Fact. — ^A  charge  asserting  that  defendant, 
while  he  might  not  be  liable  for  slander  in  this  case,  might  be  liable 
for  an  arrest  under  the  charge  of  embezzlement,  and  that  in  consid- 
ering that  question  the  jury  might  consider  all  the  evidence  as  to 
what  was  said  and  done  at  the  time,  does  not  assume  as  a  fact  that 
an  arrest  was  made  under  the  charge  of  embezzlement,  and  was  not 
erroneous  as  invading  the  province  of  the  jury. 
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4.  Same;  Instructions;  False  Swearing. — ^A  charge  asserting  that 
if  the  jury  were  reasonably  satisfied  from  the  evidence  that  one  or 
more  witnesses  willfully  swore  falsely  in  any  material  particular, 
they  could  reject  the  testimony  of  that  witness  or  those  witnesses  en- 
tirely, was  a  proper  charge. 

5.  Assault  and  Battery;  Damages. — Punitive  damages  are  recover- 
able against  the  owner  of  the  store  for  the  wrongful  act  of  its  man- 
ager in  forcibly  and  publicly  searching  a  saleswoman's  pocket  for 
money  he  claimed  she  had  embezzled,  and  which,  before  the  search, 
she  told  him  he  would  find  in  the  cash  carrier  where  she  had  placed 
it  to  be  sent  to  the  cashier's  desk. 

6.  Same;  Excessive  Verdict;  Damages. — A  verdict  for  $800.00  is 
not  excessive  where  the  facts  tend  to  show  that  the  manager  of 
defendant  forcibly  and  publicly  searched  a  saleswoman's  pocket  for 
money  he  claimed  she  had  embezzled  and  which  she  told  him  would 
be  found  in  the  cash  carrier  where  she  had  placed  it  to  be  sent  to 
the  cashier's  desk. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  Julia  E.  Lawrence  against  S.  H.  Kress  and 
S.  H.  Kress  &  Co.  From  a  judgment  for  plaintiff  in  the 
sum  of  |800,  defendants  appeal.    Affirmed. 

The  first  count  of  the  complaint  was  for  an  alleged 
slander  uttered  by  an  agent  of  defendant.  This  count 
went  out  on  demurrer.  The  second  count  was  for  wrong- 
ful arrest  and  detention  of  plaintiff  on  the  charge  of  ap- 
propriating to  her  own  use  money  received  by  her  as  a 
clerk  of  the  defendant.  The  third  count  was  for  wrong- 
^  ful  assault  on  plaintiff  and  the  searching  of  her  person 
for  money  alleged  to  have  been  taken  and  retained  by 
her  as  defendant's  clerk.  The  plea?  were  the  general 
issue.  The  evidence  for  plaintiff  tended  to  show  that 
defendants  conducted  a  retail  store  in  the  city  of  Bir- 
mingham and  that  plaintiff  was  a  clerk  or  saleswoman 
of  defendants;  that  while  waiting  on  a  customer,  to 
whom  she  sold  an  article  for  the  sum  of  10  cents,  which 
she  placed  in  the  carriage  cup  register  and  sent  to  the 
cashier's  desk,  the  defendants'  manager  touched  her  on 
the  shoulder  and  told  her  he  wanted  her  in  the  office;  that 
he  followed  behind  her,  and  that  when  she  got  to  the 
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back  end  of  the  store  he  stopped  her  and  told  her  that 
he  had  seen  where  the  dime  went  and  that  she  had  drop- 
ped it  in  her  pocket ;  that  she  told  him  she  did  not  want 
to  be  searched  in  a  public  place,  and  that  if  he  would 
take  down  the  cash  cup  he  would  see  that  the  dime  was 
in  there;  that  he  insisted  that  he  had  seen  the  dime  go 
into  her  pocket,  and  that  he  was  going  to  see  right  there^ 
and  she  told  him  she  w^anted  him  to  be  perfectly  satisfied 
that  she  did  not  get  the  dime,  but  did  not  want  to  be 
searched  in  a  public  place,  and  that  she  was  willing  tc 
go  into  the  private  office  and  satisfy  him  after  he  looked 
into  the  cash  cup,  but  that  he  w^ent  into  her  pocket  and 
jerked  out  a  handkerchief,  check  book,  and  pencil,  and 
searched  her  naked  pocket,  and  that  he  then  told  her  to 
go  back  to  the  counter,  where  she  had  customers  waiting, 
and  that  she  stayed  on  till  10  o'clock  that  evening;  that 
the  store  was  crow^ded  with  people  at  the  time  he  accused 
her  of  putting  the  money  in  her  pocket,  etc. 

The  following  charges  w^ere  refused  to  the  defendant  : 
(2)  "If  the  jury  believe  the  evidence,  they  must  find  for 
defendant  on  the  second  count  of  the  complaint."  (3) 
Same  as  2  as  to  the  third  count.  The  following  charges 
were  given  at  the  request  of  plaintiff:  "(2)  If  the  jury 
find  for  plaintiff,  they  may  in  their  sound  discretion  add- 
punitive  damages  to  whatever  compensatory  damages- 
they  may  find.  (3)  While  defendant  in  this  case  is  not 
liable  for  slander,  yet  defendant  S.  H.  Kress  &  Co.,  may 
be  liable  for  arrest  under  charge  of  embezzlement,  and 
the  jury  in  considering  that  question  may  consider  all 
the  evidence  before  the  jury  as  to  what  was  said  and 
done."  "(6)  If  the  jurj^  are  reasonably  satisfied  from 
the  evidence  that  any  one  or  more  witnesses  in  the  case 
willfully  swore  falsely  in  any  material  particular  in  the 
case,  then  the  jury  are  authorized  to  reject  the  testimony 
of  the  witness  or  those  witnesses  entirely." 
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Gabaniss  &  BowiE^  for  appellant.  The  evidence  fail- 
ed to  show  wrongful  arrest  and  detention. — 2  A.  &  E. 
Ency  of  Law,  834 ;  19  Cyc.  332.  Punitive  damages  were 
not  recoverabla — Loveman  v.  Bir.  R.  L.  d  P.  Co.,  43 
South.  411;  Alley  v.  Daniels,  75  Ala.  403;  Oarrett  t\ 
Betoell^  108  Ala.  521.  Counsel  disuss  other  assignments 
of  error  but  without  citation  of  authority. 

Bowman,  Habsh  &  Bbddow^  for  appellee.  The  gen- 
eral charge  requested  by  the  defendant  as  to  the  2nd 
count  was  bad  in  form. — M.  d  O.  v.  George y  94  Ala.  201 ; 
L.  d  N,  v,  Sa/ndlin,  125  Ala.  585;  139  Ala.  462.  The  2nd 
count  was  authorized  by  form  19,  p.  946,  Code  1896,  and 
Rich  V,  Mclnneryj  103  Ala.  345,  the  doctrine  of  which 
is  reiterated  in  Fuquay  v.  OambiU,  144  Ala.  468.  On 
the  authorities  cited  by  the  appellant  the  detention  was 
wrong.  The  6th  charge  given  for  appellee  was  good. — 
Willia7n8on  I,  Co.  v.  McQueen,  144  Ala.  265;  Hale  v. 
The  State,  122  Ala.  85;  A.  G.  8.  v.  Frazer,  93  Ala.  51. 
Counsel  discuss  the  refusal  to  grant  a  new  trial,  but 
without  citation  of  authority.  They  insist  that  punitive 
damages  were  recoverable. — Mitchell  v.  Gamhill,  140 
Ala.    317. 

DOWDELL,  J.— The  complaint  contained  three 
counts.  The  first  count  went  out  on  demurrer.  Pleas 
of  not  guilty  were  filo<l  to  the  second  and  third  counts, 
on  which  issue  was  joined.  The  questions  presented  for 
our  consideration  and  argued  by  counsel  arose  on  excep- 
tions taken  by  the  defendants,  appellants  here,  to  the  re- 
fusal of  the  court  to  give  certain  charges  requested  in 
writing  by  the  defendants  and  to  the  giving  of  certain 
charges  requested  by  the  plaintiff. 

Charges  2  and  3,  refused  to  the  defendants,  and  which 
the  defendants  insist  were  erroneously  refused,  were 
bad  in  form,  and  for  that  reason,  if  no  other,  were  prop- 
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erly  refused.— if.  &  0.  R.  R.  Co.  v.  George,  94  Ala.  201, 
10  South.  145;  L.  d  N.  iJ.  R.  Co.  v.  Sandlin,  125  Ala, 
585,  28  South.  40 ;  Bessemer  Liquor  Co.  v.  Tillman,  139 
Ala.  462,  36  South.  40;  A.  a.  8.  R.  R.  Co.  v.  Bonner 
(Ala.)  39  South.  619. 

It  was  open  to  the  jury,  under  the  third  count  of  the 
complaint,  if  they  believed  the  evidence  of  the  plaintiff, 
to  assess  punitive  damages.  Charge  No.  2,  given  at  the 
request  of  the  plaintiff,  correctly  stated  the  law  when 
referred  to  the  third  count  and  the  evidence  under  that 
count.  It  was  the  right  of  the  defendants,  if  they  sup- 
posed it  was  of  misleading  tendency,  to  meet  this  by 
requesting  an  explanatory  charge. 

Charge  No.  3,  given  for  the  plaintiff,  we  think,  was 
not  an  invasion  of  the  province  of  the  jury.  This  charge 
does  not  assume  as  a  fact  on  "arrest  under  a  charge  of 
embezzlement,"  as  counsel  for  appellants  contend,  but 
leaves  this  as  a  question  for  the  jury.  In  the  giving  of 
this  charge  no  reversible  error  was  committed. 

The  sixth  charge  for  the  plaintiff  was  held  good  in 
Williamson  Iron  Co.  v.  McQueen.  144  Ala.  265,  40  South. 
306.  See,  also,  A,  G.  S.  R.  R.  v.  Frazier,  93  Ala.  51,  9 
South.  303,  30  Am.  St.  Rep.  28,  and  HaJe  v.  State,  122 
Ala.  85,  26  South.  236. 

Under  the  principle  stated  in  Cohh  v.  Malone,  92  Ala. 
630,  9  South.  738,  we  do  not  feel  justified  in  reversing 
the  ruling  of  the  trial  court  on  the  motion  for  a  new 
trial  upon  the  ground  that  the  verdict  was  contrary  to 
the  weight  of  the  evidence.  Nor  are  we  prepared  to  say 
that  the  verdict  was  excessive,  if  the  plaintiff's  evidence 
is  to  be  believed,  and  manifestly  the  jury  did  believe  it. 

There  being  no  reversible  error,  the  judgment  is  af- 
firmed. 

Affirmed. 

Tyson^  C.  J.,  and  Anderson  and  McClellan,  JJ  con- 
cur. 
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Tiitwller  Coal,  Coke  &  Iron  Co. 
10.  Tuvin, 

Malicious  Prosecution  and  False  Imprisonment. 

1.  Trespass;  Trespass  to  Realty;  Entry, — ^Where  one  stationed 
snards  at  entrance  to  premises  with  discretion  as  to  the  admission 
of  persona  and  such  guard  admits  a  person,  the  original  entry  on  the 
premises  of  such  person  is  rightful. 

2.  Same;  Rental. — If,  under  the  contract  of  rental,  the  right  to 
have  persons  visit  the  house  on  business  or  pleasure  is  acquired,  one 
who  crosses  the  lands  of  the  landlord  of  necessity  to  get  to  the  rented 
premises,  either  on  invitation  or  on  business,  is  not  guilty  of  tres- 
pass in  exercising  such  right ;  and  where  the  right  is  acquired  under 
the  contract  it  cannot  be  taken  away  by  mere  notice  to  such  person 
so  long  as  the  rental  contract  remains  in  force. 

3.  Easements ;  Ways;  Ways  of  yecessity. — Where  one  acquires  land 
so  surrounded  by  other  lands  that  ingress  and  egress  to  and  from  it 
cannot  be  had  save  over  other  lands,  and  there  is  no  stipulation  or 
circumstance  in  the  conveyance  showing  a  contrary  intent,  the  law 
gives  the  right  of  way  of  necessity,  which  is  appurtenant  to  the  con- 
veyance of  the  land ;  the  owner  of  the  land  having  the  right  to  desig- 
nate the  way,  and  failing,  the  purchaser  has  the  right,  and  if  neither 
designates  the  way,  then  the  one  used  by  common  consent  will  be 
considered  the  way. 

4.  Same:  Lease. — A  lease  for  a  long  or  short  period  carries  with 
it  the  Incidents  of  a  conveyance  and  the  lessee  occupying  the  lands 
entirely  surrounded  by  the  lands  of  his  landlord  Is,  in  the  absence 
of  stipulations  to  the  contrary,  entitled  to  the  same  ingress  and 
egress  that  a  "purchaser  would  have;  and  where  the  landlord  leases 
to  the  tenant  a  i)ortion  of  his  lands  for  occupation  as  a  dwelling, 
etc.,  and  there  is  no  agreement  to  the  contrary,  the  tenant  has  the 
right  to  use  all  such  apparent  ways  as  are  reasonably  necessary  to  the 
enjoyment  of  the  property,  and  the  owner  cannot  exclude  the  tenant 
from  the  reasonable  use  of  such  ways  and  cannot  exclude  therefrom 
other  persons  who  desire  to  use  such  ways  for  the  purpose  of  visiting 
the  tenant's  dwelling  on  business  or  pleasure,  provided  such  use  puts 
no  additional  servitude  on  the  landlord's  other  land. 

5.  Same;  Ways;  Necessity;  Presumption. — While  a  way  of  neces- 
sity- is  a  matter  of  presumption,  and  may  be  restricted  by  special 
contract,  yet,  in  the  absence  of  such  a  contract  or  a  statute,  the  way 
will  be  presumed  to  be  for  the  use  of  the  owmer  and  his  family, 
and  he  may  license  others  to  use  it  for  the  purpose  of  going  to  or  com- 
ing from  the  premises. 

6.  Safne.—A  way  appurtenant  to  an  estate  may  be  used  by  those 
who  own  or  lawfully  occupy  any  part  thereof,  and  by  persons  law- 
fully going  to  or  from  such  premises,  whether  mentioned  in  the  grant 
or  not 

7.  Same. — ^Where  an  employe  in  a  mine  leases  a  house  on  the  prem- 
ises of  the  employer,  he  acquires  a  way  of  necessity  over  the  prem- 
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ises  to  and  from  the  house,  which  is  presumptively  one  for  the  con- 
venience of  the  employe  so  long  as  the  necessity  exists,  and  he  may 
invite  persons  to  visit  him  either  socially  or  on  business,  and  such 
persons  travelling  the  way  are  not  trespassers,  where  the  lessee  has 
extended  the  invitation  either  actually  or  by  implication. 

8.  Same. — Where  a  person  desires  to  visit  a  lessee  for  the  purpose 
of  collecting  a  debt,  though  it  might  be  inferred  that  such  person 
was  authorized  by  the  lessee  to  come  for  that  purpose,  the  mere  de- 
sire of  such  person  to  go  to  the  house  of  the  lessee,  without  an  in- 
vitation, direct  or  implied  for  that  purpose,  would  not  be  a  legal  ex- 
cuse for  entering  on  the  way. 

9.  Same. — An  invitation  by  a  tenant  who  possesses  a  way  of  neces- 
sity over  the  premises  of  the  landlord  to  a  third  person  to  visit  him 
is  not  an  assignment  of  the  easement  of  the  right  of  way,  but  the 
exercise  of  a  right  which  defendant  possessed. 

10.  False  Imprisonment  and  Malicious  Prosecution. — ^A  complaint 
alleging  that  defendant,  acting  through  agents,  who  were  acting 
within  the  line  and  scope  of  their  employment,  maliciously  and  with- 
out probable  cause,  procured  a  warrant  for  the  arrest  of  plaintiff,  that 
by  virtue  of  the  warrant  plaintiff  was  arrested  and  imprisoned  for  a 
day,  and  subsequently  brought  before  a  court  for  trial,  and  by  that 
court  adjudged  not  guilty,  states  a  cause  of  action  for  false  imprison- 
ment, If  not  for  malicious  prosecution. 

11.  Malicious  Prosecution;  Action;  Evidence. — In  an  action  for  ma- 
licious prosecution,  growing  out  of  a  prosecution  for  trespass  upon 
the  premises  of  defendant,  where  it  was  shown  that  plaintiff  entered 
the  premises  with  a  view  of  visiting  the  tenant  thereon  to  collect  a 
debt,  and  that  he  entered  on  a  way  of  necessity,  provided  by  defend- 
ant, it  was  competent  to  show  whether  the  debt  was  due  from  de- 
fendant or  not,  whether  there  was  any  other  way  to  reach  tenant's 
house,  and  whether  the  way  in  question  was  the  way  usually  trav- 
elled, since  it  tended  to  shed  light  on  the  question  of  the  way  of  ne- 
cessity, and  as  to  whether  such  way  had  been  established  by  consent. 

12.  Same. — Where  there  was  evidence  tending  to  show  that  the  en- 
try was  made  after  the  plaintiff  had  been  warned  according  to  law,  it 
was  incompetent  to  show  whether  plaintiff  was  molesting  the  prop- 
erty of  defendant  or  not,  since  the  offense  was  complete  when  plain- 
tiff entered  upon  the  premises. 

13.  Same. — Proof  that  the  president  of  the  defendant  corporation 
was  present  at  the  trial  of  plaintiff  for  trespass  after  warning  was 
admissible  for  the  purpose  of  showing  the  part  taken  by  such  presi- 
dent in  such  prosecution. 

14.  Same. — Where  it  appeared  that  plaintiff  entered  on  the  prem- 
ises by  the  consent  of  guards  placed  thereon  by  the  defendant,  it  was 
proper  to  permit  the  president  of  the  defendant  corporations  to  tes- 
tify as  to  the  authority  delegated  by  him  to  the  guards,  since  If  they 
had  authority  to  admit  persons  into  the  premises,  a  person  entering 
by  such  permission  could  not  be  guilty  of  such  trespass. 

15.  Same;  Damages;  Attorney* s  Fees. — ^Where  the  complaint  in  a 
malicious  prosecution  fails  to  specifically  claim  attorney's  fees  as 
damages,  testimony  as  to  attorney's  fees  is  not  admissible;  and  if 
the  claim  is  made  for  attorney's  fees  the  amount  recoverable  Is  the 
amount  proven  to  be  reasonable,  and  it  is  not  admissible  to  show  an 
agreement  to  pay  certain  amounts. 
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16.  Same;  Evidence;  Jury  Question. — Where  the  evidence  was  in 
conflict  as  to  whether  the  arrest  was  made  on  the  charge  of  refusing 
to  leave  defendant's  premises  after  having  entered,  or  for  having  en- 
tered unlawfully  previously,  and  plaintiff  was  arrested  by  an  officer, 
the  general  charge  to  find  for  the  defendant  on  the  count  in  false  im- 
prisonment on  the  grounds  that  the  arrest  was  made  by  an  officer  in 
whose  presence  the  offense  was  committed  (Section  6269-6273,  Code 
1907),  was  properly  refused. 

17.  Trial;  Instruction;  Asserting  no  Proposition  of  Law. ^An  in- 
struction asserting  that  defendant  was  in  possession  of  the  premises 
on  which  plaintiff  was  at  the  time  he  was  arrested,  asserts  no  propo- 
sition of  law  and  its  refusal  was  proper. 

18.  Same;  Affirmative  Charge. — Where  there  is  conflict  in  the  evi- 
dence as  to  any  material  question,  the  affirmative  charge  is  always 
properly  refu^ted. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  C.  Nesmith. 

Action  by  Abe  Tuvin  against  Tutwiler  Coal,  Coke  & 
Iron  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

Count  4  was  as  follows :  "Plaintiff  claims  of  defend- 
ant $10,000  damages,  for  that  on,  to  wit,  September  14th, 
defendant,  acting  by  and  through  its  agents,  whose  name 
or  names  are  unknown  to  the  plaintiff,  who  were  acting 
within  the  scope  of  their  employment,  maliciously  and 
without  probable  cause  therefor  caused  one  R.  H.  Smith 
to  procure  from  W.  H.  Wooden,  a  justice  of  the  peace 
for  Jefferson  county,  Ala.,his  warrant  for  apprehending 
plaintiff  and  bringing  him  before  the  criminal  court  of 
said  county,  and  that  by  virtue  of  said  warrant  plaintiff 
was  arrested  and  imprisoned  for  a  long  period  of  time, 
to  wit,  one  day,  and  was  subsequently  brought  before  the 
criminal  court  of  Jefferson  county  for  trial,  which  court 
adjudged  the  plaintiff  not  guilty  of  the  charge  under 
which  he  was  arrested,  and  that  said  prosecution  was 
.so  ended,  whereby  plaintiff  was  injured  in  his  credit  and 
reputation,  and  has  suffered  in  mind  and  body,  and  has 
been  prevented  from  carrying  on  his  business  and  has 
incurred  expenses  in  defending  himself." 
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Demurrers  were  interposed  to  said  count  as  follows : 
"(1)  It  does  not  appear  from  said  count  that  defend- 
ant did  not  have  probable  cause  for  having  plaintiff  ar- 
rested and  imprisoned.  (2)  It  is  not  alleged  for  what 
alleged  oflfense  plaintiflf  was  arrested  and  imprisoned. 
(3)  It  is  not  alleged  that  R.  H.  Smith  was  the  ag«it  of 
defendant,  or  that  he  was  acting  for  defendant  in  the 
procurement  of  his  warrant  of  arrest.  (4)  No  facts  are 
alleged  in  said  count  showing  that  the  arrest  and  im- 
prisonment of  plaintiflf  was  done  or  caused  by  defendant 
maliciously  or  without  probable  cause." 

The  facts  suflaciently  appear  in  the  opinion  of  the 
court. 

The  following  charges  were  given  at  plaintiff\s  re- 
quest :  (3)  ''I  charge  you  that  if  you  find  from  the  evi- 
dence that  Minsu  was  rightfully  and  with  defendant's 
leave  occupying  a  house  on  defendant's  land,  and  plain- 
tiflf in  good  faith  for  the  purpose  of  transacting  business 
with  Minsu  went  to  his  house  by  the  road 
usually  traveled  and  the  nearest  and  most  fea*s- 
ible  way,  and  therefore  went  on  defendant's  land, 
plaintiff  was  not  guilty  of  trespass  after  notice.'* 
(8)  *'I  charge  you  that  it  is  the  law  that  if  the 
owner  of  a  tract  of  laud  leases  to  a  tenant  a  portion  of 
the  same  for  occupation  as  a  dwelling,  and  there  is  no 
agreement  to  the  contrary,  the  tenant  has  the  right  to 
use  all  such  contiguous  or  apparent  roads  and  ways  as 
are  reasonably  necessary  to  the  enjoyment  of  the  proper- 
ty which  he  has  leased,  and  the  owner  cannot  exclude 
the  tenant  from  the  reasonable  use  of  such  roads  and 
ways,  and  cannot  exclude  therefrom  persons  who  with 
defendant's  permission,  express  or  implied,  desire  to  use 
such  roads  and  ways,  for  the  purpose  of  visiting  the  ten- 
ant's dwelling  in  order  to  transact  business  with  him." 

The  following  charges  were  refus^ed  to  defendant: 
(15)  "I  charge  you  that  the  desire  of  plaintiflf  to  go  ro 
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the  house  of  Minsn  to  collect  a  bill  would  not  be  either 
legal  cause  or  good  excuse,  within  the  meaning  of  the 
law,  to  justify  him  in  either  going  on  the  premises  of  de- 
fendant after  being  warned  not  to  do  so,  or  his  failure 
to  leave  said  premises  after  being  requested  to  do 
so."  (17)  "I  charge  you  that  under  the  undisputed  evi- 
dence the  defendant  was  in  possession  of  the  premises  on 
which  plaintiff  was  at  the  time  he  was  arrested."  (18) 
"I  charge  you  that,  although  Minsu  may  have  had  the 
right  to  go  and  come  over  the  lands  of  defendant,  this 
right  would  not  in  any  Avay  inure  to  plaintiflf's  benefit 
and  even  if  you  believe  from  the  evidence  that  Minsu 
rented  the  house  from  defendant,  and  thereby  acquired 
the  right  to  have  persons  visit  his  house  on  business  or 
pleasure,  and  go  over  defendant's  land  in  doing  so,  that 
the  forbidding  by  defendant  of  persons  going  to  such 
house  would  not  give  such  person  any  right  of  action,  or 
violate  any  right  of  such  person." 

Percy  &  Benners^  for  appellant.  The  prosecution 
was  based  upon  section  7827,  Code  1907.  That  the  plain- 
tiff was  guilty  of  the  offense  charged  is  a  complete  de- 
fens'e  to  an  action  of  malicious  prosecution,  notwith- 
standing the  acquittal  of  plaintiff. — Whitehurst  v. 
Ward,  12  Ala.  264;  19  Am.  &  Eng.  Enc,  of  Law,  page 
690;  Thrcefoot  r.  Nichoh.  8  So.  Rep  (Miss.)  335;  Bell 
V,  Peracy,  5  Fred.  83.  A  private  way  is  a  right  of  pas- 
sage over  or  under  another  person's  tenements  which 
belongs  to  and  is  for  the  use  of  individuals,  one  or  more, 
as  distinct  from  a  way  that  is  used  by  the  public  in  gen- 
eral; and  such  a  way  is  an  easement. — 23  Am.  &  Eng. 
Enc.  of  Law,  pages  3,  4.  A  license  in  the  law  of  real 
property  is  an  authority  to  do  an  act  or  a  series  of  acts 
upon  the  land  of  the  person  granting  the  license  without 
actually  conferring  on  the  licensee  any  estate  in  thf* 
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land.— 18  Am.  &  Eng.  Enc.  of  Law,  1127.  The  differ- 
ence between  an  easement  and  a  license  is,  the  former 
implies  an  interest  in  the  land  while  the  latter  does  not. 
An  easement  must  be  created,  as  we  have  said  above,  by 
deed  or  prescription,  while  a  license  may  be  by  parole. 
The  former  is  a  permanent  interest  in  tlie  realty  while 
the  later  is  a  personal  privilege  to  do  some  act  or  series 
of  acts  upon  the  land  of  another  without  possessing  any 
estate  therein  cmd  is  generally  revocable  at  the  tcill  of 
the  ovmer  of  the  land  in  which  it  is  to  be  enjoyed. — 
Hicks  Bros,  v.  Swift  Creek  Mill  Co,,  133  Ala.  411-419; 
Riddle  v,  Broim^  20  Al.a  412 ;  Turner  v.  City  of  Mobile, 
135  Ala.  127-8.  The  action  can  be  maintained  also  where 
the  license  does  not  involve  possession  by  the  licensee. 
Thus,  where  one  attempts  to  enter  and  sport  over  lands 
under  a  revoked  license,  trespass  will  lie. — Hayward  v. 
Grant,  1  C.  &  P.  448,  11  E.  C.  L.  446 ;  See,  also  Hydge 
V,  Oraham,  1  H.  &  C.  593,  32  L.  J.  Exch.  27,  8  Jur.  N.  S. 
1229,  7  L.  T.  N.  S.  563, 11  W.  R.  119,  where  trespass  was 
sustained  after  revocation  of  a  license  to  use  a  right 
of  way. — 18  Am.  &  Eng.  Enc.  of  Law,  page  1130.  The 
road  in  question  was  not  such  a  road  as  plaintiff  could 
claim  the  right  to  pass  over  as  a  matter  of  right. — Mc- 
Dade  v.  State,  95  Ala.  30;  Harper  v.  State,  109  Ala.  67: 
Cross  V.  State,  147  Ala.  125.  The  good  excuse  referred 
to  in  the  statute  which  will  justify  a  trespass,  is  such  as 
arises  from  an  unavoidable  trespass  and  not  from  the 
mere  desire  or  convenience  of  the  trespasser.  Thus  if 
a  man's  horse  should  run  away  and  carry  him  on  the 
lands  of  another,  since  such  a  state  of  affairs  is  un- 
avoidable, it  would  constitute  a  good  excuse  for  the  re- 
sulting trespass. — See  a  discussion  of  the  Acts  which 
will  constitute  an  excuse,  justification  and  protectioji 
in  a  civil  action  for  trespass  in  28  Am.  &  Eng.  Enc.  of 
Law,  page  558  et  seq. ;  2  Greenleaf  on  Ev.  Sees.  627-629 ; 


Digiti 


ized  by  Google 


iw.]  OF  ALABAMA.  663 

[Tutwller  Coal.  Coke  &  Iron  Co.  v.  Tuvin.] 

Milner  v.  Milner,  101  Ala.  599.  The  good  faith  of  the 
trespasser  constitutets  no  justification  of  the  trespass. — 
Allison  V.  Little,  85  Ala.  512-517,  Sub-division  5.  The 
fact  that  plaintiff  and  others  may  have  generally  passed 
over  defendant's  premises  prior  to  the  time  that  defend- 
ant placed  the  gate  across  the  road  and  had  its  premises 
patrolled  would  not  furnish  any  justification  or  excuse 
to  plaintiff  for  going  on  them. — Wilson  v.  State,  87  Ala. 
117.  It  was  a  question  of  law  for  the  Court  whether 
or  not  plaintiff  had  the  right  to  pass  over  defendant's 
iHndB.—Hollafid  v.  State,  139  Ala.  120. 

Gboboe  Huddueston,  for  appellee.  A  complaint  which 
does  not  show  the  offense  charged  by  the  warrant  under 
which  the  arrest  was  made  is  insufBcient  as  counting 
for  malicious  prosecution,  but  where  it  alleges  a  mali- 
cious arrest  without  probable  cause  it  will  be  construed 
as  a  good  complaint  for  false  imprisonment. — Davis  v. 
Sanders,  133  Ala.  275 ;  Rich  v.  Mclnerny,  103  Ala.  345 ; 
Leih  V.  Shelby  Irofi  Go.j  97  Ala.  626 ;  Ragsdale  v,  Bowles, 
16  Ala.  62;  Sheppard  v.  Furniss,  19  Ala.  760;  Sou.  Car 
Co.  V.  Adams,  131  Ala-  147.  Where  the  record  shows 
that  the  complaint  as  a  whole  fully  and  sufficiently  ad- 
vised the  defendant  of  the  cause  of  action  upon  which 
each  count  was  based,  and  that  no  improper  burden  of 
proof  was  on  the  trial  actually  imposed  on  the  defend- 
ant by  reason  of  the  form  of  the  pleadings,  error  in  over- 
ruling a  demurrer  to  one  of  the  counts  of  the  complaint 
will  be  treated  as  harmless  and  will  not  be  reviewed. — 
Finney  v.  Erie,  etc.,  Co.,  109  Ala,  485 ;  2  Sou.  Dig.  166 ; 
2  May.  Dig.  128,  176.  Where  the  owner  of  real  estate 
conveys  a  portion  by  lease,  all  such  continuous  and 
apparent  easements  in  the  portion  cgnveyed  as  are  rea- 
sonably necessary  for  the  enjoyment  of  the  property  pass 
to  the  grantee,  giving  rise  to  easements  by  implied  grant. 
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— Gay  nor  v.  Bauer ^  144  Ala.  448;  Walker  v.  Clifford, 
128  Ala.  67.  And  a  lease  of  a  dwelling  accessible  only 
by  a  road  passing  over  the  landlord's  adjacent  lands, 
carries  with  it  an  implied  right  of  way  to  the  tenant  to 
pass  over  the  road,  and  persons  desiring  to  visit  the 
tenant's  dwelling  for  social  or  business  purposes  may, 
on  his  invitation,  pass  over  the  road  without  being  liable 
for  trespassing,  and  are  not  guilty  of  trespass  after 
warning  for  traveling  the  road  in  a  proper  and  usual 
time  and  manner,  notwithstanding  the  landlord  may 
have  warned  them  not  to  enter  on  his  lands. — Nat:€  v. 
Berry,  22  Ala.  382 ;  Taylor's  Landlord  &  Tenant,  Sees. 
172, 176, 178;  1  Wash.  Real  property,  p.  578,  (5th  Ed.) ; 
Teideman's  Real  Property,  Sec.  176 ;  23  A.  &  E.  En.  Cyc. 
of  Law,  25;  Abbott  v.  Butler,  59  N.  H.  317;  Dwnd  r. 
Kingscote,  6  Mee.  &  Wells,  174;  Watts  v.  Kelson,  40 
L.  J.  Ch.  126;  Mahler  i\  Brunder,  92  Wis.  477.  Ease- 
ments are  never  presumeil  to  be  personal,  but  are  al- 
waj's  construed  to  be  appurtenant  to  the  estate. — Mc- 
Mahon  v.  Williams,  79  Ala.  290.  A  person  having  a 
right  of  way  over  another's  property-  is  liable  as  a  tres- 
passer if  he  departs  from  the  right  of  way  or  uses  it  for 
another  purpose  than  that  for  which  it  was  granted, 
or  to  molest  the  owner's  property. — Shroder  t\  Brcnne- 
man,  23  Pa.  St.  348 ;  Coleman's  Appeal,  62  Pa.  275.  The 
conduct  and  movements  of  defendant,  who  had  caused 
plaintiff's  arrest,  at  the  time  of  plaintiff's  trial  are  com- 
petent as  tending  to  show  defendant's  interest  in  the 
prosecution  and  as  bearing  on  the  question  of  an  improp- 
er motive  on  its  part. — Motes  r,  Bates^  74  Ala.  374; 
Gamhle  v.  Fuqua,  -48  Ala.  448.  A  charge  which  asserts 
no  proposition  of  law  may  be  refused. — Morrison  r. 
State,  46  Sou.  Rep.  646. 

SIMPSON,  J. — This  suit  was  brought  by  the  appellee 
against  the  appellant  for  malicious  prosecution  and  false 
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imprisaiuiaent.  One  Minsu  was  an  employe  of  the  de- 
fendanty  working  in  its  mines,  and  occupied  a  house  on 
the  land  of  the  defendant,  so  situated  that  it  could  not 
be  reached  except  by  passing  over  the  lands  of  defend- 
ant. There  was  a  road  over  the  premises,  which  had  been 
used  by  employes  and  others,  but  which  it  was  admitted 
was  not  a  public  road.  There  was  a  strike  among  de 
fendant's  employes,  and  the  defendant  had  placed  a 
gate  across  said  road,  and  put  a  lock  thereon,  and  sta- 
tioned guards  at  the  gate  to  prevent  persons  from  en- 
tering the  premises,  and  this  status  had  continued  for 
three  or  four  months.  The  plaintiff  approached  the  gate 
on  horseback  having  in  his  possession  an  account  against 
said  Minsu  for  collection  in  favor  of  a  furniture  house  in 
whose  employment  he  was.  After  stating  his  business 
to  the  guard,  he  was  permitted  to  enter  the  premises, 
but  was  afterwards  stopped.  It  may  be  well  to  state, 
in  the  outset,  that  if  the  plaintiff,  on  merely  stating  that 
he  wished  to  go  in  to  collect  a  debt,  entered  upon  the 
hiiKl  with  the  permission  of  the  guards  placed  at  the 
gale,  <*l()tluil  by  defendant  with  the  discretion  to  a«l- 
mir  ix'i'sous,  li(  could  not  be  convicted  for  trespai^s  iQ 
the  original  entry  on  the  premises,  whatever  might  have 
b(*en  Ins  liability  for  the  unlawful  refusal  to  lejive  the 
premises  after  being  requested  so  to  do. 

The  first  assignment  of  error  insisted  on  is  that  num- 
bered 36,  which  claims  error  in  the  refusal  of  the  court 
to  give  charge  No.  18  requested  by  the  defendant.  There 
was  no  error  in  refusing  this  charge.  If  Minsu,  in  rent- 
ing the  house,  "thereby  acquired  the  right  to  have  per- 
sons visit  his  house  on  business  or  pleasure,  and  go 
over  defendant's  land  in  so  doing,"  then  no  one  for  whom 
said  right  had  been  thus  acquired  could  be  guilty  of  tres- 
pass in  exercising  such  right ;  and,  if  it  was  a  right  ac- 
quired by  the  contract  of  renting,  it  could  not  be  taken 
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away  by  a  mere  notice  to  such  person,  so  long  as  the 
contract  of  renting  remained  in  forca — Proudfoot  v. 
snaffle,  (52  W.  Va.  51,  57  S.  E.  256,  12  L.  R.  A.  (¥,  S.) 
482. 

Charge  No.  15,  requested  by  the  defendant  and  refus- 
ed, brings  up  the  important  point  specially  contended 
for  in  this  case,  and  that  is,  whether  the  plaintiff  in 
this  case,  having  in  his  hands  a  claim  for  collec- 
tion against  Minsu,  had  a  right  to  go  to  his  house  over 
the  private  road  through  the  defendant's  lands  against 
the  objection  of  the  defendant.  It  is  a  well-recognized 
principle  of  law  that  if  A.,  owning  a  large  tract  of  land, 
conveys  to  B.,  a  portion  which  is  so  surrounded  by  A.'s 
lands  that  B.,  cannot  have  ingress  and  egress  to  and  from 
the  land  bought,  save  through  the  land  of  A.,  and  there 
be  no  stipulations  and  circumstances  showing  a  contrary 
intention,  the  law  gives  to  B.,  a  way  of  necessity,  and, 
as  this  way  of  necessity  attaches  to  the  conveyance  of 
the  land,  it  is  appurtenant  to  it.  A.,  has  the  right  to 
designate  the  way,  and  if  he  fails  to  do  so  then  B.,  has 
the  right.  If  neither  designates  it,  but  a  way  is  used  by 
common  consent  that  will  be  considered  the  way. — 2 
Washburn  on  Real  Property  (3d  Ed.)  pp.  282  (*31), 
306  (*51) ;  Tiedman  on  Real  Property,  §  609;  23  A.  & 
E.  Ency.  Law,  p.  13 ;  Benedict  v.  Bwrling^  79  Wis.  551, 
48  N.  W.  670;  Ellis  v.  Bassett,  128  Ind.  118,  27  N.  E. 
344,  24  Am.  St.  Rep.  421 ;  14  Cyc.  p.  1204.  A  lease  for  a 
period,  long  or  short  carries  with  it  the  incidents  of  a 
conveyance ;  so  that  a  lessee,  occupying  lands  surround- 
ed by  the  lands  of  his  landlord,  would,  in  the  absence  of 
stipulations  to  the  contrary,  be  entitled  to  the  same  in- 
gress and  egress  that  a  purchaser  would  have. 

While  a  way  of  necessity  is  a  matter  of  presumption, 
and  may  be  limited  or  restricted  by  special  contract, 
yet,  in  the  absence  of  any  stipulation  or  statute,  it  is 
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presumed  to  be  for  the  use  of  the  owner,  his  family,  and 
his  employes ;  and  he  may  license  others  to  use  it  for  the 
purpose  of  coming  to  or  going  from  the  dominant  es- 
tate.—23  A.  &  E.  Ency.  Law,  p.  25 ;  14  Cyc.  1208.  In 
a  case  where  a  right  of  way  over  a  private  alley  was 
granted,  with  no  specifications  as  to  how  it  should  be 
used,  the  grantor  undertook  to  block  up  the  way  so  as 
to  leave  the  grantee  only  the  right  to  pass  over  it  on  foot, 
while  the  grantee  claimed  that  he  was  running  a  milk 
house  and  had  a  right  to  use  it,  by  himself,  his  employes, 
and  customers,  either  on  foot  or  in  vehicles;  and  the 
Chancery  Court  of  New  Jersey  held  that  "a  footway,  a 
wagonway,  a  passage  for  horses  or  other  animals,  are 
all  permissible  uses  of  a  way;  ♦  ♦  ♦  nor  is  the 
owner  of  the  way  limited  to  its  use  by  himself  in  propria. 
The  way  belongs  to  him  as  his  property.  All  persons 
having  occasion  may,  with  his  permission,  transact  busi- 
ness with  him  by  passing  to  and  fro  over  the  way." — 
Shrieve  v.  Mathis,  63  N.  J.  Eq.  170,  178,  52  Atl.  234. 
It  is  also  stated  that,  "where  a  way  is  appurtenant  to  an 
estate,  it  may  be  used  by  those  who  own  or  lawfully 
occupy  any  part  thereof  and  by  all  persons  lawfully 
going  to  or  from  such  premises,  whether  they  be  men- 
tioned in  the  grant  or  not." — 14  Cyc.  1208. 

The  circumstances  and  conditions  of  the  parties  and 
premises  at  the  time  of  the  leasing  must  be  taken  into 
consideration;  and,  while  the  tenant  could  not  put  the 
way  to  a  use  that  would  put  an  additional  servitude  on 
the  servient  estate,  yet  it  may  be  used  for  such  purposes 
as  were  reasonably  within  the  contemplation  of  the  par- 
ties at  the  time  of  leasing.  In  the  instance  suggested 
by  the  appellee,  where  a  room  in  an  oflSce  building  is 
rented  to  a  lawyer,  the  character  of  the  building  and  the 
purpose  for  which  the  room  is  rented  necessarily  in- 
dicate that  it  was  within  the  contemplation  of  the  par- 
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ties  that  clients  and  other  persons  having  business  with 
the  lawyer  should  have  free  ingress  and  egress. 

So  the  question  arises  whether,  when  a  miner  who  is 
working  the  mines  of  a  mine  owner,  leases  a  house  on 
the  premises  to  live  in,  it  can  be  claimed  as  a  right,  by  a 
third  party  who  has  a  demand  against  the  miner,  to 
travel  the  road,  against  the  protest  of  the  owner,  to 
collect  his  claim.  There  must  be  some  line  of  distinc- 
tion between  a  private  way  of  necessity  and  a  public  way. 
The  way  of  necessity  is  presumed  only  for  the  conven- 
ience of  the  tenant,  and  only  so  long  as  the  necessity  ex- 
ists. As  shown,  he  may  invite  persons  to  visit  him, 
either  socially  or  on  business,  and  such  persons,  travel- 
ing the  way,  would  not  be  trespassers ;  but,  until  he  does 
extend  the  invitation,  either  actually  or  by  implication, 
no  third  person  can  claim  the  benefit  of  using  the  private 
way. 

While  there  was  some  proof  in  this  case  tending  to 
show*  that,  previous  to  the  time  in  question,  the  plain- 
tiff had  been  visiting  Minsu  periodically,  for  the  purpose: 
of  collecting  the  installments  on  the  furniture  as  they 
became  due,  and  this,  in  connection  with  the  contract 
made,  might  afford  on  inference  that  the  plaintiff  was 
authorized  by  Minsu  to  visit  him  for  that  purpose,  yet 
charge  15,  requested  by  the  defendant,  does  not  hypoth- 
esize these  facts,  but  merely  that  the  desire  of  plaintiff 
to  go  to  the  house  of  Minsu  to  collect,  etc.,  would  not  be 
a  legal  excuse,  etc.  The  mere  "desire  of  plaintiff  to  go 
to  the  house  of  Minsu  to  collect  a  bill  would  not  be  eith- 
er legal  cause  or  good  excuse,"  unless  it  was  shown  to 
have  been  connected  with  circumstances  showing  Min- 
su's  invitation  or  consent.  Hence  charge  15  should 
have  been  given. 

Charge  No.  3,  given  at  the  request  of  the  plaintiff, 
does  not  hypothesize  the  invitation  or  consent  of  the 
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tenant  for  the  plaintiff  to  visit  him  at  his  house,  and 
should  have  been  refused.  Charge  No.  8  does  hypothe- 
size the  defendant's  permission,  and  it  was  properly 
given. 

Charge  No.  18,  requested  by  the  defendant,  was  prop- 
erly refused.  As  shown  above,  there  is  evidence  in  this 
case  which  tends  to  show  that  the  plaintiflf  may  have 
been  invited  by  Minsu  to  visit  the  premises  occupied  by 
him,  and,  if  that  was  the  case,  the  "right"  acquired  by 
Min«;u  would  inure  to  the  benefit  of  plaintiff;  and  (re- 
ferring to  the  latter  part  of  the  charge)  if  Minsu,  by 
renting  the  house,  "thereby  acquired  the  right  to  have 
persons  visit  his  house  on  business  or  pleasure,  and  to 
go  over  defendant's  lands  in  doing  so,"  that  right,  be- 
ing appurtenant  to  the  contract  of  renting,  could  not 
be  taken  away  by  the  mere  notice,  while  the  (*ontract  of 
renting  remained  in  force. — Proudfoot  t\  Saffle,  62  W. 
Va.  51,  57  S.  E.  256,  12  L.  R.  A.  (N.  S.)  482.  The  in- 
vitation to  others  to  visit  him  is  not  an  assignment  of  the 
easement,  within  the  authorities  referred  to  by  appel- 
lant (which,  it  may  l)e  further  said,  refer  to  personal 
easements,  and  not  to  those  appurtenant  to  an  estate), 
but  is  merely  the  exerci^^e  of  the  right  which  the  tetnant 
acquires. 

There  was  no  error  in  overruling  the  demurrer  to  tiie 
fourth  count  of  the  complaint.  If  not  good  as  a  count 
for  malicious  prose<*ution,  it  was  good  as  a  count  for 
false  imprisonment. — Davis  r.  I^audcrs,  133  Ala.  275,  32 
South.  499,  and  cases  cited. 

There  was  no  error  in  admitting  the  testimony  as  to 
whether  the  debt  was  due  by  Minsu,  nor  as  to  whether 
there  was  any  other  way  to  reach  Minsu's  house,  nor  as 
to  whether  the  road  in  question  was  the  road  usually 
traveled,  as  they  all  had  a  bearing  upon  the  question  of 
a  way  of  necessity  vel  non,  and  as  to  whether  that  way 
had  been  established  bv  consent. 


Digiti 


ized  by  Google 


670  SUPREME  COURT  t^oi. 

[TntwUer  Coal.  Coke  A  Iron  Co.  v.  Tuvln.] 

It  was  error  to  admit  testimony  as  to  the  agreement 
for  attorney's  fees.  In  the  first  place  the  attorney's  fi^es 
were  not  specially  claimed  in  the  complaint,  and,  sec- 
ond, if  they  had  been  specially  claimed,  the  amount  re- 
coverable would  not  be  that  agreed  upon,  but  the  amount 
proved  to  be  reasonable. 

Assignments  of  error  5,  6,  7,  and  8  are  not  sustained. 
The  questions  objected  to  were,  first,  preliminary,  to  call 
the  witness's  attention  to  the  time  inquired  about,  and 
then  to  show  that  the  duties  of  the  guards  were  such  as 
to  place  them  under  the  direction  of  the  defendant  as  to 
the  matter  of  admitting  persons  on  the  premises,  all  of 
which  was  legitimate. 

As  the  oflfense  of  trespass  after  warning  would  bt* 
complete  when  the  premises  were  entered  after  having 
been  warned  according  to  law,  it  was  improper  to  allow 
testimony  as  to  whether  the  plaintiff  was  molesting  the 
property. 

The  questions,  on  cross-examination,  to  the  witness 
Tutwiler  as  to  his  presence  and  the  presence  of  others 
at  the  trial,  were  admissible  on  cross-examination,  as 
tending  to  show  the  part  taken  by  said  witness  (who 
was  the  president  of  defendant )  in  the  prosecution,  and 
to  test  his  recollection  of  the  facts. — Motes  v.  Bates,  74 
Ala.  374,  377. 

The  testimony  regarding  the  establishment  of  a  post- 
office  on  the  premises,  and  the  allowance  of  others  to  go 
there,  should  have  been  excluded.  There  was  no  pre- 
tense that  the  plaintiff  was  going  to  the  postoffice,  and 
any  permission  given  to  others  would  not  inure  to  him. 
—Cross  V.  State,  147  Ala.   125,   129,  41   South.   875. 

There  was  no  error  in  overruling  the  objections  to  the 
question  to  the  witness  Tutwiler  as  to  the  authority  del- 
egated by  him  to  the  guards,  because,  if  the  guards  had 
authority  to  admit  persons  into  the  premises,  then  a  per- 
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son  entering  by  their  permission  entered  by  the  permis- 
sion of  the  defendant,  and  could  not  be  guilty  of  a  tres- 
pass for  entering. 

Charge  17,  requested  by  the  defendant,  asserts  no  prin- 
ciple of  law,  and  was  properly  refused. — Morrison  v. 
State,  155  Ala.  115,  46  South.  647,  648. 

Appellant  claims  that  inasmuch  as  one  count  is  for 
false  imprisonment,  and  the  offense  was  committed  in 
the  presence  of  the  officer,  who,  under  sections  6269-6273 
of  the  Code  of  1907,  had  a  right  to  arrest,  therefore  the 
general  charge  asked  as  to  said  count  should  have  been 
given;  the  argument  of  appellant  being  that,  as  the 
plaintiff  was  arrested  by  the  officer  for  an  offense  com- 
mitted in  his  presence,  the  arrest  was  legal,  and  theref  ere 
n<»  recovery  could  be  had  for  false  imprisonment  The  ev- 
idence is  in  conflict  as  to  whether  said  arrest  was  made 
on  the  charge  of  refusing  to  leave  after  having  entered* 
or  on  that  of  having  entered  unlawfully  previously. 
There  was  no  error  in  the  refusal  to  give  said  charge. 

There  was  no  error  in  the  refusal  to  give  the  general 
charge,  requested  by  the  defendant,  as  to  malicious  pros- 
ecution, as  the  evidence  is  not  without  conflict. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Tyson,  C.  J.,  and  Anderson  and  Denson^  JJ.,  concur. 
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MEMORANDUM 

OF 

Oasbs  Decided  During  the  Period  Embraced  ik  Thib 

Volume,  Which  are  Ordered  not  to  be 

Reported  in  Full. 


ANDERSON   V.    THE    STATE. 

Crime. 
(Decided  Dec.  17,  1908.) 
Appeal  from  Clarke  Circuit  Court. 
Heard  before  Hon.  John  T.  Lackland. 
WiLfiON  &  Aldriikje^  for  appellant.    Alexander  M. 
Garber,  Attorney  General,  for  the  State. 
Anderson^  J. — Judgment  affirmed. 
Tyson,  C.  J.,  Dowdell  and  McClellan^  J.,  concur. 


BIRMINGHAM  RY.   LIGHT  &   POWER  CO  V. 
CHASTANG. 

Damages. 

(Decided  Dec.   17,   1908.) 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  Charles  A.  Senn. 
Tillman,  Grubb,  Bradley  &  Morrow,  for  appellant 
Bowman,  Harsh  &  Beddow,  for  appellee. 

Per  curiam.    Dismissed  by  agreement  of  parties. 

BIRMIN(}HAM   RY.   L.   &   P.   (^O.   V.    PHILLIPS. 

Damages. 
(Decided  Jan.  21,  190J).) 
Appeal  from  Birmingham  City  Court. 
Heard  l)efore  Hon.  Charles  A.  Senn. 
Tillman,  Grubb,  Bradley  &  Morrow,  for  appellant. 
Bowman,  Harsh  &  Beddow,  for  appellant. 

Per  curiam.    Dismissed  by  agreement  of  parties. 


Digiti 


ized  by  Google 


1581  OP  ALABAMA.  673 

BIRMINGHAM  BY.  L.   &  P.   CO.  V.   VAUGHAN. 

Damages. 
(Decided  Dec.  17,  1908.) 
Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  A.  O.  Lane. 
Tillman^  Grubb^  Bradley  &  Morrow^  for  appellant. 
Gaston  &  Pettus^  for  the  appellees. 

Per  curiam.    Appeal  dismissed  by  appellant. 


CAMPBELL  V.   THE   STATE. 

Crime. 
(Decided  Dec.  17,  1908.) 

Appeal  from  Chilton  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

J.  O.  Middleton^  for  appellant.  Alexander  M.  Car- 
eer^ Attorney  General,  for  the  State. 

Andb«son^  J. — The  question  of  the  guilt  of  the  defend- 
ant should  not  have  been  submitted  to  the  jury.  Re- 
versed and  remanded. 

Tyson^  C.  J.,  DowDELL  and  McCusllan^  JJ.,  concur. 


FIELDER    V.    THE    STATE. 

Crime, 
(Decided  Dec.  17,  1908.) 
Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  A.  C.  Howze. 
No   counsel   marked   for   appellant.    Alexander   M. 
Garber,  Attorney  General,  for  the  State. 

Simpson^  J. — There  is  no  error  in  the  record.  Affirmed. 
DowDELL,  Denson  and  McClellan,  JJ.,  concur. 


FLETCHER  V.   RILEY. 
Civil  Action. 
(Decided  Feb.  4,  1909.) 
Appeal  from  Covinji^ton  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pbarce. 
Xo  counsel  marked  for  either  party. 
Per  curiam.    Affirmed  on  certificate. 

43—8 
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FRANKLIN  &  CO.,   EX   PARTE. 

Mandamus, 
Original  petition  in  the  Supreme  Court 
D.  H.  Riddle^  for  petitioner.     B.   B.   Bridges,  G.  A. 
SoRRELL,  and  C.  C.  Whttsox^  for  respondents. 
Per  curiam.    Rule  nisi  denied. 


GASTON,   ET   AL.  V.    SAVAGE,    ET   AL. 

Bill  to  Redeem. 

(Decided  Dec.   17,   1908.)  ' 

Appeal  from  Conecuh  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

JAMIC8  F.  Jones,  for  appellant.  Hamilton  &  Cri'mf- 
ix)N,  Stallworth  &  Ri'RXETT,  and  J.  A.  Caldwell,  for 
appellee. 

JIcClbllan,  J. — xVffirmed  on  authority  of  Savage  v. 
Bradley,  U9  Ala,  169;  43  oSuth.  20. 

Tyson,  C.  J.,  Doavdell  and  Anderson^  J  J.,  concur. 


GIBSON  Y.  f  ITY  of  TROY. 

Violating  City  OrdinaAiee. 

(Decided  Jan.  19,  1909.) 

Appeal  from  Pike  (^ircuit  Court. 
Heard  before  Hon.  H.  X.  Pearce. 
D.  A.  Baker,  for  appellant.    No  counsel  marked  for 
appellee. 

Per  curiam.    x\ppeal  dismissed  on  motion. 


GODDARD   Y.    THE   STATE. 

Crime, 
(Decided   Dec.   17,   1908.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  A.  C.  Howze. 

No  counsel  marked  for  appellant.  Alexander  M. 
Garber,  Attorney  General,  for  the  State. 

Tyson^  C.  J.  There  is  no  error  in  the  record  and  the 
judf^ent  is  affirmed. 

DowDEU^,  Anderson  and  McClelian,  JJ.,  concur. 
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HAIREL  V.   GRAVES,   ET  AL. 

Settlement  of  Estate. 

(Decided  Jan.  15,  1909.) 

Appeal  from  DeKalb  Probate  Court. 
Heard  before  Hon.  J.  A.  Crowley. 
No  counsel  markecj  for  appellant.    Howard  &  Hunt^ 
for  appellee. 

Per  curiam.    AflSrmed  on  certificate. 


HAYGOOD  V.   PARRISH. 
A  ssumpsit. 

(Decided  Nov.  28,  1907.    Rehearing  denied  Dec.  24,  1908.) 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayrb. 

J.  M.  Chilton^  and  F.  S.  Ball^  for  appellant.  Rush- 
ton  &  Coleman^  for  appellee. 

Anderson,  J. — Affirmed  on  the  authority  of  Jackson 
V.  Parrish,  157  Ala.  584,  47  South.  1014. 

Tyson,  C.  J.,  Dowdbix^  Simpson^  Denson  and  Mc- 
Clellan,  JJ.,  concur. 


HENDERSON   V.   WILSON. 

Assumpsit. 

(Decided  Jan.  21,  1909.) 

Appeal  from  Coffee  County  Court. 
Heard  before  Hon.  H.  H.  Blackmon. 
No  counsel  marked  for  either  party. 
Per  curiam.    Affirmed  on  certificate. 


LAWSON  V.  LAWSON. 

Civil  Action. 
(Decided  Dec.  24,  1908.) 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  A.  O.  Lane. 

Allen  &  Bell,  for  appellant.    No  counsel  marked  for 
appellee. 

Per  curiam.  Appeal  dismissed  on  motion  of  appellant. 
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Mckinley,  ex  parte. 

Mandarmis, 

(Decided  Feb.  2,  1909.) 

Original  petition  in  Supreme  Court. 

W.  R.  Walker^  for  petitioner.  W.  H.  Simpson^  pro  se. 

Per  curiam.    Petition  dismissed. 


McMillan  v.  city  of  Birmingham. 

Violating  City  Ordinance. 
(Decided  Dec.  17,  1909.) 

AppEAii  from  Jefllerson  Criminal  Court. 

Heard  before  Hon.  A.  C.  Howze. 

John  T.  Glover,  for  appellant  E.  D.  Smith,  for  ap- 
pellee. 

Per  curiam.  Dismissed  for  want  of  assignment  of  er- 
ror.   Motion  to  set  a^iide  judgment  denied. 


MITCIIUM,   ET   AL.   V.   BOUTWELL. 

Assiimpsit. 
(Decided  Jan.  19,  1909.) 

Appeal  from  Coffee  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

J.  F.  Sanders,  for  appellant.  Claude  Rilby^  for  ap- 
pellee. 

Per  curiam.  Errors  confessed  and  cause  reversed  and 
remanded. 


MURDOCK  &  STANLEY  V.  MARTIN. 

Assumpsit. 

(Decided  Jan.  14,  1909.) 

Appeal  from  Geneva  County  Court. 

Heard  before  Hon.  P.  N.  Hickman. 

W.  O.  Mulkey^  for  appellant.  J.  F.  Johnson,  for  ap- 
pellee. 

Per  curiam.  Errors  confessed  and  judgment  render- 
ed by  consent  for  defendants. 
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SANFOBD   V.    CLARK. 

Failure  to  Satisfy  Mortgage  Record. 
(Decided  Dec.  17,  1908.) 

Appeal  from  Autauga  Circuit  Courf. 

Heard  before  Hon.  W.  W.  Pearson. 

C.  E.  O.  TiMMERMAN^  and  Gunter  &  Gunter^  for  ap- 
pellant. Z.  Abney^  and  Ballard  &  Thomas,  for  appel- 
lee. 

DowDELL,  J. — Judgment  is  affirmed  on  bill  of  excep- 
tions being  stricken. 

Tyson,  C.  J.,  Anderson  and  McClellan,  JJ.,  concur. 


SLOSS-SHEFFIELD  STEEL  &  IRON  CO.  V.  THE 

STATE. 

Taxation, 
(Decided  Feb.  4,  1909.) 

Appeal  from  Lauderdale  Circuit  Court. 
Heard  before  Hon.  C.  P.  Almon. 
Tillman^  Grubb,  Bradi^y  &  Morrow^  for  appellant. 
MiTCHELi.  &  HuGHSTON,  for  appellee. 

Per  curiam.    Reversed  and  rendered  by  agreement. 


SMITH,  ET  AL.  V.  TERRY. 

Equity, 
(Decided  Jan.  19,  1909.) 
AppEAii  from  Coffee  Chancery  Court. 
Heard  before  Hon.  W.  L.  Parks. 
M.  SoLLiE^  for  appellant.    J.  F.  Sanders^  for  appellee. 
Per  curiam.    Appeal  dismissed  at  cost  of  appellant. 


STATE   V.    HARDAGE. 

Habeas  Corpus. 
(Decided  Dec.  17,  1908.) 
Appeal  from  order  of  Chancellor  granting  bail. 
Heard  before  Hon.  L.  D.  Gardner. 
Alexander  M.   Garber.  Attorney  General,  for  the 
State.    F.  B.  Bricken^  and  Powell,  Hawlton  &  Lane^ 
for  appellee. 
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DowDELL^  J. — The  finding  of  the  chancellor   is   af- 
firmed. 

Tyson^  C.  J.,  Anderson  and  McClbllan,  J  J.,  concur. 


WALLACE,    ET   AL.   V.    SILVEY   &   CO. 

Equity. 
(Decided  Jan.  12,  1909.) 

Appeal  from  Cleburne  Chancery  Court. 
Heard  before  Hon.  W.  W.  Whiteside. 
No  counsel  marked  for  either  party. 
Per  curiam.    AflBirmed  on  certificate. 


WHAinON  V.   HENDERSON  MACHINE  CO. 

Assumpsit. 
(Decided  Jan.  21,  1909.) 

Appeal  from  Conecuh  Circuit  Court. 

Heard  before  Hon.  J.  C.  Richardson. 

Stallworth  &  Burnett^  and  J.  \.  Stallworth^  for 
appellant.    Hamilton  &  Crumpton^  for  appellee. 

Anderson^  J. — The  judgment  of  the  circuit  court  in 
affirmed. 

Tyson^  C.  J.,  Dowdell  and  McClbllan^  J  J.,  concur. 


WINZERL^NO,    ET   AL.   V.    MATTHEWS. 

Equity. 
(Decided  Jan.  21,  1909.) 

Appeal  from  ^lobile  Chancery  Court. 
Heard  before  Hon.  Thomas  H.  Smith. 
SuLUiVAN  &  Stallworth^  for  appellant    L.  H.  &  E. 
W.  Faith^  for  appellee. 
Anderson,  J. — Affirmed  on  the  facts. 
Tyson,  C.  J.,  Dowdell  and  McClellan,  JJ.,  concur. 
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ACCOUNT. 

Account,  Action  on;  Verified  Account. — ^Whether  an  account 
was  so  itemized  or  verified  as  to  be  self  proving  under  section  1804, 
Code  1896,  it  was  admissible  where  it  was  shown  by  the  testimony 
that  the  items  composing  it  were  taken  from  a  statement  given  wit- 
ness by  defendant's  bookkeeper  at  defendant's  request;  and  the  fact 
that  the  witness  changed  the  account  after  it  was  first  verified  did 
not  affect  the  adminlssibility  of  the  account,  although  it  may  have 
affected  the  credibility  of  the  witness. — Polytinsky  v.  Stewart,  179. 

^ame. — Because  plaintiff  could  not  swear  to  the  credits  on  an 
account  that  did  not  render  it  inadmissible  to  show  the  debits,  and 
the  defendant  could  not  complain  that  plaintiff  did  not  swear  to 
credits  voluntarily  allowed  him. — lb.  179. 

Same;  Verified  Account;  Proof  of  Simple  Account. — Proof  may 
be  adduced  in  support  of  an  action  ba.sed  on  a  verified  account,  juBt 
as  if  the  action  was  on  simple  account. — 76.  179. 

Same;  Verified  Account. — The  account  in  this  case  examined 
and  held  to  be  not  so  itemized  and  verified  as  to  be  self  proving  un- 
der section  1804,  Code  1896.— /&.  179. 

ACTIOlNS. 

1.  Nature  of. 

Action;  Nature;  Contract  or  Tort. — An  action  to  recover  for 
the  removal  of  timber  from  the  mortgaged  premises  by  the  purchaser, 
pending  disaffirmance  of  the  mortgage  sale  and  redemption  there- 
under, is  ex  contractu  and  not  ex  delicto. — Richardson  v.  McCreary, 
65. 

2.  Joinder. 

Actions;  Joinder;  Trespass  Vi  et  Armia  and  De  Bonis  Asporta- 
vit. — Where  they  are  shown  to  be  a  part  of  the  same  transaction 
vi  et  amiis  and  trespass  de  bonis  asportavit  may  be  Joined. — Stow- 
ers  Furniture  Co.  v.  Brake,  639. 

ACTS  CITED  OR  CONSTRUED. 


Bailey  v.  The  State,  18. 

State  V.  Quarles,  54. 

Bailey  v.  The  State,  18. 

Glenn  v.   The   State,   44. 

Franklin  v.  The  State.  80. 

Franklin  v.  The  State,  30. 

Bailey  v.  The  State,   18. 

Kumpe  V.  Bynum,  311. 

State  ex  rel.  City  of  Birmingham  v.  Miller,  59. 

City  of  Anniston  v.  Calhoun  County,  68. 

State  ex  rel.   Moore  v.   Waldrop.  86. 

City  of  Mobile  v.  Factors  &  T.  Ins.  Co.,  125. 

Herring  v.  The  State,  31. 

Tallassee  Falls  Mfg.  Co.  v.  Tallapoosa  Co.,  263. 

Forbus  V.  The  State,  41. 

Herring  v.  The  State,  31. 

Montgomery  Tract.   Co.  v,   Knabe,  458. 

Forbus  V.  The  State,  41. 

Bryant  v.  The  State,  26. 

Bryant  v.  The  State.  26. 

Tallassee  Falls  Mfg.  Co.  v.  Tallapoosa  Co.,  263. 
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AMENDMENT. 

See  Pleading,   5  2;   F'artie?. 
APPEAL   AND    ERROR. 

See  Charge  of  Court;  New  Trial;  Trial. 

1.  Record. 

(a)  Objections  not  shown  by. 

Appeal;  Record;  Objections. — An  assignment  and  contention 
that  the  court  erred  in  the  admission  of  evidence  not  sustained  by  the 
record,  is  without  merit. — Pate  v.  The  State,  1. 

(b)  Separate  Transcripts  on  Appeal. 

Appeal  and  Error;  Record;  Necessity  of  Separate  Transcripts 
and  Separate  Appeals. — Where  a  verdict  was  rendered  for  the  de- 
fendant in  each  case  and  plaintiff  appealed  and  brought  up  the  six 
judgments  in  a  single  transcript,  although  the  citation  of  appeal  re- 
cited the  trial  of  the  cases,  the  judgment  for  defendant,  and  the  ap- 
plication by  and  allowance  of  an  appeal  to  plaintiff  in  each  case,  an 
agreement  by  the  parties  that  the  six  separate  actions  involving  the 
same  facts  should  be  tried  at  the  same  time  before  the  same  Jury, 
and  that  a  separate  verdict  should  be  rendered  in  each  case,  and  that 
all  exceptions  taken  should  be  considered  as  taken  in  each  case,  as 
far  as  possible,  and  if  a  similar  verdict  is  rendered  in  each  case,  the 
losing  party  might  appeal  all  the  cases  in  one  transcript  and  on  one 
bill  of  exceptions,  so  that  all  questions  could  be  considered  so  far  as 
possible  on  one  appeal,  did  not  amount  to  a  consolidation  of  the 
actions,  and  the  parties  could  not  stipulate  to  bring  up  the  six  judg- 
ments in  one  transcript,  a  separate  transcript  being  essential  to  each 
appeal ;  the  result  is  that  the  appeal  will  be  dismissed. — Mobile  Imp. 
&  Bldg.  Co.  V.  Stein,  113. 

2.  Harmless  Error. 

Appeal  and  Error;  Harmless  Error. — It  Was  harmless  error  to 
exclude  a  non  responsive  answer  to  a  question  as  to  whether  defend- 
ant could  read  or  write,  when  a  witness  subsequently  testified  that 
the  defendant  could  not  sign  his  name. — Pate  v.  The  State,  1. 

Appeal  and  Eiror;  Harmless  Error. — Where,  under  the  judg- 
ment entry  it  is  presumed  that  pleas  other  than  the  one  on  which 
issue  is  joined,  is  abandoned,  error  in  sustaining  demurrers  to  such 
other  pleas  is  harmless. — Pabst  Breuing  Co.  v.  Erdreich  Bros.  & 
Marx,  147. 

Appeal  and  Error:  Harmless  Error;  Ruling  on  Pleading. — ^Where 
nothing  material  is  alleged  in  the  count,  other  than  that  alleged  in 
the  objectionable  part  of  the  count,  it  is  not  prejudicial  to  the  party 
pleading,  to  sustain  a  demurrer  to  the  coimt,  although  the  proper 
wav  to  reach  such  claim  is  by  motion  to  strike. — Dickinson  v.  Fin- 
ley,  149. 

Same. — Where  the  gravamen  of  the  entire  count  was  that  one  of 
the  breaches  of  the  contract  was  that  the  defendant  refused  to  allow 
his  teams  to  be  used  at  all,  the  plaintiff  was  not  prejudiced  by  strik- 
ing from  his  complaint  the  allegation  that  defendant  refused  to  fur- 
nish sufficient  feed  to  keep  the  team,  as  it  was  too  indefinite  to  raise 
a  material  issue,  and  no  injury  was  alleged  to  have  resulted  by  de- 
fendant's failure  in  this  respect. — lb.  149. 

Appeal  and  Error;  Harmless  Error;  Admission  of  Evidence. — 
Where  the  finding  of  the  court  is  justified  on  the  legal  evidence  ad- 
mitted, in  which  there  is  no  conflict  in  finding  that  there  had  been 
a  waiver  of  forfeiture  of  the  policy  sued  on,  any  error  in  admitting 
irrelevant  or  illegal  evidence,  is  harmless. — I'nioti  C.  L.  Ins.  Co.  v. 
Washburn,  169. 
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Appeal  and  Error;  Harmless  Error;  Exclusion  of  Evidence, — 
Although  the  chancellor  recites  in  his  opinion  that  the  decree  would 
have  been  the  same  with  the  excluded  evidence  admitted,  yet,  where 
it  affirmatively  appears  that  the  chancellor  excluded  evidence  which 
was  clearly  competent  for  the  party  against  whom  the  decree  was 
rendered,  this  court  cannot  say  on  appeal  that  the  error  was  without 
injury.  (Simpson  and  McClellan,  JJ.,  dissent.) — Blount  v.  Blount, 
et  al.  242. 

Appeal  and  Error;  Harmless  Error;  Ruling  on  Pleading. — Where 
substantially  the  same  defense  was  set  up  in  another  plea,  on  which 
issue  was  joined,  it  was  harmless  error  to  sustain  demurrers  to  a 
similar  plea ;  so  also,  it  was  harmless  error  to  sustain  demurrers  to 
a  plea  where  every  fact  averred  therein  could  be  properly  shown  un- 
der the  general  issue  which  was  pleaded, — Tallassee  F.  Mfg.  Co.  v. 
Moore,  356. 

Appeal  and  Error;  Harmless  En'or;  Challenging  Juror. — It  was 
not  reversible  error  to  permit  the  plaintiff  to  challenge  the  juror  after 
he  had  been  accepted  by  both  parties,  where  it  was  subsequently 
learned,  before  the  completion  of  the  jury,  that  although  the  juror 
had  been  discharged  by  the  defendant,  he  expected  to  go  back  to  work 
for  the  ^efew^nnt.— Western  8.  C.  &  F.  Co.  v.  Cun/ningham,  369. 

Same;  Exclusion  of  Evidence, — Where  the  answer  to  a  question 
would  have  been  a  repetition  of  testimony  already  given.  It  was  not 
error  to  sustain  objection  thereto. — /&.  369. 

Appeal  and  Error;  Harmless  Error:  Exclusio?i  of  Evidence. — 
Where  the  whole  testimony  showed  that  the  witness  was  speaking  or 
his  wife's  boarding  the  car,  the. fact  that  in  his  interrogatories  he 
used  the  word  'alighting"  from  the  car  [which  was  either  a  clerical 
error  or  used  without  an  understanding  of  its  meaning],  it  was  harm- 
less error  to  refuse  to  permit  such  answer  to  be  introduced  In  order 
to  contradict  plaintiff  on  his  oral  examination. — Birmingham  Ry.  L. 
&  P.  Co.  V.  Lavender,  434. 

Appeal  and  Error;  Harmless  Error;  Pleading. — ^Where  the  com- 
plaint charged  that  plaintiff  was  thrown  from  the  car,  and  the  plea 
of  the  general  issue  was  interposed,  it  was  harmless  error  to  sustain 
a  demurrer  to  a  plea  alleging  that  plaintiff  stepped  off  backwards. — 
8ehna  S,  &  8,  Ry.  Co,  v,  Campbell,  438. 

Appeal  and  Error;  Harmless  Error. — It  was  not  prejudicial  to 
the  defendant  to  permit  testimony  of  the  intestate's  residence  before 
his  death,  nor  as  to  how  long  Intestate  had  resided  at  that  place, 
where  the  action  was  for  intestate's  death  by  being  struck  by  de- 
fendant's train.— So.  Ry.  Co.  v.  Oullatt,  502. 

Appeal  and  Error;  Harmless  Error;  Ruling  on  Pleading. — Where 
a  count  in  the  complaint  was  charged  out  at  the  request  of  the  de- 
fendant, errors  assigned  to  the  overruling  of  demurrers  to  the  count, 
and  as  to  sustaining  demurrers  to  pleas  addressed  thereto,  are  harm- 
less, and  will  not  be  considered,  although  insisted  on  in  brief. — Tenn, 
C.  I.  &  R.  R,  Co.  V.  Burgess,  519. 

Appeal  and  Error;  Harmless  Error;  Demurrer. — Any  error  in 
overruling  demurrer  to  complaint  for  variance  was  harmless  where 
the  defendant  reaped  the  full  benefit  In  a  charge  absolving  it  from 
liability  if  the  telegram  was  sent  and  properly  mailed. — W.  V.  Tel. 
Co.  V.  ^Walker,  578. 

Appeal  and  Error;  Harmless  Error. — Where  the  jury  found  for 
plaintiff,  the  refusal  of  the  general  charge  in  plaintiff's  favor  and 
the  refusal  of  other  charges  seeking  to  fasten  a  liability  on  defend- 
ant, regardless  of  the  condition  of  its  wires,  was  without  prejudice 
to  the  plaintiff— ir.  U.  Tel.  Co.  v.  Croxcley,  583. 
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Same;  Harmless  Error;  Pleading, — It  is  not  reversible  error  to 
sustain  demurrers  to  special  pieas  where  the  matters  set  up  in  such 
special  pleas  was  provable  under  the  general  issue,  which  was  plead- 
ed.— S towers  Furniture  Co.  v.  Brake,  639. 

Same. — It  is  harmless  error  to  overrule  objections  to  questions 
which  are  shown  not  to  have  been  answered — 76.  639. 

Same. — Where  testimony  was  subsequently  excluded  by  the 
trial  court  the  error  in  admitting  such  evidence  was  cured. — lb.  639. 
3.     Review. 

(a)  Discretion  of  Court. 

Appeal;  Review;  Discretion  of  Court. — As  a  general  rule  the 
ruling  of  the  trial  court  on  objection  to  leading  questions  is  within 
its  sound  discretion  and  not  revisable. — Reaves  v.  The  State,  5. 

(b)  Finding  of  Facts. 

ippeal  and  Error;  Review;  Finding  of  Fact.— The  finding  of 
the  court  on  issue  of  fact  in  a  case  tried  without  a  jury  is  of  the 
same  weight  as  a  verdict. — Dodge  v.  Irvington  Land  Co.,  91. 

ippeal  and  Error;  Review;  Finding  of  Trial  Court. — Since  the 
finding  of  the  facts  by  the  court  without  a  jury  is  the  equivalent  of 
a  verdict  by  the  jury,  in  contemplation  of  law,  such  finding  will  not 
be  disturbed  unless  the  evidence  is  palpably  insufficient  to  support  it. 
— Robinson  v.  Coican,  603. 

(c)  Not  Necessary  to  Decision. 

Appeal  and  Error;  Review;  Matters  Not  Necessary  to  Decision. 
— Where  the  appeal  is  from  a  finding  that  a  sufficient  tender  had 
not  been  made,  and  it  appears  that  the  tender  made  did  not  cover 
items  to  which  the  mortgagee  was  clearly  entitled,  whether  or  not 
the  mortgagor  was  bound  to  tender  money  to  cover  certain  items 
claimed  by  the  mortgagee,  will  not  be  considered. — Murry  v.  Strother, 
204. 

(d)  Favorable   Rulings. 

Appeal  and  Error;  Review;  Favorable  Rulings. — Where  rulings 
are  favorable  to  the  party  appealing,  such  rulings  will  not  be  con- 
sidered by  this  court  on  appeal. — Harper  v.  Raisin  Fert.  Co.,  329. 

Same;  Review. — There  having  been  no  decree  on  the  motion  to 
dismiss  the  original  bill  before  the  filing  of  the  amendment  this  court 
on  appeal  can  consider  only  the  motion  to  dismiss  the  bill  as  amend- 
ed,  and   to   strike  the  amendment. — Jb.   829. 

Same;  Motion  to  Strike. — The  chancellor's  refusal  to  strike  an 
amendment  to  the  bill  can  be  reviewed  on  appeal  from  the  final  de- 
cree.—/&.  320. 

Same;  Review;  Questions  Considered. — ^Where,  upon  another 
trial,  the  jury  will  have  to  be  selected  under  a  diflPerent  statute,  this 
court  will  not  consider  on  appeal  assignments  of  error  relative  to 
the  selection  of  a  jury  under  a  different  statute. — Birmingham  Ry. 
L.  &  P.  Co.  v.  Hinton,  470. 

(e)  Verdict    and    Damages. 

ippeal  and  Error;  Review;  Verdict;  Excessive  Damages. — ^The 
courts  should  exercise  with  great  caution  and  discretion  the  au- 
thority vested  in  them  to  disturb  verdicts  of  juries  on  the  grounds 
of  excessiveness. — Montgomery  Traction  Co.  v.  Knabe,  458. 

(f)  Evidence. 

Appeal  and  Error;  Review;  Evidence. — Unless  the  preponder- 
ance of  the  evidence  against  the  verdict  Is  so  decided  as  to  convince 
the  court  that  It  is  wrong  and  unjust,  this  court  will  not  disturb  the 
judgment  of  the  trial  court  refusing  to  grant  a  new  trial  for  insuf- 
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ficiency  of  the  evidence  to  support  the  verdict,  or  because  the  verdict 
is  excessive,  or  contrary  to  the  evidence. — Montgonwry  Traction  Co. 
V.  Knabe,  458. 
•    (g)     Scope. 

Appeal  and  Eiror;  Scope  of  Review;  Objections  in  Trial  Conn. 
— Where  specific  objections  are  made  to  questions  to  a  witness  in 
the  trial  of  the  case,  only  those  objections  will  be  considered  on  ap- 
peal in  passing  on  objections  to  evidence. — Koosa  &  Co.  r.  Wai^- 
ten,  49G. 

Same;  Objections  Below;  Scope. — The  question  whether  the  hy- 
pothetical question  included  facts  not  in  evidence,  is  not  raised  on 
appeal  by  objections  based  on  the  grounds  of  illegality  and  immate- 
riality,—-So.  Ry.  Co.  V.  OuUatt,  502. 

4.  Time    of    Taking. 

ippeal  and  Error;  Time  for  Taking;  Probate  Proceedings. — 
Subdivision  6,  of  section  458,  Code  1896,  has  reference  only  to  the 
decree  or  orders  in  a  proceeding  looking  to  the  adjudication  of  the 
insolvency  of  the  estates,  and  the  reference  therein  to  the  allowance 
of  claims  in  insolvency  proceedings  means  contest  of  claims  in  ac- 
cordance with  section  313,  Code  1896;  hence,  said  section  and  sub 
division  does  not  apply  as  to  the  time  of  taking  appeal  to  an  appli- 
cation by  personal  representative  for  the  sale  of  real  estate  to  pay 
the  debts  of  decedent  where  the  issue  of  insolvency  is  negatived. — 
Curtis,  ct  ah  v.  Hunt,  78. 
4   1-2.     Presumptions  on. 

Lppeal  and  Error;  Presumptions:  Record. — Although  the  record 
shows  that  three  pleas  wore  filed  and  that  a  demurrer  was  inter- 
posed to  the  3rd  plea,  but  fails  to  show  what  action  is  taken  on  the 
demurrer,  and  the  judgment  entry  recites  that  issue  was  joined  on 
the  plea,  it  will  be  presumed  that  the  demurrer  was  abandoned  and 
that  issue  was  joined  on  the  3rd  plea. — *S'o.  fty.  Co.  v.  Melton,  4(H. 

ippeal  and  Error;  Review;  Presumptions. — Although  the  record 
shows  that  the  term  was  organized  by  the  regular  judge,  in  the  ab- 
sence of  anything  to  show  the  contrary,  this  court  will  presume  that 
the  supernumerary  judge,  who  presided  at  the  trial  and  signed  the 
bill  of  exceptions,  lawfully  hold  court  for  the  regular  judge. — .V. 
Ala,   Tract.  Co.  r.  Daniel  414. 

5.  Right    to    Allege    Error. 

Appeal  and  Error;  Right  to  Allege  Error. — Error  cannot  be 
alleged  or  assigned,  effectively  to  rulings  on  demurrer  favorable  to 
the  party  alleging  or  assigning  error. — Fidelity  &  Dep.  Co.  v.  Wal- 
ker, 129. 

6.  Assignment    of. 

Same;  Assignment  of  Error;  Mistake. — An  assignment  of  error 
mistaking  the  question  sought  to  be  reviewed  cannot  be  considered 
on  appeal. — Western  S.  C.  &  F.  Co.  v.  Cunningham,  IMM). 

Appeal  and  Error;  Assignment  of  Error;  Necessity  for. — Where 
there  is  no  assignment  of  error  on  the  record  as  to  rulings  on  de- 
murrer, such  rulings  will  not  be  considered  on  appeal. — Birmingham 
Ry.  L.  &  R.  Co.  V.  Hinton,  470. 

Same;  Necessity  for  Assignment. — Errors  not  assigned  will  not 
be  considered  although  insisted  on. — Tenn.  C.  I.  &  R.  R.  Co.  v.  Bur- 
gess, 519. 

Appeal  and  Error;  Assignment  of  Error;  Specific  Assignment.— 
Assignments  of  error  based  upon  oral  charge  of  the  court  need  not 
be  considered  on  appeal  if  they  do  not  point  out  explicitly  the  parts 
of  the  oral  charge  alleged  to  be  erroneous. — Stotrers  Furniture  Co. 
V.  Brake,  639. 
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7.     Curing  Error. 

Appeal  and  Error;  Curing  Error. — Error  in  admitting  in  evi- 
dence memoranda  containing  estimate  of  damages  to  stock  by  tres- 
passing stocli  is  not  cured  by  instruction  that  such  memoranda  are 
not  conclusive  evidence. — A.  &  B.  A.  L.  Ry,  Co.  v.  Brown,  607. 
S.     Proceedings  Below. 

Same;  Proceedings  Belau- ;  Objections. — Where  no  objection  was 
made  to  a  question  and  no  ground  was  stated  in  the  motion  to  exclude 
the  an.swer,  the  action  of  the  trial  court  will  not  be  reviewed  on  ap- 
peal.— Stovers  Furniture  Co.  v.  Brake,  039. 

Sartie. — Where  no  exception  is  reserved  to  the  ruling  of  the  trial 
court,  an  assignment  of  error  based  thereon  will  not  be  considered 
on  appeal. — Ih.  639. 

Same.— Where  a  question  is  not  objected  to  and  the  answer  is 
resfionsive  a  motion  to  exclude  the  answer  is  properly  overruled. — 
fh.  639. 

9.     Joint  Assignment. 

Same;  Joint  Assignment;  Effect. — W^here  errors  are  assigned 
to  rulings  on  evidence,  and  embrace  two  rulings,  to  sustain  the  as- 
signments both  rulings  must  be  reversible  error. — Stoicers  Furniture 
Co.  r.  Brake,  639. 

ASSAULT   AND    BATTERY. 
1.     Civil. 

Assault  and  Battery;  Damages. — Punitive  damages  are  recover- 
able against  the  owner  of  the  store  for  the  wrongful  act  of  its  man- 
ager in  forcibly  and  publicly  searching  a  saleswoman's  pocket  for 
money  he  claimed  she  had  embezzled,  and  which,  before  the  search, 
she  told  him  he  would  find  in  the  cash  carrier  where  she  had  placed 
it  to  be  sent  to  the  cashier's  desk. — Kress  v.  Lawrence,  652. 

Same;  Excessive  Verdict;  Damages. — A  verdict  for  $800.00  is 
not  excessive  where  the  facts  tend  to  show  that  the  manager  of 
defendant  forcibly  and  publicly  searched  a  saleswoman's  pocket  for 
money  he  claimed  she  had  embezzled  and  w^hich  she  told  him  would 
be  found  in  the  cash  carrier  where  she  had  placed  it  to  be  sent  to 
the  cashier's  desk. — Ih.  652. 

ATTORNEYS. 
Lien  of,  see  Statutes,  §  5 ;  see  Trial,  §  3. 

1.  Disbarment. 

Attorneys;  Disbarment;  Statute. — While  the  statute  makes   It 
unlawful    for    an    attorney   to    encourage    litigation,    and   fixes   the 
punishment  only  at  disbarment,  such  a  statute  is  penal  in  its  nature, 
and  should  be  strictly  construed.     (Sec.  590*  Code  1896,  Subd.  6.) 
— The  State  v.  Quarles,  54. 

Same;  Nature  of  Proceedings. — A  proceeding  on  information  In 
the  name  of  the  state  for  disbarment  of  an  attorney,  while  not 
strictly  criminal,  is  quasi  criminal  in  its  nature. — Ih.  54. 

Same;  Sufficiency  of  Information. — An  information  for  the  dis- 
barment of  an  attorney  for  encouraging  litigation  in  violation 
of  Subd.  6,  Section  500,  Code  1896,  is  not  sufficient  if  It  falls 
to  allege  that  the  defendant  is  an  attorney  at  law. — Ih.  54. 

2.  Lien  and  its  Enforcement. 

Attorney  and  Client;  Compensation;  Lien;  Enforcement. — A  bill 
to  enforce  a  lien  for  attorney's  fees  on  a  monied  decree  obtained 
through  the  services  of  the  attorney  is  not  a  bill  to  alter  or  disturb 
the  decree,  and  need  not  be  filed  at  the  term  of  court  at  which  the 
decree  was  rendered. — Fuller  v.  Clemmons,  340. 
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Same:  Lien  of  Attorney. — An  attorney  has  a  lien  upon  a  monied 
Judgment  or  decree  for  the  services  rendered  by  him  as  attorney  Id 
obtaining  the  Judgment  or  decree, — lb.  340. 

Same. — The  fact  that  the  amount  of  the  decree  was  paid  by  de- 
fendant to  assistant  counsel  for  plalntiflf  in  the  case,  who  had  author- 
ity to  receive  it,  and  who,  themselves,  had  a  lien  for  their  services, 
cannot  operate  in  equity  to  defeat  the  lieu  thereon  of  plaintiflP*s 
principal  attorney. — lb.  340. 

Same;  Lien;  Ettforcemetit.— When  the  amount  of  a  decree  has 
been  paid  into  the  registry  of  the  court,  the  proper  and  more  orderly 
procedure  would  be  on  petition  to  enforce  the  lien  for  attorney's 
fees,  rather  than  by  original  bill. — lb.  340. 

BAIL. 

Bail;  Discharge. — Where  a  defendant  is  taken  Into  custody  by 
the  proper  officer,  he  Is  no  longer  in  the  custody  of  his  bail,  who  are 
thereby  discharged. — Miller  v.  The  State,  73. 

Same;  Juilgm>ent  of  Convictions;  Vacation. — Where  the  judg- 
ment of  conviction  is  set  aside  and  a  new  trial  ordered  after  the  de- 
fendant had  been  taken  in  custody  by  the  proper  officer,  an  order 
made  by  the  court  at  the  time  discharging  the  defendant  on  his  for- 
mer bail,  of  which  order  the  bail  knew  nothing,  and  did  not  assist 
to  procure,  was  not  binding  on  the  bail  so  as  to  hold  them  liable 
for  a  failure  of  the  defendant  to  appear  at  a  subsequent  trial. — lb. 
73. 

BANKRUPTCY. 

See  Fraudulent  Conveyances. 

Bankruptcy;  Avoidance  by  Trustee;  Fraudulent  Transfer. — A 
trustee  in  bankruptcy  of  an  insolvent  debtor  may  maintain  a  bill  to 
set  aside  an  alleged  fraudulent  transfer  of  property  by  the  insolvent 
debtor. — Exchange    ^at.    Bank    v.    Steicart,    218. 

BILLS  AND   NOTES. 
1.     Bona    Fide   Holder. 

Bills  and  Notes;  Bona  Fide  Holder;  Banks. — Where  a  bank  dis- 
counts paper  for  a  depositor  and  gives  him  credit  for  the  proceeds, 
it  is  not  such  a  bona  fide  holder  for  value  as  to  be  protected  against 
the  infirmities  in  the  paper,  unless  some  other  consideration  passes; 
such  transaction  merely  creates  the  relation  of  debtor  and  creditor 
between  the  banks  and  depositor,  and  so  long  as  that  relation  con- 
tinues and  the  deposit  is  not  withdrawn,  the  bank  is  subject  to  the 
equities  of  the  prior  parties,  though  the  paper  is  taken  before  ma- 
turity and  without  notice. — Ala.  Groc.  Co.  v.  First  Nat.  Bank,  143. 

BILLS  OF  EXCEPTIONS. 

BillH  of  Exception;  Time  of  Signing;  Court  Rules. — Rule  30  Su- 
preme Court  applies  to  bills  of  exceptions  signed  imder  agreement 
of  counsel  extending  the  time,  and  not  to  bills  signed  under  an  order 
of  the  court  extending  the  time  for  signing. — Montgomery  Trart.  Co. 
V.  Knahe,  458. 

Same;  Extension  of  Time;  Anthority. — Section  10  of  the  Act  of 
Feb.  7th,  1901  (Acts  1900-01,  p.  830)  authorizes  an  extention  of  time 
for  the  signing  of  bills  of  exceptions  by  agreement  of  counsel,  or  the 
parties,  or  by  order  of  the  presiding  judge;  but  does  not  authorize 
the  court  to  order  an  extension  of  time. — Ih.  458. 

Same;  On  Motion  for  New  Trial. — A  bill  of  exceptions  from  the 
City  Court  of  Montgomery,  signed  within  thirty  days  from  the  court's 
action  on  a  motion  for  a  new  trial,  is  signed  in  time  to  present  for  re- 
view the  action  of  the  court  on  the  motion  for  a  new  trial,  although 
it  does  not  present  for  revieiw  the  matters  arising  on  the  original 
trial,  unless  signed  in  accordance  with  the  rules  of  practice  and  sta- 
tutory provisions  of  the  act  creating  the  court. — lb.  458. 
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See  Bills  and  Notes,  §  1. 
BRIDGES. 

Bridges;  Conioration ;  Toll;  Statute.— The  act  of  Feb.  11,  IS&H, 
(Local  Acts  1802-3,  p.  491)  either  in  section  1  or  2  thereof,  does  not 
authorize  the  corporation  constructing  the  bridges,  by  implication 
to  prescribe  toll,  though  the  act  is  silent  as  to  the  fixing  of  the  toll, 
and  there  is  no  express  reservation  of  power  to  the  I^egislature.- — 
Tallasace  Falls  Mfg.  Co.  v.  Com.  Court,  263. 

Same;  Regulation  of  Tolls;  Statute;  Constructionn, — ^The  Act  of 
August  6,  1907.  (Local  Acts  1907,  p.  758)  is  to  be  construed  as 
though  the  limitation  upon  the  court  of  county  commissioners  of 
prescribing  reasonable  tolls  was  written  in  it;  the  act  does  not 
confer  on  the  court  the  power  to  deprive  the  owner  of  the  right  to 
receive  a  reasonable  toll. — lb.  263. 

CARRIERS. 

See  Railroads;  Street  Railroads;  Negligence. 
1.     Of  Passengers. 

(a)     Complaint   and    Pleadings. 

Carriers  of  Passengers ;  Damages;  Complaint. — A  complaint  al- 
leging that  complainant  went  to  the  ticket  office  of  the  defendant 
company  at  a  point  on  its  line,  purchased  a  ticket  from  defendant*s 
ticket  agent  for  her  transportation  to  a  named  place  on  defendant's 
line,  paying  therefor  a  sum  certain  and  boarded  defendant's  passen- 
ger train,  and  that  on  reaching  a  station  some  fourteen  miles  distant 
from  her  point  of  destination  the  conductor  in  charge  of  the  train 
called  to  her  and  told  her  that  that  was  her  station,  and  that  was 
where  she  wanted  to  get  off,  and  believing  what  the  condutcor  said* 
she  got  off  at  said  station,  sufficiently  shows  the  relation  of  pas- 
senger and  carrier,  the  duty  violated  and  states  a  substantial  cause 
of  action. — So.  Ry.  Co.  v.  Melton,  404. 

Carriers;  Passengers;  Injui-y  to;  Pleading;  Variance;  ''At." — 
The  word  at,  as  used  in  the  pleadings  here,  means  "near  to;"  and 
an  allegation  that  the  passenger  was  injured  at  C.  a  shed  station. 
is  supported  by  proof  that  the  injury  occurred  about  two  car  lengths 
from  C— Birmingham  Ry.  L.  &  P.  Co.  v.  McfSinty,  410, 

Same:  Alighting  Passengers;  Complaint:  Sufficiency. — A  count 
alleging  that  while  plaintiff,  a  passenger,  was  alighting  at  his  desti- 
nation, the  car  started  or  jerked,  or  the  speed  thereof  was  suddenly 
increased,  proximately  causing  him  to  fall,  resulting  in  certain  in- 
juries ;  and  another  count  alleging  that  he  was  thrown  or  caused  to 
fall  through  and  as  a  proximate  consequence  of  defendant's  negli- 
gence In  and  about  carrying  him  as  its  passenger,  are  neither  of  them 
demurrable  as  vague,  indefinite  and  uncertain,  or  as  not  showing  a 
duty  or  a  violation  of  a  duty  owed  to  the  plaintiff. — II).  410. 

Pleading:  Complaint:  Certainty:  Separate  Cause  of  Action. — 
The  complaint  in  this  case  does  not  state  separate  cause  of  action, 
the  facts  set  out  being  merely  by  way  of  aggravation,  connected  with 
the  failure  to  deliver  plaintiff  at  his  destination ;  nor  is  the  complaint 
demurrable  for  being  uncertain  as  to  what  act  plaintiff  relied  on. 
or  as  to  whether  It  was  a  servant  of  defendant  by  whom  plaintiff 
was  tnimted,  etc. — N.  Ala.  Tract.  Co.  r.  Daniel  414. 

Carriers:  Injuries  to  Passengers;  Convplaint. — A  complaint 
which  alleges  that  the  servant  of  the  defendant  carrier,  acting  within 
the  line  of  his  duty,  caused  plaintiff's  minor  son  to  fall  from  the  car, 
and  that  such  servant  wantonly  caused  plaintiff's  son  to  fall  from 
the  car,  sufficiently  avers  that  the  servant  was  acting  within  th<» 
line  and  scope  of  his  authority. — Birmingham  Ry.  L.  &  P.  Co.  xk 
Chastain,  421. 
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Carriers;  Passengers ;  Complaint. — A  complaint  does  not  charge 
wanton  or  willful  misconduct  for  injury  to  a  passenger  from  the  start- 
ing of  the  car  when  he  is  attempting  to  alight,  although  it  avers  that 
the  motorman  willfully,  wantonly  and  negligently  started  the  car 
back,  and  that  the  conductor  and  other  employes  of  the  defendant 
knew  that  it  was  necessary  for  plaintiff  to  get  off  at  the  comer 
of  a  certain  named  street,  where  it  fails  to  aver  that  they  knew  he 
had  to  get  off  at  the  particular  point  at  said  crossing,  or  that  this 
was  the  place  of  making  transfers,  and  that  this  was  so  known  to  the 
servant  starting  the  car,  it  not  being  averred  that  the  motorman  was 
conscious  of  plaintiffs  peril  or  that  it  was  started  at  a  point  where 
its  starting  was  known  to  the  motorman  to  be  dangerous,  or  that 
the  motorman  knew  plaintiff  was  preparing  to  alight,  or  was  in  the 
act  of  alighting  when  he  started  the  car,  or  that  people  customarily 
transferred  at  that  point— Selma  8.  &  8.  Ry.  Co.  v.  Campbell,  438. 

Same:  'N egligence.^A.  count  averring  the  surroundings  and  con- 
ditions and  that  the  motorman  negligently  started  the  car,  thereby 
throwing  the  alighting  passenger,  but  does  not  predicate  the  negli- 
gence on  these  circumstances,  nor  ascribe  the  negligence  to  such  cir- 
cumstances, is  not  insufficient  for  a  failure  of  these  circumstances 
to  show  negligence. — Ih.  438. 

Carriers;  Passengers;  Complaint;  Variance. — An  allegation  in 
n  complaint  against  a  railroad  company  because  its  gateman  at  a 
union  station  misdirected  plaintiff  as  to  a  train  of  another  road,  which 
alleges  that  plaintiff  purchased  his  ticket  over  such  other  road  from 
defendant  and  that  defendant  sold  him  the  ticket,  is  not  supported 
by  proof,  that  the  ticket  agent  at  the  union  station  sold  tickets  for 
all  the  roads  entering  the  union  depot;  and  this  allegation  is  de- 
scriptive of  the  wrong  imputed  to  the  defendant,  and  must  be  proven, 
although  the  complainant  might  have  confined  his  averments  to  the 
fact  that  he  purchased  the  ticket  w^ithout  alleging  that  it  was  pur- 
chased from  and  sold  by  the  defendant. — L.  &  S.  R.  R.  Co.  v.  Car^ 
non,  453. 

Same;  Passengers;  Liability;  Joint  Agent. — Where  the  com- 
plaint sought  to  fix  liability  on  defendant  on  the  ground  that  the 
gateman  was  its  agent,  and  not  for  the  wrong  doing  of  a  joint  agent, 
to  whom  defendant  with  others  bore  the  relation  of  principal,  proof 
that  the  gateman  was  a  servant  of  the  defendant,  and  while  acting 
within  the  scope  of  his  employment  as  such  negligently  misdirected 
plaintiff  as  to  his  train,  and  that  as  a  proximate  consequence  thereof 
plaintiff  suffered  injury,  will  authorize  a  recovery,  irrespective  of 
the  proposition  that  if  the  gateman  was  the  joint  agent  of  the  several 
roads  entering  the  union  depot,  defendant  could  be  liable  only  in  con- 
sequence of  the  negligence  with  respect  to  duties  owed  in  perform- 
ance by  such  joint  agent  to  defendant. — lb.  453. 

(b)     Issues  and   Evidence. 

Same;  Issues :  Proof  and  Variance.— An  allegation  in  a  com- 
plaint that  plaintiff  was  "put  off  the  train"  at  a  point  other  than 
her  destination,  when  read  in  connection  with  the  other  allegations 
that  the  conductor  told  her  that  It  w^as  her  station,  and  in  reliance 
thereon,  she  got  off,  means  no  more  than  she  got  off  In  response  to 
the  conductor's  invitation ;  and  where  the  proof  showed  that  she  got 
off  at  the  conductor's  invitation,  there  was  no  material  variance 
between  the  allegation  and  the  proof. — So.  Ry.  Co.  v.  Melton,  404. 

Same;  Jury  Question. — Under  the  evidence  in  this  case  it  was 
a  question  to  be  determined  by  the  jury  whether  the  conductor  saw 
the  passenger  about  to  alight  and  might  have  prevented  it,  or  pre- 
vented the  starting  of  the  car  while  he  was  in  the  act  of  alighting. 
—Birmingham  Ry.  L.  &  P.  Co.  v.  McOinty,  410. 
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(c)  Setting  Down  Passengers. 

Same;  Setting  Down  Passengers;  Duty. — It  is  the  duty  of  a 
carrier  to  hold  a  car  at  the  stopping  place  long  enough  for  the  pas- 
sengers to  alight  and  not  to  start  it  while  passangers  are  alighting; 
but  if  the  car  or  train  had  been  held  a  sufficient  length  of  time  to 
allow  passengers  to  alight,  and  those  in  charge  of  the  train  or  car 
did  not  Icnow  that  a  passenger  was  alighting  at  the  time  the  car  or 
train  was  started,  this  would  be  a  defense  to  an  action  for  injuries 
received  while  alighting. — Birmingham  Ry.  L.  &  P.  Co.  v.  McGinty, 
410. 

(d)  Misconduct  Toward. 

*  Carriers;  Misconduct  Towards  Passengers. — Where  it  appeared 
that  plaintiff  suffered  no  ill  effect  of  a  serious  or  permanent  charac- 
ter and  had  been  in  the  habit  of  taunting  the  motorman  on  former 
trips,  a  judgment  for  $1,750,  was  excessive,  on  account  of  the  com- 
pany's failure  to  permit  him  to  alight  at  his  destination,  and  for 
indignities  inflicted  by  the  motorman  and  conductor,  as  a  conse- 
quence of  which  he  had  to  walk  half  a  mile  and  was  made  nervous 
thereby,  and  insulted. — 7\.  Ala.  Traction   Co.  v.  Daniel,  414. 

(e)  Failure  to  Carry  to  Destination. 

Carriers;  Failure  to  Carry  Passenger  to  Destination;  Negli- 
gence; Jury  Question. — Where  the  evidence  tended  to  show  that 
plaintiff,  a  paf^senger  gave  her  ticket  to  the  conductor,  telling  him 
at  the  time  that  she  desired  to  go  to  A.,  and  was  not  acquainted 
with  the  stations  along  the  road ;  and  subsequently  defendant's  flag- 
man asked  plaintiff  where  she  was  going,  told  her  that  the  car  she 
was  on  did  not  go  to  A.  and  directed  her  to  go  into  another  car  at  a 
junction,  which  proved  to  be  the  wrong  car.  and  on  account  of  which 
plaintiff  was  compelled  to  lose  her  train  and  wait  for  another,  the 
question  of  the  negligence  of  the  defendant  was  one  for  the  determ- 
ination of  the  jury. — So.  Ry.   Co.  r.    Wooley,  447. 

Same;  Wantonness ;  Jury  Question. — If  the  flagman  of  defend- 
ant knew  that  the  car  occupied  by  plaintiff  was  the  proper  car  to 
convey  her  to  her  destination,  and  that  the  car  into  which  he  di- 
rected her  to  go  was  the  wrong  car,  and  realized  that  his  course  of 
conduct  would  probably  result  in  inconvenience  and  injury  to  the 
plaintiff,  wantonness  might  be  fairly  imputed  to  him.  since  a  pur- 
pose to  injure  is  not  an  ingredient  of  wantonness,  and  the  question 
was  one  for  the  determination  of  the  jury. — 76.  447. 

Same;  Punitive  Damages. — ^Where  there  was  evidence  justify- 
ing an  inference  that  the  servants  of  defendant  were  guilty  of  wan- 
tonness in  directing  plaintiff  to  remove  to  the  wrong  car  punitive 
damages  may  bo  assessed  in  the  discretion  of  the  jury. — 76.  447. 

CATTLE  GTTAROS. 

See  Railroads,  §   1  C. 
CHARGE   OF   COTTRT. 

For  instructions  in  particular  actions  or  crimes,  see  appropriate 
title.     See  Trial. 

1.     Reasonable  Doubt. 

Trial;  Misleading  Instruction. — A  charge  asserting  that  the  jury 
must  consider,  the  entire  evidence  in  making  up  the  verdict,  and  that 
they  should  not  single  out  any  part  of  the  testimony  and  base  the 
verdict  on  it,  and  that  unless  the  jury  and  each  Individual  member 
thereof  are  convinced  beyond  a  reasonable  doubt  of  accused's 
guilt  they  cannot  convict,  is  misleading;  while  the  jury  must  not  ca- 
priciously reject  any  of  the  evidence,  and  must  consider  all  in  ar- 
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riviug  at  a  verdict,  yet  the  existence  of  a  single  fact  shown  in  the 
evidence  may,  under  the  circumstances,  furnish  the  basis  for  a  just 
verdict — Reaves  v.   The  State,  5. 

Criminal  Law;  Reasonable  Doubt. — Charges  asserting  that  if 
there  is  a  reasonable  probability  in  the  mind  of  a  single  juror  of 
the  innocence  of  the  accused,  growing  out  of  any  portion  of  the 
evidence,  the  jury  must  give  him  the  benefit  of  it,  and  not  convict 
him,  is  properly  refused  as  pretermitting  the  consideration  of  the 
entire  evidence. — lb.  5. 

Charge  of  Court;  Reasonable  Doubt. — A  charge  asserting,  it  is 
not  every  doubt  that  justifies  an  acquittal,  because  every  thing  per- 
taining to  human  affairs  may  be  subject  to  some  doubt,  A  doubt 
must  be  reasonable,  such  as  grows  out  of  the  sufficiency  of  the  evi- 
dence to  convince  the  jury  to  a  moral  certainty  of  defendant's  guilt, 
is  a  proper  charge. — Simmons  v.  The  State,  8. 

Same. — Such  a  doubt  as  leaves  the  minds  of  the  jury,  in  view  of 
all  the  evidence,  in  a  state  of  reasonable  uncertainty  as  to  the  guilt 
of  the  defendant,  is  a  proper  definition  of  a  reasonable  doubt. — lb.  8. 

Same. — A  charge  asserting  that  if  there  is  one  single  fact  proven 
to  the  satisfaction  of  the  jury  which  is  inconsistent  with  the  de- 
fendant's guilt,  this  is  sufficient  to  raise  a  reasonable  doubt,  and 
authorize  an  acquittal,  is  proper  and  its  refusal  error. — lb.  8. 

Same;  Grounds;  Character. — Proof  of  good  character,  of  a  de- 
fendant is  not  sufficient  of  itself  to  raise  a  reasonable  doubt  of 
guilt— /&.  8. 

2.  Covered   by   those   given. 

Same;  Covered  by  Those  Given. — It  is  not  error  to  refuse  in- 
structions snbstantionally  covered  by  written  instructions  given. — 
Simmons  v.  The  State,  8. 

Same;  Charges  Covered  by  Those  Given. — It  is  not  error  to  re- 
fuse a  charge  which  is  a  substantial  duplicate  of  charges  given. — 
Birmingham  Ry.  L.  &  P.  Co.  v.  Chastain,  421. 

3.  Ignoring    Issues, 

Trial;  Instruction;  Ignoring  Issues. — Charges  which  assert  that 
if  the  wife  is  responsible  for  the  attorney's  fees,  defendant  would  not 
be  liable  for  it  and  if  plaintiff  was  employed  to  defend  the  wife  and 
accepted  the  employment  before  the  husband  promised  to  pay  the 
fee,  plaintiff  could  not  recover  of  defendant,  were  abstract  and  out- 
side of  the  issues,  where  the  evidence  showed  that  the  services  were 
rendered  the  wife,  based  upon  an  original  promise  of  defendant  to 
pay,  and  the  only  matter  at  issue  was  whether  such  promise  was 
m&^e.—McVay  r.  White  &  Sons,  182. 

Same;  Ignoring  Evidence. — Requested  instructions  which  ig- 
nore evidence  in  the  case  are  properly  refused. — Birmingham  Ry.  L. 
&  P.  Co.  V.  Hinton,  470. 

4.  Form    of    Request 

Trial;  Instruction;  Form.— A  charge  that  "the  court  charges 
the  jury  that  they  must  find  for  the  defendant  as  to  the  2nd  count 
of  the  complaint,"  is  bad  in  form.— Western  S.  C.  &  F.  Co.  v.  Cun- 
ningham, 369. 

Same;  Instructions;  In  Bulk. — Where  charges  are  requested  in 
bulk  all  arfe  properly  refused  if  any  of  them  are  b&a.—Stoicers  Fur- 
niture Co.  V.  Brake,  639. 

Trial;  Instructions  Bad  in  Form. — An  instruction  requiring  a 
finding  for  defendant  on  a  named  count  is  bad  in  form,  and  its  re- 
fusal proper.— A'/ess,  et  al,  v.  Lawrence,  652. 

44—8 
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5.     Assuming   Facts. 

Trial;  Instructions :  Assuming  Facts. — A  charge  that  if  the  jury 
flud  that  plaintiflf's  negligence  proximately  contributed  to  his  injury 
they  must  find  for  the  defendant,  thought  it  was  negligent,  is  bad 
in  assuming  that  plaintiff  was  negligent. — Wcstciyi  »V.  C.  &.  F.  Co. 
V.  Cunningham,  369. 

Same;  Assumption  of  Fact. — A  charge  asserting  that  defendant, 
while  he  might  not  be  liable  for  slander  in  this  case,  might  be  liable 
for  an  arrest  under  the  charge  of  embezzlement,  and  that  in  consid- 
ering that  question  the  jury  might  consider  all  the  evidence  as  to 
what  >vaa  said  and  done  at  the  time,  does  not  assume  as  a  fact  that 
an  arrest  was  made  under  the  charge  of  embezzlement,  and  was  not 
erroneous  as  invading  the  [irovinct  of  the  jury. — Kress,  et  al.  v. 
Laicrence,  (552. 
0.     Casting   Suspicion   on   Evidence. 

f^ame:  Casting  Suspicion  on  Fvidence. — A  charge  instructing 
a  finding  for  the  defendant  if  the  jury  find  that  plalutiff^s  negligence 
contributed  to  his  injury,  "even*'  though  defendant  was  negligent, 
not  only  assumes  the  fact  of  plaintiff's  negligence  but  casts  doubt, 
distrust  or  sus])icion  (ii  the  evld*  nee  as  to  defendant's  negligence. — 
Western  S.  (\  &  F.  Co.  r.  Cunningham,  3(59. 

7.  Asserting  no  Legal  Pn  ix)siti(-n. 

Same:  Asserting  A'o  Legal  Proposition. — A  charge  asserting  that 
there  was  no  evidence  that  i)lalntlff's  injuries  were  permanent  as- 
serts no  i)roposition  of  law  and  invades  the  province  of  the  jury. — 
Western  S.  C.  &  F.  Co.  r.  Cunningham-,  3(>9. 

Trial;  Instruction ;  Asserting  no  Proposition  of  Law. An  In 

struct  ion  asserting  that  defendant  was  in  possession  of  the  premises 
on  which  plaintiff  was  at  the  time  he  was  arrested,  asserts  no  propo- 
sition of  law  and  its  refusal  was  i)roper. — TuticUcr  C,  C.  &  /.  Co. 
V.  Turin,  (Wu. 

8.  Misleading  and  Argumentative. 

Trial;  Instructions;  Argumentatire  and  Misleading. — A  charge 
asserting  that  if  plaintiff  was  not  entitled  to  recover  by  reason  of 
the  fact,  if  it  be  a  fact,  that  the  motorman  failed  to  discover  plain- 
tiff's danger  as  soon  as  he  might  have  by  reasonable  care  and  in  the 
exercise  of  his  duty  to  keep  a  lookout,  and  that,  on  the  other  hand, 
plaintiff  was  entitled  to  recover  only  in  the  event  rJiat  the  motorman 
was  negligent  in  failing  to  conserve  plaintiff's  safety  after  he  actually 
became  aware  of  his  danger,  was  proi)erly  refused  as  argumentative, 
misleading  and  Invasive  of  the  province  of  the  jury. — Binningham 
/?//.  L.  &  P.   Co.  V.   WiWains,  881. 

Charge  of  Court;  Misleading  Instructions. — ^l^'he  court  will  not 
be  put  in  error  for  giving  or  refu*<ing  Instructions  merely  misleading. 
— Koosa  &  Co.  r.  Warten.  40fi. 

Same;  Argumentative  Instructions. — Argumentative  Instruc- 
tions are  always  properly  refused.— .SV>.  Uy.  Co.   r.  OuUnit,  r)02. 

Charge  of  Court;  Argumentative  Instructions. — Where  the  tele- 
gram was  sent  by  plaintiff's  agent,  a  charge  was  properly  refused  as 
argumentative  which  asserted  that  it  was  possible  that  plaintiff  un- 
derstood that  the  alleged  agent  was  acting  for  her  when  he  went 
to  send  the  message,  but  the  evidence  must  show  also  that  he  agrreed 
to  act  as  her  agent.— W.   r.  Tel.  Co.  r.  Xorthcutt,  5,39. 

Misleading  Instructions. — A  charge  which  requires  a  jury  to 
ascertain  and  determine  what  the  negligence  charged  in  the  complaint 
was,  is  misleading. — Ih.  539. 
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Same;  Instructions  Misleading. — Where  misleading  instructions 
are  given  a  reversal  will  not  be  had,  the  duty  being  on  the  other 
party  to  request  explanatory  instructions. — Kress  v.  Laicrence,  652. 
8  1-2.     False  Swearing. 

Same;  Instructions;  False  Swearing. — A  charge  asserting  that 
if  the  jury  were  reasonably  satisfied  from  the  evidence  that  one  or 
more  witnesses  willfully  swore  falsely  in  any  material  particular, 
they  could  reject  the  testimony  of  that  witness  or  those  witnesses  en- 
tirely, was  a  proper  charge. — Kress  v.  Latcrence,  652. 

9.  Invading  Province  of  Jury. 

Same;  Invading  Province  of  Jury. — A  charge  asserting  that 
plaintiff  was  negligent  in  allowing  himself  to  be  or  remain  in  dan- 
gerous i)roxIniity  to  the  car,  was  properly  refused  as  invasive  of  the 
province  of  the  .^ury.— Birmingham  By.  L.  &  P.  Co.  v.  Williams,  38.1. 

Same;  Instructions;  Invading  Province  of  Jury. — ^Where  there 
was  a  question  of  fact  for  the  determination  of  the  jury  as  to  the 
nature  and  character  of  the  indication  of  the  car  being  slowed  down, 
a  charge  assuming  .and  telling  the  jury  that  indications  were  given 
that  the  car  was  being  slowed  down  to  permit  passengers  to  alight 
was  invaalvo  of  the  province  of  the  jury. — Selma  S.  &  S.  Ry.  Co.  v. 
CamybcU,  438. 

Same;  Invading  Province  of  Jury. — Charges  upon  the  effect 
of  evidence  and  charges  asserting  that  there  was  no  evidence  of  par- 
ticular facts  are  properly  refused  as  invading  the  province  of  the 
jury.— TT.    r.    Tel    Co.    r.   Xorthcutt,   539. 

Trial;  Instructions;  Absence  of  Evidence. — No  duty  is  on  the 
trial  court  to  give  charges  instructing  the  jury  that  there  is  no 
evidence  of  a  -particular  fact. — TT.   V.  Tel.  Co.   v.  McMorri^,  563. 

Trial;  Instruction ;  Invading  Jury's  Province. — Whether  the  or- 
dinance had  been  violated  or  not  being  a  question  for  the  jury,  it 
was  error  for  the  court  to  assume  in  instructing  the  jury,  that  the 
defendant's  wagon  was  left  unattended  and  that  the  driver  was  neg- 
ligent, even  conceding  that  a  violation  of  the  ordinance  would  be  neg- 
ligence per  se. — So,  IIdu\  &  Sup.  Co.  v.  Standard  Equip.  Co.,  59(5. 

10.  Applicability  to  Evidence. 

Trial;  Instructions  Applicable  to  Evidence. — A  charge  which 
finds  no  support  in  the  evidence  is  properly  refused. — Birmingham 
Ry.  L.  &  P.  Co.  V.  Lavender,  434. 

Same;  Instructions;  Conformity  to  Evidence. — A  charge  based 
on  the  belief  of  the  jury  of  a  fact  contrary  to  what  was  shown  by  the 
undispute<l  evidence  was  improper. — Selma  S.  &  S.  Ry.  Co.  v.  Camp- 
bell  438. 

Charge  of  Court;  Applicability  to  Evidence. — A  charge  assert- 
ing that  if  intestate's  child  was  placed  in  a  safe  place  from  the 
fire,  and  afterwards,  through  intestate's  negligence,  was  allowed  to 
re-enter  the  burning  building,  and  intestate  was  burned  in  attempt- 
ing to  rescue  the  child,  defendant  would  not  be  liable  ts  abstract, 
since  there  was  no  evidence  that  intestate's  negligence  caused  the 
child  to  re-enter  the  burning  building. — Birmingham  Ry.  L.  &  I. 
Co.  V.  Hinton.  470. 

Trial;  Instructions;  Applicability  to  Evidence. — .\  charge  as- 
serting that  no  inference  prejudicial  to  defendant  could  be  drawn 
from  the  failure  of  the  engineer  to  testify,  is  abstract,  where  no  in 
structions  are  requested  by  the  other  side  as  to  the  effect  of  his  fail- 
ure to  testify,  and  no  reference  was  made  in  argument  as  to  any  pre- 
sumptions arising  therefrom. — So.  Ry.  Co.  v.  Gullatt,  502. 
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CHARGE  OF  COVRT— Continued. 

11.  Bad  in  Part. 

Charge  of  Court;  Instruction  Bad  in  Part. — It  was  not  error  to 
refuse  a  written  charge  which,  in  one  part,  was  argumentative,  al- 
though the  first  paragraph  thereof  was  a  correct  statement  of  the 
law. — 8I0S8  S.  S.  &  I.  Co.  V.  Sampson,  590. 

12.  Directing   Verdict. 

Same:  Affirmative  Charge. — Where  there  is  conflict  in  the  evi- 
dence as  to  any  material  question,  the  affirmative  charge  is  always 
properly  refused. — Tuttciler  C.  C.  &  /.  Co.  v.  Tuvin,  G57. 

CODE   SECTIONS  CITED  OR  CONSTRUED. 
Code  1907. 
Section. 

181.  Weeks  v.  Bynum,  et  al.  231. 

133.  Weeks  v.  Bynum,  et  al.  231. 

133-  134.  Kuuipe  v.  Bynum,  et  al.  311. 

138-  158.  Kumpe  v.  Bynum.  et  al.  311. 

491-  511.  Franklin  v.  The   State,   30. 

1047.  State  ex    rel.    Moore   v.    Waldrop,   80. 

1335.  City  of  Anniston  v.   Com.  Ct.  Calhoun  County,  68. 

18«1-     (58.  Kumpe  v.  Bynum,  et  al.  311. 

23(j1.  Subd.  20.     Sunflower  L.   Co.   v.   Turner   Sup.  Co.,  191. 

2401.  Sunflower  L.  Co.  v.  Turner  Sup.  Co.,  191. 

3011.  Leahart    v.    Deedmeyer,    295. 

3200.  Forbus  v.   The   State.  41. 

3085.  Elliott    V.    Howison,    71. 

3739.  Exchange  Nat.  Bank  v.   Stewart,  218. 

384(J.  Clark  v.   Bird,  278. 

3910.  Subd.  1.     L.  &  N.  R.  R.  Co.  v.  Lowe,  391. 

3910.  Sub.  1,  2.     Williams  v.  A.  G.  S.  R.  Co.,  396. 

4007.  Blount  v.   Blount,   242. 

4021.  Elliott  V.  Howison,  71. 

4101.  Clarke  v.   Bird,  278. 

4289.  Subd.  3.     McVay  v.  White  &  Sons,  182. 

4528.  Kumpe   v.    Bynum,   et   al.,   311. 

4531.  Kumpe  v.  Bynum,  et  al.,  311. 

4832.  Van  Ingen  v.  Duffln,  318. 

4834.  Part  2.     Van  Ingen  v.  Duffin,  318. 

4840.  Subd.  0.     Williams  v.  A.  G.  S.  R.  R.  Co.,  396. 

4852.  Van  Ingen  v.  Duffin,  318. 

5340.  Sunflower  L.  Co.  v.  Turner  Sup.  Co.,  191. 

5342-    45.  Merrill  v.   Smith,  et  al.   186. 

5704.  Sunflower  L.  Co.  v.  Turner  Sup.  Co.,   191. 

5055.  Blount   v.    Blount,   242. 

0085.  Leahart  v.   Deedmeyer,  295. 

0080.  Leahart   v.   Deedmeyer,   295. 

012:3.  Gulf  Compress  Co.  v.  Harris-Cortner  6  Co.,  343. 

0245.  State  v.  Lacey,  16. 

6209-    73.  Tutwiler  C.  C.  &  I.  Co.  v.  Tnvin,  657. 

0)351.  Miller,  et  al.  The  State,  73. 

08:31.  Echols  V.  The   State,   48. 

7134.  Simmons  v.   The   State,  9. 

7250.  Simmons  v.   The   State,   9. 

7357.  Herring  v.  The  State,  31. 

7359.  Herring  v.  The  State,  31. 

7378.  Yung  v.  The  State,  38. 

7379.  Yung  v.  The  State,  38. 
7425.  Pate  v.  The  State,  1. 
7519.  Herring  v.  The  State,  31. 
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7622.     Yung  v.  The  State,  38. 
7712.     Sunflower  L.  Co.  v.  Turner  Sup.  Co.,  191. 
7Sa").     Glenn  v.   The   State,  44. 

Form  36,  page  1202.  Pabst  Brewing  Co.  v.  Erdreich  Bros.  & 
.Marx.    14. 

Form  37.  p.  1202.     Light  v.   Henderson,  200. 
Code  1806. 

164.     Curtis  v.  Hunt,  78. 

167.     Curtis  V.  Hunt,  78, 

313.     Curtis  v.   Hunt,  78. 

458.     Subd.  6.     Curtis  v.  Hunt,  78. 

590.     Subd.  6.     State  v.  Quarles,  54. 

922.     Forbus  v.  The  State.  41. 

9S4-992.     Blount  v.   Blount,  242. 
1904.     Polytlnskey  v.  Stewart,  179. 
2046.     Richardson   v.   McCreary   &   Co.,   65. 
2501.    Tallasseo  Mfg.  Co.  v.  Tallapoosa  Co.,  263. 
3318.     Mobile  I.   &  B.   Co.   v.    Stein,   113. 
3507.     Murry    v.    Strother,    204. 
3510.     Bass  &  Co.  v.  Benson,  306. 
3731.     Fidelity  &  Dep.   Co.  v.   Walker,  129. 
3789.     Bryant  v.  The  State,  26. 
3840.     A.  &  B.  A,  L,  Ry.  Co.  v.  Brown,  607. 
4122.     Franklin  v.  The  State,  30. 
4730.     Bailey  v.   The  State,   18. 

5049.  Bryant  v.  The  State,  26. 

5050.  Bryant  v.  The  State,  26. 
5074.  Bryant  v.  The  State,  26. 
5540.     Glenn   v.   The   State,   44. 

CODIFICATION. 
See   Statutes,   §    4. 

COMMISSIONERS  COURTS  AND  BOARDS  OF  REVENUE. 

See  Counties;  Equity,  §  2. 

1.    Appropriations. 

Boards  of  Revenue  and  Commissioner's  Court;  Appropriation; 
High  Schools. — Boards  of  revenue  or  county  commissioners  are  with- 
out authority  tp  appropriate  the  funds  of  the  county  towards  the 
erection  of  a  building  for  the  high  school  created  by  General  Acts, 
1907,  p.  728;  Sections  133-134,  138  and  158,  Code  1907,  relate  only 
to  school  houses  to  be  owned  by  the  county,  and  not  to  the  school 
houses  provided  for  by  General  Acts  1907,  p.  728. — Kumpe  v.  By- 
num,  311. 

CONCLUSIONS. 

See   Evidence,   §   5. 
CONSTITUTIONAL   LAW. 

See  Bridges. 

1.  Freedom    of    Contract. 

Constitutional  Law;  Freedom  of  Contract;  Intention  to  Defraud. 
— The  constitutional  guaranty  of  right  to  contract  is  not  violated  by 
the  Legislature  making  it  criminal  ^o  enter  into  a  written  contract 
with  the  intention  to  defraud. — Bailey  v.  The  State,  18. 

2.  Personal   Rights. 

Same;  Personal  Rights;  Imprisonment  for  Debt. — Section  4730, 
Code  1896.  as  amended  by  Gen.  Acts  1903,  p.  345,  and  by  Gen.  Acts 
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1907,  p.  G3G,  is  not  repugnant  to  the  Bill  of  Rights,  Section  20  Con- 
stitution 1901.  making  it  unlawful  to  imprison  for  debt. — Bailey  v. 
The  State,  18. 

3.  Legislative  and   Judlical. 

Same:  Encroaching  on  Judicial  by  Legislative  Department. — The 
fact  that  the  amendment  to  section  4370.  Code  1896.  as  made  in  Gen- 
eral Acts  1903.  p.  345  and  General  Acts  1907,  p.  633,  provides  that 
the  act  of  the  employee  in  failing  to  refund  the  money  so  received 
or  the  refusal  to  perform  the  services  stipulated  for,  shall  be  prima 
facie  evidence  of  the  intent  to  defraud,  does  not  render  the  same 
unconstitutional  as  an  invasion  by  the  legislative  on  the  judicial  de- 
partment of  government. — Bailey   v.   The  State,   18. 

4.  Delegation  of  Powers. 

Constitutional  Law:  Delegation  of  Legislative  Poxcer:  Regula- 
«o«.— The  Act  of  Aug.  6,  1907  (Local  Acts  1907,  p.  758)  is  not  un- 
constitutional as  delegating  to  the  court  of  county  commissioners 
legislative  powers. — Tallassee  Falls  Mfg.  Co.  v.  Com.  Court,  263. 

5.  Retroactive  Statutes. 

Constitutional  Law;  Retroactive  Statutes. — Section  22,  Constitu- 
tion 1901,  prohibits  the  enactment  of  ex  post  facto  law,  but  not  a 
retroactive  law,  so  that  unless  a  law  impairs  the  obligation  of  a 
contract,  or  deprives  the  citizen  of  some  vested  right,  or  is  obnoxious 
to  some  other  provision  of  the  Constitution,  the  fact  that  It  is  retro- 
active does  not  render  it  unconstitutional. — Leahart  v.  Deedmeyer. 
295. 

CONSTITUTLON   SECTIONS  CITED  OR  CONSTRUED. 

20.  Bailey  v.  The  State,  18, 

22.  Leahart   v.    Deedmeyer,   295. 

45.  State  ex  rel.  City  of  Birmingham  v.  Miller,  59. 

205.  Clark  v.  Byrd,  278. 

235.  State  ex  rel.  Attorney  General  v.  L.  &  N.  R.  R.  Co.,  208, 

235.  Hall  V.  A.  B.  &  A.  R.  R.  Co..  271. 

Z^o.  Croflford  v.  A.  B.  &  A.  R.  R.  Co.,  288. 

CONTRACTS. 
See  Damages,  §  1. 
1.     Illegal   Contracts,  Enforcement. 

Contracts:  Illegal  Contracts:  Release. — The  law  will  neither  aid 
in  enforcing  the  contract  when  executory  nor  rescind  It  and  recover 
back  the  consideration  when  executed,  but  will  leave  ail  parties  to 
an  illegal  contract  where  it  finds  them. — Town  of  Cottonwood  i\  Aus- 
tin  &   Co.,    117. 

Intoxicating  Liquors:  Illegal  Sale:  Rights  of  Seller. — Where  the 
statute  provides  that  the  dispenser  shall  buy  and  sell  liquors  for 
cash  only,  and  a  sale  is  made  to  the  town  or  dispenser  on  accomit, 
with  the  provision  that  any  part  of  the  liquor  unsold  or  not  paid  for 
may  be  returned  by  the  disi)ensary  and  be  a  credit  to  that  extent  on 
the  account,  the  contract  is  illegal  and  the  liquors  delivered  under  it 
cannot  be  recbvered  by  the  seller  in  detinue. — Ih.  117. 

Contracts:  Legality:  Violation  of  Statute. — If  the  conditions  are 
made  for  the  benefit  of  the  public,  agreements  made  in  the  course  of 
business  are  void,  where  the  statutory  conditions  for  the  conduct  of  a 
business  or  profession  are  not  complied  with ;  but,  if  the  conditions 
are  for  administrative  purposes,  such  as  revenue,  the  agreement  is 
not  having  a  license,  in  a  business  on  which  a  license  is  imposed  by 
statute,  is  not  invalid,  unless  the  statute  expressly  prohibits  such 
business  without  a  license,  or  vitiates  all  contracts  made  by  the  un- 
valid,  if  no  specific  penalty  is  imposed. — Sunflower  L.  Co.  v.  Turner, 
Sup.  Co.,  191. 
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Same;  License  Required;  Validity. — ^A  contract  made  by  one 
licensed  person  or  corporation. — 76.  191. 

2.  Breacli. 

Contracts;  Breach;  Damage. — In  order  to  charge  a  party  breacli- 
ing  a  contract  witli  damages  arising  from  special  circumstances  that 
impart  to  the  subject  of  the  contract  a  value  and  importance  not  in- 
dicated by  its  appearance,  the  party  so  sought  to  be  charged  must 
have  had  notice  of  such  special  circumstances  when  he  entered  into 
the  contract. — Dickerson   v.   Finley,   149. 

3.  Third   Tarties. 

Contracts;  Interests  of  Third  Person. — Where  the  owner  of  the 
compress  and  warehouse  leased  the  same  to  a  corporation  engaged  in 
a  general  storage  and  compress  business  for  a  term  of  years,  and 
a  schedule  of  maximum  charges  were  fixed  in  the  lease,  a  third  per- 
son engaged  in  the  business  of  buying,  selling  and  shipping  cotton 
at  that  point  had  no  such  interest  In  the  lease  as  would  entitle  him 
to  enforce  the  provisions  fixing  the  maximum  charges,  nor  was  he 
entitled  in  equity  to  compel  the  corporation  to  comply  with  such  pro- 
vision on  the  ground  that  the  contract  was  made  for  his  benefit. — 
Gulf  Compress  Co.  v.  Harris  Cortner  &  Co.,  343. 

4.  Mental  Capacity. 

Contracts;  Validity;  Mental  Capacity. — ^A  contract  is  merely 
voidable,  and  hence,  may  be  ratified  or  disaffirmed  on  the  cessation 
of  the  temporary  incapacity  where  the  mental  incapacity  of  the  per- 
son to  contract  is  temporary,  such  as  from  the  influence  of  opiates, 
etc. — Birmingham  Ry.  L.  &  P.  Co.  v.  Hinton,  470. 

5.  Disaffirmance. 

Same;  Disaffirmance;  Return  of  Consideration. — Where  a  con- 
tract is  rendered  voidable  by  temporary  incapacity  to  make  it,  In 
order  to  disaffirm  it  on  the  cessation  of  the  disability,  the  conside- 
ration received  thereunder  must  be  returned. — Birmingham  Railway 
L.  &  P.  Co.  v.  Hinton,  470. 

COXTRIBUTORY  NEGLIGENCE. 

See   Master  and    Servant,   §    1_    (c)  ;   See   Street   Railways,   §   2; 
See  Negligence,  §  3. 
CORPORATNONS. 

See   Bridges;    Municipal    Corporations;    Contracts. 

COSTS. 

1.  Taxation. 

Costs;  Mileage  of  Witiiesses. — Witnesses  living  more  than  one 
hundred  miles  from  the  place  of  trial  are  entitled  to  their  mileage, 
which  is  taxable  as  costs,  although  the  subpoenas  issued  for  them 
were  without  the  affidavits  provided  for  by  section  4021,  Code  1907. 
— Elliott  V.  Hoirison,  71. 

Same;  Motion;  Re-Taxation:  Grounds. — A  motion  to  retax 
costs,  under  section  3085,  Code  1907,  which  alleges  error  in  the  tax- 
ation of  the  costs  for  one  named  reason,  is  properly  overruled.  If  the 
error  alleged  is  not  good,  although  the  taxing  was  erroneous  for 
other  reasons,  which  were  not  Incorporated  in  the  "particular"  in 
which  it  Is  alleged  that  the  clerk  erred. — Ih.  71. 

2.  On  Appeal. 

Costs;  Appeal;  Cross  Assignment  of  Error. — Where  plaintiff 
files  only  a  consent  assignment  of  errors  on  defendant's  appeal,  and 
took  no  separate  appeal,  plaintiff  is  entitled  to  costs  on  the  affirm- 
ance of  the  judgment.  (S  .C.  Rule  S.)—W.  V.  Tel.  Co.  v.  Crowley, 
583. 
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COUNTIES. 

See  Cominissiouers  Court,   etc. 

1.  Commissioners  Courts,  etc. 

Counties;  CQunty  Boards;  Powers. — The  court  of  county  com- 
missioners has  exclusive  power,  under  sections  131,  133,  Code  1907, 
in  the  matter  of  determining  the  necessity  for  a  new  courthouse, 
and  its  decision  that  the  courthouse  is  unsafe  and  to  erect  a  new 
building  cannot  be  controlled  by  the  courts,  In  the  absence  of  fraud 
or  unfair  dealing. — Weeks  v.  Bynum,  et  al.  231. 

2.  Definition. 

Counties:  Definition. — A  county,  as  a  corporate  organization  is 
a  governmental  agency  of  the  state,  and  in  a  sense,  a  municipal  cor- 
poration.— Kumpe  V.  Bynum,  311. 
COURTS. 

1.  Transfer  of  Jurisdiction. 

Criminal  Law;  Transfer  of  Jurisriction;  Pending  Causes. — A 
proceeding  in  which  a  warrant  has  been  issued,  but  not  served,  is 
such  a  'Spending  cause"  as  is  within  the  terms  of  Local  Acts  1907, 
p.  289,  creating  the  Law  and  Equity  Court  of  Lee  County,  and  trans- 
ferring all  pending  causes  to  that  court. — Bryant  r.  The  State,  26. 

2.  Terms  and  Recess. 

Courts;  Terms:  Adjournment. — Under  the  common  law  the 
failure  of  the  judge  to  appear  at  the  date  fixed  for  the  opening  of  the 
court  resulted  in  a  lapse  of  the  term ;  and  our  statute,  if  it  applies 
to  county  courts,  operates  to  adjourn  the  term  if  the  judge  fails  for 
three  days  to  be  present  at  the  opening,  at  3  p.  m.  of  the  third  day. 
(Sec.  922,  Code  1896;  3260  Code  1907. ) —For&tt«  v.  The  State,  41. 

Same:  County  Court. — A  delay  of  two  weeks  in  the  organization 
of  the  Clay  county  court  resulted  to  adjourn  that  term  of  the  court, 
and  the  grand  jury  organized  thereunder  was  unauthorized,  and 
indictments  returned  by  it  null  and  void.  (Construing  Acts  1898-99. 
Local,  page  176,  as  amended  by  Local  Acts  1900-01,  p,  2085.) — lb.  41. 

Courts:  Terms:  Recess. — Unless  organized  at  the  time  fixed  for 
the  regular  term,  a  court  having  fixed  regular  terms,  cannot  recess 
from  time  to  time,  although  having  the  power  to  recess  from  time 
to  time  during  the  term. — /b.  41. 

COVENANTS. 

Covenants;  Warranty  of  Title;  Eviction;  Pleas. — A  plea  alleg- 
ing a  breach  of  the  covenant  of  warranty  of  title  in  a  deed  need 
not  allege  an  eviction,  since,  if  there  is  a  superior  outstanding  title, 
or  an  encumbrance  diminishing  the  value  of  its  enjoyment,  it  is 
broken  as  soon  as  made. — Fidelity  &  Dep.  Co.  v.  Walker,  129. 

CUSTOM. 

Seo  Evidence,  §  8. 
DAMAGES. 

In  particular  actions  see  appropriate  title;  see  Runaway  Team. 

1.     For  Breach  of  Contract. 

Damages:  Contracts:  Breach. — In  an  action  for  the  breach 
of  a  contract,  the  damtges  recoverable  are  such  as  may  be  fairly 
said  to  arise  in  the  usual  course  of  things  from  a  breach  of  the 
contract  itself,  and  also  such  as  may  be  reasonably  supposed  to  have 
been  in  the  contemplation  of  both  parties,  as  the  probable  result  of 
the  breach,  when  they  made  the  contract. — Dickcrson  v.  Finley,  149. 
Same:  Remote  Damages:  Profits. — Profits,  not  the  immediate 
fruits  of  the  principal  contract,  but  dependent  on  collateral  engage- 
ment, and  enterprises  not  brought  to  the  notice  of  contracting  parties. 
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are  too  remote  to  constitute  damages  In  an  action  for  breach  of  con- 
tract—/&.   149. 

Same;  Certainty;  Uncertain  Profits. — Profits  which  are  purely 
speculative  in  their  nature  and  dependent  on  many  Incalculable  con- 
tingencies as  to  render  it  impracticable  to  determine  by  any  trust- 
worthy mode  of  computation,  are  considered  uncertain. — lb.  149, 

Same;  Duty  of  Party  to  Minimize.— In  rebuttal  of  plaintiff's 
evidence,  as  to  damages  sustained  by  reason  of  the  breach  of  the 
contract,  evidence  that  plaintiff  could  have  minimized  the  damages 
after  ascertaining  that  defendant  was  not  going  to  fulfill,  the  contract, 
is  admissible.— /&.  149. 

Same;  Breach  of  Contract. — Damages  for  a  breach  of  a  contract 
are  such  as  reasonably  arise  naturally  from  the  breach,  or  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of  the 
parties  at  the  making  of  the  contract  as  the  possible  result  of  such 
breach.— W.  U,  Tel,  Co.  v.  McMorris,  563. 

2.  For  Injuries. 

Damages;  Loss  of  Services;  Excessive  Verdict. — ^A  verdict  for 
$3,250  in  favor  of  a  father  suing  for  loss  of  services  and  society  of 
his  child,  is  not  excessive  where  it  appears  that  before  the  injury 
the  boy  was  an  unusually  large  and  healthy  boy,  and  fully  up  to, 
if  not  above  the  average  intelligence,  and  that  as  a  result  of  the  in- 
jury, the  boy  lost  his  right  hand,  except  the  thumb  and  index  finger, 
and  that  they  were  permanently  stiff,  and  his  skull  was  fractured, 
and  he  was  subject  to  sudden  and  acute  pains  in  his  head  and  dull 
aching  and  hemorrhages  from  the  nose,  and  his  mind  was  not 
active  and  his  memory  not  good. — Birmingham  Ry.  L.  &  P.  Co.  v. 
Chastain,  421. 

Damages;  ETcessiveness ;  Personal  Injury. — Where  the  person 
injured  was  a  healthy,  active  woman  of  seventy-five  years,  able  to 
walk  dow^n  town  and  return,  attend  to  her  flowers,  and  do  other 
things  of  like  kind,  and  the  injury  received  caused  her  great  suffer- 
ing, confinement  in  an  infirmary  for  six  weeks  and  necessitated  the 
amputation  of  her  foot  ,which  prevented  her  from  going  about,  ex- 
cept in  a  rolling  chair,  requiring  for  her  a  great  deal  of  attention 
and  care,  a  verdict  for  ten  thousand  dollars  Is  not  excessive. — Mont- 
gomery Tract.  Co.  v.  Knahe,  458. 

Damages;  Personal  Injury;  Evidence. — Where  it  appeared  that 
plaintiff  went  to  defendant's  regular  physician  and  had  his  woimd 
dressed  and  it  further  appeared  that  it  was  the  duty  of  the  physi- 
cian to  look  after  such  patient,  that  he  did  not  consider  the  wound  " 
serious,  and  gave  plaintiff  no  instructions  about  coming  again,  it 
was  not  competent  for  the  physician  to  state  whether,  judging  from 
the  wound  as  it  first  appeared  when  plaintiff  came  to  see  him,  it 
could  have  been  entirely  cured  if  plaintiff  had  had  it  treated. — 
Sloss  8.  8.  &  I.  Co.  V.  Salser,  511. 

3.  To  Personal  Property. 

Damages;  Destruction  of  Persotial  Property;  Measure. — The 
general  rule  for  the  measure  of  damages  for  personal  property  de- 
stroyed or  rendered  valueless,  is  the  value  of  the  property  at  the 
time  of  the  injury,  w-ith  interest. — So.  Hardvare  &  Sup.  Co.  v. 
Standard  Equip.  Co.,  o9f{. 

Same;  Elements;  Expenses  Incurred. — If  an  animal  is  not  so 
seriously  injured  as  to  indicate  that  its  recovery  is  improbable,  the 
owner  owes  the  duty  to  the  person  injuring  it  to  resort  to  all  pru- 
dent means  to  save  the  animal  and  reduce  the  damages;  hence,  the 
owner  can  recover  the  expenses  reasonably  incurred  to  that  end,  in 
addition  to  the  animal's  value,  if  it  subsequently  dies  as  a  proximate 
result  of  the  injury. — Ih.  59rv 
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4.     To  Land. 

Damages;  Injury  to  Land;  'Negligence;  Measure  of  Damages. — 
In  an  action  for  negligence  resulting  in  injury  to  lands  and  crops  the 
recovery  of  damages  is  limited  to  the  value  of  the  things  destroyed, 
provided  such  things  have  a  value  which  can  be  ascertained  with- 
out reference  to  the  soil ;  and  not  the  difference  in  the  value  of  the 
land  before  and  after  such  destruction. — A.  &  B.  A.  L.  Ry.  Co.  v. 
Brown,  001. 

Same;  Expenses  Ineurred. — With  the  provision  that  plaintiff 
can  not  recover  in  all  more  than  the  amount  of  damages  which  he 
would  have  been  entitled  to,  had  not  the  expense  been  incurred,  it 
was  competent  to  show  what  expense  was  incurred  by  plaintiff  in 
trying  to  keep  trespassing  stock  off  his  land,  where  the  action  was 
for  a  failure  to  erect  and  keep  in  repair  cattle  guards. — 76.  607. 

Same;  Injury  to  Land;  Measure  of  Damages. — Where  one  is 
prevented  from  cutlivating  his  land  from  depredation  of  stock,  where 
the  land  had  been  prepared  for  cultivation,  the  measure  of  damages 
is  what  was  lost  by  being  prevented  from  cultivating  the  land,  and 
not  the  rental  value  thereof. — lb.  COT. 

Same;  Destruction  of  Crops;  Measure  of  Damages. — The  meas- 
ure of  damages  for  the  destruction  of  crops  is  the  value  of  the  crops 
at  the  time  they  are  destroyed. — 76.  GOT. 

Saine;  Instructions  Not  Covered  hy  Evidence. — Where  plaintiff 
proved  what  the  grass  destroyed  was  worth,  but  introduced  no  evi- 
dence as  to  what  the  lands  would  have  brought  for  hay  and  pasturage, 
a  charge  instructing  that  plaintiff  could  recover  the  value  of  such 
hay  and  i>asturage  was  erroneous. — 7&.  GOT. 

Landlord  and  Tenant;  Injury  to  Land;  Right  of  Action. — A 
landlord  who  is  entitled  to  a  share  of  the  crops  as  rent,  may  recover 
to  the  extent  of  his  share  where  the  crops  are  destroyed  by  tres- 
passing stock. — 76.   GOT. 

Same. — Where  it  appeared  that  the  plaitiff  had  leased  the  land 
to  tenants  for  a  share  of  the  crops,  and  there  was  a  conflict  in  the 
evidence  as  to  the  amount  of  damages,  a  charge  authorizing  the  jury 
to  consider  the  damages  not  only  to  plaintiff's  share  but  to  the  entire 
crop,  was  erroneous. — 7&.  GOT. 

Damages;  Issue  and  Proof. — The  measure  of  damages  to  land 
being  the  value  before  and  after  its  injury,  and  there  beiuR  no 
claim  for  damages  to  the  grass,  the  plaintiff  should  not  have  been 
permitted  to  testify  as  to  the  value  of  the  grass  damaged  in  an  ac- 
•  tion  for  damages  to  land  on  account  of  failure  to  keep  up  stop-gap. — 
Seaboard  Air  Line  Railway  Co.  v.  Brown,  630. 

DEATH. 

See  Damages. 

1.     Damages  for. 

Death;  Damages;  Amount. — A  verdict  for  $1,200.  is  not  so  ex- 
cessive as  to  require  the  setting  aside  of  a  verdict  where  the  evidence 
tended  to  show  that  the  wife  was  thrown  by  the  premature  starting 
of  the  car.  was  struck  in  the  right  side,  injured  and  bruised,  confin- 
ing her  to  her  bed  for  six  weeks  which  hastened  her  death  from 
tuberculosis  within  about  thirteen  mcmths  after  the  accident,  the 
action  being  by  the  husband  for  <laniages  for  her  death. — B'ham.  Ry. 
L.  &  P.  Co.  V.  Lavender,  434. 

DEEDS. 

1.     Execution. 

Deeds;  Execution;  Presumption. — ^The  filing  for  record  of  a 
deed  and  recording  it  makes  the  record  or  a  certified  copy  thereof 
presumptive  evidence  of  its  execution,  and  prima  facie  proof,  as  be- 
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tween  the  parties  thereto,  of  the  recitals  therein;  but  it  is  open  to 
either  party  to  show  that  the  deed  is  void  for  any  sufficient  reason. 
-—Blount  V.  Blount,  242. 

DEPARTURE, 

See  Pleadings,  §  2. 
DETINUE. 

Detinue;  Defenses. — The  gist  of  detinue  is  the  tortious  detention 
of  personal  property,  not  the  original  caption;  hence,  it  is  a  good 
defense  to  an  action  of  detinue  that  the  property  sought  to  be  recov- 
ered was  held  under  an  execution  levied  thereon,  notwithstanding 
the  taking  was  by  a  third  person  without  the  levying  officer's  consent, 
consent,  and  may  have  been  tortious. — Pruitt  v.  Gunn,  123. 

Same;  Evidence;  Admissibility. — The  execution  issued  against  a 
third  person,  and  levied  upon  a  horse  as  the  property  of  such  third 
person  was  conii)etent  evidence  to  be  introduced,  where  there  was 
evidence  tending  to  show  that  the  horse  really  belonged  to  such  third 
person,  and  that  the  plaintiff  was  holding  the  horsee  for  the  pur- 
pose of  defrauding  the  creditor  of  such  third  person,  the  action  of 
detinue  being  against  the  constable  making  the  levy. — Id.  123. 

DISAFFIRMANCE. 

See  Contracts,  §  5;  see  Release. 
EASEMENT. 

1.  Light,   Air,  etc. 

Easement;  Light  Air  and  View. — One  may  construct  or  build  on 
his  own  land  a  structure  which  will  cut  off  the  view,  light  and  air  of 
the  adjacent  owner;  as  the  doctrine  of  easement  in  light,  air  and 
view  as  against  an  adjacent  landowner  is  not  recognized,  though 
such  right  is  based  on  a  claim  by  prescription. — Crofford  v.  A.  B.  & 
A.  R.  R.  Co.,  288. 

2,  Ways  of  Necessity. 

Easements;  Ways;  Ways  of  yecessity. — Where  one  acquires  land 
so  surrounded  by  other  lands  that  ingress  and  egress  to  and  from  it 
canpot  be  had  save  over  other  lands,  and  there  is  no  stipulation  or 
circumstance  in  the  conveyance  showing  a  contrary  intent,  the  law 
gives  the  right  of  way  of  necessity,  which  is  appurtenant  to  the  con- 
veyance of  the  land;  the  owner  of  the  land  having  the  right  to  desig- 
nate the  way,  and  failing,  the  purchaser  has  the  right,  and  if  neither 
designates  the  way,  then  the  one  used  by  common  consent  will  be 
considered  the  way. — Tutwilcr  C.  C.  &  I.  Co.   v.  Turin,  057. 

Same;  Lease. — A  lease  for  a  long  or  short  period  carries  with 
it  the  incidents  of  a  conveyance  and  the  lessee  occupying  the  lands 
entirely  surrounded  by  the  lands  of  his  landlord  is,  in  the  al)sence 
of  stipulations  to  the  contrary,  entitled  to  the  same  ingress  and 
egress  that  a  purchaser  would  have;  and  where  the  landlord  leases 
to  the  tenant  a  portion  of  his  lands  for  occupation  as  a  dwelling, 
etc.,  and  there  is  no  agreement  to  the  contrary,  the  tenant  has  the 
right  to  use  all  such  apparent  ways  as  are  reasonably  necessary  to  the 
enjoyment  of  the  property,  and  the  owner  cannot  exclude  the  tenant 
from  the  reasonable  use  of  such  ways  and  cannot  exclude  therefrom 
other  persons  who  desire  to  use  such  ways  for  the  purpose  of  visiting 
the  tenant's  dwelling  on  business  or  pleasure,  provided  such  use  puts 
no  additional  servitude  on  the  landolrd's  other  land. — Ih.  iuu. 

Same;  Ways;  Necessity;  Presumption. — While  a  way  of  neces- 
sity is  a  matter  of  presumption,  and  may  be  restricted  by  special 
contract,  yet,  in  the  absence  of  such  a  contract  or  a  statute,  the  way 
will  be  presumed  to  be  for  the  use  of  the  owner  and  his  family. 
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and  he  may  license  others  to  use  it  for  the  purpose  of  going  to  or  com- 
ing from  the  premises. — lb.  G57. 

Same. — A  way  appurtenant  to  an  estate  may  be  used  by  those 
who  own  or  lawfully  occupy  any  part  thereof,  and  by  persons  law- 
fully going  to  or  from  such  premises,  whether  mentioned  in  the  grant 
or  not. — lb.  657. 

Same. — Where  an  employe  in  a  mine  leases  a  house  on  the  prem- 
ises of  the  employer,  he  acquires  a  way  of  necessity  over  the  prem- 
ises to  and  from  the  house,  which  is  presumptively  one  for  the  con- 
venience of  the  employe  so  long  as  the  necessity  exists,  and  he  may 
invite  persons  to  visit  him  either  socially  or  on  business,  and  such 
persons  travelling  the  way  are  not  trespassers,  where  the  lessee  has 
extended  the  invitation  either  actually  or  by   implication. — lb.  ()57. 

Same. — Where  a  person  desires  to  visit  a  lessee  for  the  purpose 
of  collecting  a  debt,  though  it  might  be  inferred  that  such  person 
was  authorized  by  the  lessee  to  come  for  that  purpose,  the  mere  de- 
sire of  such  pei-son  to  go  to  the  house  of  the  lessee,  without  an  in- 
vitation, direct  or  implied  for  that  purpose,  would  not  be  a  legal  ex- 
cuse for  entering  on  the  way. — lb.  OoT. 

Same. — An  invitation  by  a  tenant  who  possesses  a  way  of  neces- 
sity over  the  premises  of  the  landlord  to  a  third  person  to  visit  him 
is  not  an  assignment  of  the  easement  of  the  right  of  way,  but  the 
exercise  of  a  right  which  defendant  possessed. — lb.  657. 

EJECTMENT. 

Ejectment:  Recovcj-jf  on  Proof  of  Possession. — PlalntiCTs  prior 
possession  being  prima  facie  evidence  of  title,  and  no  presumption 
being  indulged  that  title  is  in  United  States  or  another,  on  proof  of 
actual  possession  of  the  land  by  plaintiff  under  color  of  title,  when 
the  defendant  entered,  and  prior  actual  possession  by  philntiffs 
grantor,  plaintiff  is  entitled  to  recover  in  statutory  ejectment  against 
one  who  shows  no  title  in  himself,  nor  superior  outstanding  title 
in  a  third  person,  notwithstanding  the  defendant  had  color  of  title 
and  title  to  the  land  was  originally  in  the  government. — Dodge  r. 
Irvington  L.   Co.,  91. 

Ejectment;  Evidence. — The  evidence  in  this  case  stated  and  ex- 
amined and  held  insufficient  to  sustain  the  defendant's  claim  that 
the  deed  made  to  her  grantor  contained  a  clause  providing  for  a 
reversion  to  her  grantor  upon  the  death  of  another  grantee  of  her 
grantor,  which  deed  was  claimed  to  have  been  lost  or  destroyed. — 
Kyle  V.  Slaughter,  109. 

EMINENT  DOMAIN. 

Eminent  Domain;  Taking  of  Property. — Subject  to  the  limita- 
tion that  it  shall  not  deprive  property  owners  along  the  street  of  a 
convenient  and  reasonable  outlet  to  neighboring  thoroughfares,  the 
legislature  may  vacate  streets  by  direct  act,  or  authorize  municipal 
authorities  to  do  so,  and  a  property  owner  does  not  bring  himself 
within  the  protection  of  section  235,  Constitution  1901,  unless  he 
shows  that  he  is  an  abutting  owner;  hence,  a  statute  vacating  the 
allev  without  depriving  the  property  owners  of  a  reasonable  outlet 
is  not  invalid.— i/aZ/  v.  A.  B.  &  A.  R.  R.  Co.,  271. 

Same;  Injury  to  Property. — Property  owners  who  are  merely 
deprived  of  the  right  to  travel  over  an  alley  which  has  been  vacated 
by  legislative  enactment  are  not  injured  by  the  construction  of  an 
embankment  thereon  by  a  railroad. — lb.  271. 

Eminent  Domain;  Injury  to  Property. — ^The  building  by  a  rail- 
road of  an  embankment  on  its  own  land,  and  the  constructing  of  a 
viaduct  authorized  by  municipal  ordinance,  which  arches  the  street 
overhead  thirty  feet  and  leaves  a  passageway  thirty  feet  in  the  center 
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of  the  street  for  public  travel,  and  which  furnishes  the  only  feasible 
way  of  crossing  the  street,  is  not  such  a  taking  of  the  property  of 
abutting  owner  fifty  feet  or  more  distant  from  the  construction  as  is 
prohibited  by  section  235,  Constitution  1901. — Crofford  v.  A.  B.  & 
A.  R.  R.  Co.  288. 

Eminent  Domain;  Remediets;  Ejectment ;  Injunction. — Where  the 
owner  of  land  contracted  with  a  railroad  Company  in  writing  to  con- 
vey land  for  a  right  of  way,  and  the  railroad  constructs  its  road  over 
the  land  at  great  expense  with  the  knowledge^  and  consent  of  the 
owner,  it  may  restrain  the  owner  from  suing  in  ejectment,  on  oflfering 
to  do  eiiuity  and  make  compensation. — Ala.  Cent.  Rif.  Co.  v.  Lony, 
301. 

EMBEZZLEMENT. 

Embezzlement;  Agents;  Relation. — Where  one  party  agreed 
to  make  a  suit  of  clothes  for  another  person  for  a  certain  price,  part 
of  which  was  to  be  paid  in  cash  in  advance  and  the  rest  in  the  future, 
but  the  party  refused  to  deliver  the  clothes  after  the  first  payment 
was  made  except  upon  the  payment  of  the  balance  due,  and  also  re- 
fused to  return  the  payments  made,  the  relation  of  buyer  and  seller 
existed,  and  not  that  of  principal  and  agent,  so  as  to  render  the  ac- 
cused guilty  of  embezzlement  under  section  6831,  Code  11107. — 
Echols  i\  The  .State,  48. 

EQUITY. 

For  Equitable  Action  and  Remedies  see  appropriate  titles. 

1.  Pleadings. 

(a)  Multifariousness. 

Equity;  Pleading;  Multifariousness. — ^The  fact  that  a  creditor's 
bill  joins  two  or  more  defendants  alleged  to  be  fraudulent  grantees 
in  different  transactions,  in  an  effort  to  set  aside  fraudulent  trans- 
fers of  property,  does  not  render  it  demurrable  for  multifariousness 
or  misjoinder  of  defendants. — Exchange  Nat.  Bank  v.  Stewart,  218. 

(b)  Amendment. 

Equity;  Pleading;  Amendment. — Generally  speaking,  if  the  rec- 
ord shows  that  the  complainants  were  not  entitled  to  relief  under  the 
original  bill,  subsequent  occurrences  set  up  by  supplemental  bill  or 
amendment  will  not  cure  the  defect. — Harper  v.  Raisin  Pert.  Co.  320. 

(c)  Motion   to   Dismiss. 

Equity;  Pleading;  Motion  to  Dismiss. — The  facts  stated  in  a 
bill  will  be  taken  as  true  on  a  motion  to  dismiss  for  want  of  equity. 
— Fuller  V.  Clemmons,  340. 

2.  Jurisdiction. 

(a)  Mipapproprlation  of  Coimty  Funds. 

Equity;  Misappropriation  of  County  Funds;  Jurisdiction  to  Re- 
Htrain. — Equity  has  jurisdiction  by  Injunction  at  the  suit  of  a  tax- 
payer, to  restrain  misappropriation  of  county  funds  by  county  offi- 
cers.— Kumpe  V.  Byjium,  311. 

(b)  How  Determined. 

Equity;  Jurisdiction ;  How  Determined. — Wliether  or  not  equity 
had  jurisdiction  to  entertain  a  bill  will  be  determined  from  the  facts 
stated  therein  and  not  from  the  prayer  for  vii}\\Qf.—Bromberg  i. 
Eugenotto  Const.  Co.,  323. 

(c)  Generally. 

Equity;  Jurisdiction. — Unless  jurisdiction  is  conferred  by  stat- 
ute, a  court  of  equity  is  without  jurisdiction  of  a  cause  where  ji 
plain  and  adequate   legal   remedy  exists;   and   where  a   wrong  can 
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be  compensated  by  money,  a  court  of  equity  will  not  assume  jurisdic- 
tion because  of  sucli  adequate  legal  remedy;  where  the  question  is 
one  of  damages  to  individual  or  property  rights,  the  damage  must  be 
in  its  nature  irreparable  or  incapable  of  money  measurement,  to  war- 
rant the  assuniiition  of  jurisdiction  by  a  court  of  equity,  unless 
coupled  with  some  other  independent  matter  of  equitable  cognizance. 
— Gvlf  Coviprcss  Co.  v.  Harris  Cortner  &  Co.,  343. 

Same. — A  court  of  equity  is  without  jurisdiction  to  grant  re- 
lief against  a  public* warehouseman  exacting  overcharges  for  storage, 
since  an  action  for  money  had  and  received  gives  a  complete  and 
adequate  relief. — 76.  343. 

(d)     Multiplicity  of  Suits. 

Same:  MultipUcity  of  Suits. — One  engaged  In  the  business  of 
buying  and  selling  cotton  who  pays  overcharges  for  the  storage  of 
cotton  in  a  public  warehouse,  may  recover  in  one  action  all  of  the 
overcharges  paid  for  the  cotton  season,  or  may  maintain  several 
actions  at  law  therefor,  so  equity  is  without  jurisdiction  to  give  re- 
lief on  account  of  preventing  a  multiplicity  of  suits. — Oulf  Comp.  Co. 
V.  Harris,  Cortner  &  Co.  343. 

Same. — Equity  has  no  jurisdiction  to  fix  a  schedule  of  prices 
to  be  charged  by  a  public  warehouseman  for  receiving,  storing  and 
handling  goods,  and  in  the  absence  of  any  other  groimd  of  equitable 
relief  will  not  assume  jurisdiction  merely  on  the  question  of  the 
reasonableness  of  the  rates. — lb.  343. 

ESTATE   IN  LANDS. 
1.     Life  Tenantcy. 

Estate  in  Lands;  Life  Tenants:  Injury  to  Realty. — A  life  tenant 
cannot  recover  for  timber  cut  from  the  lands,  the  remaindermen 
alone  being  entitled  to  recover  theTetor.-^Daffin  v.  Zimmerman  Mfg. 
Co.  (537. 

Same;  Trespass;  Damages. — Where  there  was  evidence  tending 
to  show  that  the  land  was  cut  up  and  rendered  less  accessible  by 
the  entry  of  the  defendant  to  cut  the  timber,  the  life  tenant  was  en- 
titled to  more  than  nominal  damages,  even  though  he  could  not 
recover  for  the  timber  cut. — lb.  637. 

ESTOPPEL. 

1.  By  Deed. 

Estoppel;  By  Deed. — A  bond  for  title  executed  by  th^  husband 
for  the  conveyance  of  part  of  the  homestead,  not  signed  and  sepa- 
rately acknowledged  by  the  wife,  does  not  operate  as  an'  estoppel 
against  the  husband,  though  the  purchaser  has  paid  him  a  valuable 
consideration  therefor,  and  made  valuable  improvements  therein, 
since  such  a  bond  is  a  nullity  for  all  purposes. — Clark  v.  Bird,  278. 

2.  Pleading. 

Estoppel;  Pleading. — A  plea  by  a  carrier  seeking  to  Invoke  an 
estoppel  by  act  or  misrepresentation  under  a  custom  known  to  the 
shipper  and  prevailing  between  the  parties  in  the  delivery  of  lum- 
ber consigned  to  the  shipper,  is  insufficient,  if  it  fails  to  identify 
the  lumber  mentioned  in  the  plea  with  that  specified  in  the  complaint. 
—M.  ./.  &  K.  C.  R.  R.  Co.  r.  Bay  Shore  L.  Co.,  622. 

Same.—\  plea  by  a  carrier  alleging  that  the  lumber  sued  for 
had  been  shipped  to  designated  point  for  sale  in  the  market,  that  on 
the  arrival  of  the  lumber  the  shipper  delivered  to  another  person 
engaged  in  the  purchase  and  sale  of  lumber  an  invoice;  that  on  the 
demand  of  such  person,  and  on  the  representation  that  he  had  pur- 
chased the  lumber  the  same  was  delivered  to  him;  that  the  carrier 
acted  on  the  invoice  indicating  a  Bale  of  the  lumber  by  the  shipper 
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to  such  person  and  that  its  action  was  in  accordance  with  its  cus- 
tom of  dealing  with  the  shipper  and  such  other  person,  which  cus- 
tom was  Icnowu  to  the  shipper,  etc.,  is  sufficiently  definite  in  the 
averment  of  the  act  alleged  to  have  induced  the  delivery  of  the 
lumher  on  which  to  base  the  defense  of  an  estoppel. — /&.  622. 

EVIDENCE. 

For   evidence   In  particular   actions  and   crimes,   see   appropriate 
titles  ;  see  Trial ;  Witnesses. 

1.  Former  Trial. 

Evidence;  Former  Trial. — A  witness'  testimony  taken  down  at 
the  former  trial  may  be  reproduced  on  a  subsequent  trial  where  it  is 
shown  that  the  witness  was  legally  sworn  and  examined  on  the 
former  trial,  but  since  that  time  has  left  the  state  permanently, 
or  for  an  indefinite  time,  and  at  the  time  of  this  trial  is  in  such 
other  state,— /'ri/p  r.  The  fitate,  1. 

2.  Hearsay. 

Evidence;  Hearscy;  Statement  &?/  Decedent. — Unless  offered  as 
a  dying  declaration  with  sufficient  predicate  for  that  purpose,  a 
statement  made  by  a  decedent  in  reference  to  the  difficulty,  made 
the  night  after  the  shooting,  is  inadmissible  as  hearsay. — licai^es  v. 
The  State,  5. 
8.     Burden  of  Proof. 

Evidence;  Burden  of  Proof. — Where  plaintiff  alleges  that  by  the 
negligent  operation  of  the  car  by  the  agents  or  servants  of  defend- 
ant on  its  street  railway,  his  mule  was  killed,  the  burden  is  on  him 
to  support  the  allegation  that  the  defendant  operated  the  car. — Mohile 
L.  &  Ry.  Co.  V.  McKay,  51. 

Same. — ^The  words,  **railroad"  and  "railway"  being  practically 
synonymous,  and  it  being  alleged  that  the  car  which  killed  the  mule 
was  operated  by  the  Mobile  Light  &  Railroad  Company,  a  corpora- 
tion, the  jury  could  infer  that  the  corporations  were  the  same  where 
the  evidence  tended  to  show  that  the  mule  was  killed  on  a  certain 
street  in  the  city  of  Mobile,  that  the  railroad  tracks  run  on  such 
street,  that  the  track  was  the  track  of  the  Mobile  Light  ft  Railway 
Company,  nnd  that  they  operated  cars  on  that  street ;  there  being 
no  evidence  of  any  other  cori)oration  of  a  similar  name  oi)erating 
cars. — /&.  51. 

Evidence;  Burden  of  Proof;  Deeds;  DrunJcenness. — ^The  com- 
plainants have  the  burden  of  proof  when  seeking  to  cancel  a  deed 
on  account  of  the  drunkenness  of  one  of  the  grantors  at  the  time  of 
its  execution. — Boggs   v.   HolUncay,  286. 

4.  Juciicial  Knowledge. 

Same;  Judicial  \otice;  E-rtstence  of  Other  Corporations. — It  is 
not  a  matter  of  judicial  knowledge  that  there  is  or  is  not  another 
corporation  of  a  name  similar  to  the  one  sued  as  the  defendant. — 
Mohile  L.  &  Ry.  Co.  t\  McKay,  51. 

5.  Conclusions. 

Evidence;  Statement  of  Fact. — The  statement  by  a  witness  that 
he  knew  that  the  decedent  owned  at  his  death  a  cow  and  calf,  and 
that  he  did  not  know  of  any  other  personal  property  owned  by  de- 
cedent, is  the  statement  of  a  fact  and  not  a  conclusion. — Curtis  i\ 
Hunt,  78. 

Evidence;  Questions  Calling  for  a  Conclusion. — Whether  one  did 
or  did  not  step  off  a  moving  car,  being  a  fact  to  which  a  witness  can 
testify,  the  question,  "did  you  step  off  the  car,  or  were  you  thrown 
off,"  is  not  objectionable  as  calling  for  a  conclusion. — Selma  8.  ft  8. 
Ry,  Co.  V.  Campbell  438. 
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6.  Expert  and   Opinion. 

Evidence;  Opinion;  Value. — Testimony  as  to  the  value  of  prop- 
erty can  only  be  a  matter  of  opinion. — Curtis  v.  Hunt,  78. 

Evidence;  Opinion. — Evidence  as  to  whether  it  was  negligence  to 
strike  the  mules  under  the  circumstances  of  this  case  was  not  admis- 
sible since  the  issue  of  negligence  was  for  the  jury  to  detenuine.  apd 
expert  testimony  was  not  necessary  to  determine  whether  it  was  neg- 
ligence to  strike  a  mule  since  the  nature  of  the  animal  and  the  effect 
of  striking  it  is  common  knowledge. — Amer.  Bolt  Co.  v.  Fenncll,  484. 

Evidence;  Opinion;  Invading  Jury  Province. — Where  the  ques- 
tions of  injury  and  negligence  had  been  adjudicated  by  default  judg- 
ment, on  an  inquiry  to  assess  damages,  the  question  "Stalj  in  bulk 
the  reasonable  market  value  of  the  injured  goods  prior  to  their  in- 
jury," does  not  invade  the  province  of  the  jury. — Koosa  &.  Co.  v. 
Warten,  490. 

Evidence;  Expert  Evidence;  Competency. — One  who  has  had 
twenty  years  experience  in  railroading  and  had  served  two  years 
as  fireman  and  three  years  as  freight  engineer,  and  had  often  ob- 
served passenger  trains  being  stopped,  Avas  competent  to  state  as  an 
expert  within  what  distance  a  passenger  train  could  be  stopped, 
although  he  had  never  run  a  passenger  train ;  the  engines  being 
similar  in  type,  even  though  the  cars  composing  the  two  trains  are 
different.— »9o.  Ry.  Co.  v.  Oullatt,  502. 

Evidence:  Expert  and  Opinion. — A  witness  who  qualifies  as  an 
expert  as  to  the  oi)eration  of  cars  may  give  his  opinion  as  to  the  dis- 
tance in  whi(;h  a  car  should  be  stopped  running  at  the  speed  of  the 
car  in  question ;  and  where  no  objection  was  raised  on  the  ground 
that  the  question  asked  related  to  the  distance  in  which  the  partic- 
ular moturnian  could  stop  that  particular  car,  the  testimony  of  such 
a  witness  taken  on  the  former  trial,  it  being  shown  that  the  witness 
was  dead,  was  admissible  as  against  the  objection  that  the  question 
should  have  been  as  to  the  distance  in  which  a  properly  equip2)ed 
car  could  be  stopped  by  a  motorman  of  experience. — Randle  v.  Bir- 
mintjham  Ry.  L.  &  P.  Co.,  532. 

Evidence:  Opinion. — A  witness  cannot  give  his  opinion  as  to 
the  amount  of  damage  done  to  crops  by  trespassing  stock,  but  must 
testify  to  the  facts  themselves  from  which  the  jury  will  ascertain  the 
damages. — A.  &  B.  A.  L.  Ry.  Co.  v.  Brown,  607. 

Evidence:  Opinion:  Damages. — The  amount  of  damages  being 
a  (luestion  fur  the  jury,  to  be  determined  on  the  facts  testified  to,  a 
witness  caimot  give  his  opinion  as  to  the  amount  of  damages,  but 
must  state  the  facts. — Seaboard  A.  L.  Ry.  Co.  r.  Broken,  630. 

7.  Writings;  Authentication. 

Evidence;  Writing;  Authentication. — Papers  or  letters  found 
among  the  papers  of  insured,  purporting  to  have  emanated  from  the 
general  state  agent  of  the  insurer,  with  no  marks  or  other  things  to 
indicate  other  than  that  they  are  genuine,  though  signed  only  with  a 
rubber  stamp,  in  conection  with  the  evidence  of  the  custom  of  the 
general  state  agent  to  so  affix  his  signature,  are  admissible  to  show 
waiver  of  the  forfeiture  of  the  policy. — J'nion  C.  L.  Ins.  Co.  v.  Wash- 
J)urn,  160. 

Evidence;  Documents;  Determination  of  Adminissihility. — The 
delivery  sheet  showing  when  the  telegram  was  delivered  was  admis- 
sible upon  proof  of  the  genuineness  of  the  signature  thereto,  although 
there  was  conflict  in  the  evidence  as  to  its  genuineness;  the  whole 
question  being  for  the  determination  of  the  jury. — W.  V.  Tel.  Co.  v. 
Northcutt,   539. 

Evidence;  Memoranda;  Admissibility. — Where  memoranda  of 
the  amount  of  damage  to  property  by  stock  trespassing  were  not  made 
at  the  time  of  the  examination  of  the  crop,  and  the  witness  did  not 
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make  the  necessary  statement  to  render  the  memoranda  themselves 
admissible,  and  the  witness  did  not  state  that  he  had  independent 
knowledge  of  the  matters  therein  contained,  the  memoranda  were  not 
admissible  in  evidence  as  an  estimate  of  the  damages. — A.  &  B.  A,  L. 
Ry.  Co.  V.  BrowUy  607. 

Evidence;  Documentary  Evidence;  Execution  of  BUI  of  Sale; 
Corporation  Officers, — A  bil  of  sale  is  sufficiently  executed  to  be  ad- 
missible in  evidence  where  it  is  given  for  an  automobile  manufac- 
tured by  the  corporation,  and  executed  in  the  name  of  the  corpora- 
tion by  its  president  and  general  manager,  who  has  general  control 
and  supervision  of  the  business  affairs  of  the  corporation. — Burgin 
V.  Marx,  633. 

Same;  Relevancy;  Value. — Since  the  measure  of  recovery  in  tres- 
pass for  the  seizure  and  sale  of  personalty  is  the  value  of  the  pep 
sonalty  at  the  time  of  the  seizure,  evidence  of  efforts  to  sell  the  per- 
sonalty several  months  after  the  seizure  is  not  admissible  to  fix  the 
value.— /&.  633. 

8.  Custom. 

Carriers;  Customs;  Evidence. — ^A  witness  who  has  travelled  on 
the  train  about  once  a  month  for  more  than  a  year  is  not  competent 
to  prove  the  custom  on  the  part  of  trainment  in  calling  out  stations 
or  announcing  change  of  cars. — So.  Ry.  Co.  v.  Wooley,  447. 

9.  Res  Gestae. 

Evidence;  Res  Gestae;  Declaration  of  Agent, — ^The  declarations 
or  admissions  of  agents  as  to  an  act  then  being  done  are  admissible 
as  a  part  of  the  res  gestae;  but  this  rule  has  no  application  to  ad- 
missions as  to  past  transactions,  and  a  declaration  by  the  motorman 
subsequent  to  the  collision  was  improperly  admitted. — Mobile  L.  & 
R,  R.  Co.  V.  Baker,  491. 

Evidence;  Relevancy;  Res  Gestae. — ^Declarations  of  a  sick  per- 
son as  to  the  symptoms  and  nature  of  his  disease,  or  injury,  whether 
made  to  a  physician  or  other  persons,  are  admissible  in  explanation 
of  the  condition  of  the  defendant — Stotcers  Furniture  Co,  v.  Brake, 
680. 

Same. — Where  the  action  was  for  damages  caused  by  the  bei- 
vant  of  defendant  in  entering  plaintiff's  house,  assaulting  her  and 
carrying  away  her  goods,  the  sayings  and  doings  of  those  who  seized 
the  property  were  admissible  as  part  of  the  res  gestae. — Ih.  639. 

10.  Weight  and  Sufficiency. — 

Same;  Weight  and  Sufficiency;  Inferences, — Such  inferences  as 
the  jury  believed  to  be  fair  and  reasonable  and  consistent  with  the 
other  evidence  may  be  drawn  by  Juries  from  facts  proven  to  their 
reasonable  satisfaction. — So,  Ry,  Co.  v,  GuUatt,  502. 

EXECUTIONS. 

1.  Property  Subject, 

Executions ;  Property  Subject;  Money. — Money  is  property  sub- 
ject to  levy  of  execution. — Exchange  Nat.  Bank  v.  Stewart,  218. 

2.  Wrongful    Levy. 

Execution;  Wrongful  Execution;  Evidence. — Where  the  wrong- 
ful acts  occurred  late  in  the  afternoon,  and  during  the  levy  of  an 
execution,  plaintiff  was  entitled  to  prove  by  her  husband  as  against 
a  general  objection,  the  condition  of  the  house  when  he  arrived  at 
night— Stoivcrs  Furniture  Co.  v.  Brake,  639. 

Same;  Action;  Jui-y  Question. — Whether  or  not  the  defendant 
ratified  the  acts  of  the  levying  officer  for  trespasses  committed  in 
levying  the  execution  so  as  to  render  him  liable,  was,  under  the  evi- 
dence in  this  case,  a  question  for  the  jury. — Ih.  639. 
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Same:  Peraons  Liable, — ^Where  property  was  seized  at  the  in- 
stance of  the  defendant  under  a  writ  void  on  its  face,  the  defendant 
would  be  liable  as  a  trespasser  in  the  same  manner  as  the  levying 
offlcer.~/&.  639. 

Same;  Exemplary  Damages. — Where  the  defendant  caused  goods 
to  be  levied  on  under  a  writ  void  on  its  face,  and  received  and  detain- 
ed the  goods  knowing  that  the  officers  had  committed  an  assault  in 
making  the  levy,  it  was  within  the  discretion  of  the  Jury  to  assess 
exemplary  damages. — lb.  639. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Sale  of  Lands  to  Pay  Debts. 

Executors  and  Administrators;  Sales  to  Pay  Debts;  Petition, — 
The  jurisdictional  averments  of  a  petition  by  an  administrator  for 
the  sale  of  lands  to  pay  the  debts  of  decedent  are  that  there  are 
debts  to  be  paid  and  that  the  personal  estate  is  insufficient  for  that 
purpose ;  and  hence,  the  failure  of  petition  to  state  which  of  the  heirs 
or  devisees  were  married  women,  cannot  affect  the  jurisdiction  of 
the  court,  even  if  it  may  be  said  to  be  a  defect. — Curtis  v.  Hunt,  78. 

Same;  Proof  of  Debt, — In  the  absence  of  objection  to  selling 
all  the  land  when  a  part  would  be  enough,  it  Is  immaterial  whether 
there  are  any  other  debts,  where  the  undisputed  facts  are  that  the 
decedents  owed  $70,  and  that  the  personal  assets  of  the  estate  were 
worth  only  |20;  so  that  if  any  error  intervened  as  to  the  ruling  as 
to  validity  of  other  debts,  it  was  harmless. — lb.  78. 

Same:  Evidence. — It  appearing  that  all  parties  interested  were 
adults,  and  presumably  of  sound  mind,  the  grounding  of  the  order 
of  sale  upon  the  testimony  of  the  administratrix  was  a  mere  Irregu- 
larity not  rendering  the  order  void  or  revisable,  where  there  was  no 
objection  to  her  competency  as  a  witness,  although  she  might  not 
be  a  disinterested  witness  ns  to  the  value  of  the  personal  property 
within  the  meaning  of  sections  164  and  167,  Code  1896,  since  she  is 
as  to  its  character  and  Identity. — lb.  78. 

Evidence:  Sales  to  Pay  Debts;  Personal  Property, — ^An  order  to 
sell  real  estate  for  the  payment  of  debts  founded  upon  positive  te^ 
timony  that  the  decedent  owned  only  a  cow  and  calf  at  the  time  of 
his  death,  will  not  be  disturbed  upon  testimony  merely  tending  to 
show  that  Intestate  enjoyed  a  good  income,  and  was  of  frugal  hablta 
—lb.  78. 

2.  Presentation  of  claims  to. 

Executors  and  Administrators;  Claims  to  be  Presented. — ^A  claim 
as  a  credit  on  the  policy  for  the  amount  of  the  unpaid  premium  note, 
as  provided  In  the  policy,  not  being  required  to  be  presented  to  the 
administrator  of  Insured  to  save  It  from  the  bar  of  statute  of  non- 
claims  as  a  credit  on  the  policy,  the  defendant  Is  entitled  by  plea  of 
set  off  to  claim  such  note  as  a  credit,  even  though  not  presented  to 
the  administrator. — Tnion  C.  L.  Tns.  Co.  v.  Washburn,  169. 

3.  Insolvency  and  its  Effect. 

Executors  and  Administrators :  Contracts:  Insvlveucy  of  Admin- 
istrators: Statutory  Provision. — Under  sections  6085  and  G080,  Code 
1907,  attorneys  who  have  rendered  necessary  services  under  a  con- 
tract with  an  administrator  can  recover  therefrom  In  proceedings 
against  the  ndminlstrator's  successor,  provided  the  cnnditlons  snecl- 
fled  l\v  section  <i085,  CcKle  1907,  exists. — Leahart  r.  Deedmeyer,  295. 

Same:  Action  Against:  Pleading. — The  statute  requires  only  that 
the  administrator  who  made  the  contract  or  Incurred  the  liability 
should  be  insolvent,  and  it  is  not  necessary  to  allege  that  the  suc- 
cessors and  other  defendants  were  insolvent.  In  an  action  against 
the  successor  of  the  administrator  contracting  for  the  services,  and 
others.— /ft.  295. 
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EXEMPTIONS. 
See  Homestead. 

Exetnpiiona;  Torts. — As  against  actions  founded  on  tort  and 
execution  from  Judgment  thereon,  there  Is  no  exemption. — Richard- 
8071,  et  al.  V.  McCreary,  65. 

EXPLOSIVES. 

Explosives;  Personal  Injury;  Allegations  of  Complaint. — ^A  couui 
containing  the  allegations  above  set  out  is  not  demurrable  for  fail- 
ure to  allege  violation  of  any  duty  by  defendant  to  plaintiff,  or 
for  failing  to  charge  actionable  negligence,  or  for  failing  to  charge 
that  defendant's  employes  were  acting  within  the  scope  of  their 
employment,  but  shows  a  violation  of  duty  by  defendant  to  plaintiff, 
and  actionable  negligence. — 8loss  8.  8.  &  I.  Co.  v.  Salser,  511. 

Explosives;  Blasting;  Injuries;  Liability. — In  blasting  one  is 
liable  for  throwing  rock  upon  the  lands  of  another,  whether  negli- 
gently done  or  not,  as  it  constitutes  a  trespass,  and  where  the  work 
has  been  done  negligently,  liability  attaches  for  personal  injury. — 
lb.  511. 

Same;  Blasting;  Duties. — I^ersons  using  blasts  should  protect 
persons  exposed  to  danger  by  covering  the  blast,  or  if  that  cannot  be 
done  at  reasonable  expense,  by  warning  such  person,  where  it  is 
known  or  by  reasonable  diligence  can  become  known  that  injury  will 
probably  result  from  the  blasting. — lb.  511. 

8ame;  Injury;  Jury  Question. — Under  the  evidence  in  this  case 
it  was  a  question  properly  submitted  to  the  jury  to  determine  whether 
the  blasting  was  done  negligently. — 76.  511. 

FAILURE   OF   CONSIDERATION. 

See  Pleading,  §  5. 
FALSE  IMPRISONMENT. 

See  Malicious  Prosecution,  etc. 
FIRES,  SETTING  OUT. 

See  Negligence.  §  5;  Railroads,  §  1   (e). 

FRAUDS,  STATUTE  OF. 

Frauds;  Statute  of;  Contract  for  Sale  of  Land;  Requisites. — ^To 
be  in  compliance  with  the  statute  of  frauds  a  contract  for  the  sale  of 
lands  must  express  a  valuable  consideration,  describe  the  subject  mat- 
ter directly,  or  make  reference  to  something  outside  the  writing  by 
a  resort  to  which  certainty  may  be  established,  and  must  be  signed 
by  the  parties  to  be  charged. — Ala.  Cent.  Ry.  Co.  v.  Long,  301. 

Same. — A  contract  is  not  within  the  statute  of  frauds  where  it 
is  in  writing  and  by  which  the  owner  of  the  land  agrees  to  convey  to 
a  railroad  such  lands  as  may  be  actually  used  or  occupied  by  the 
railroad  on  completion  of  its  roadbed  over  named  quarter  sections: 
and  when  the  roadbed  is  completed  such  contract  becomes  absolute 
and  fixes  on  the  owner  the  duty  to  make  deeds  to  such  land  in  such 
quarter  section  as  is  in  the  actual  use  and  occupancy  of  the  railroad. 
—lb.  301. 

FRAUDULENT   CONVEYANCES. 

Fraudulent  Conveyances;  Remedy  at  Lat<?.— The  fact  that  a 
creditor  may  be  entitled  to  an  action  at  law  for  money  received  does 
not  deprive  him  of  his  right  to  a  bill  to  set  aside  an  alleged  fraudu- 
lent transfer  of  property  by  an  Insolvent  debtor. — Exchange  yat. 
Bank  r.  Stewart,  218. 

Same;  Property  Which  May  be  Subjected. — Money  being  leviable 
property  may  be  reached  by  a  creditor's  suit,  when  fraudulently  dis- 
posed of  by  an  Insolvent  corporation ;  so  may  the  proceeds  of  checks 
paid  from  the  assets  of  an  insolvent  debtor. — lb.  218. 
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FRAUDULENT    CONVEYANCES— ConhnMCcf. 

Same;  Pleading;  Complaint, — Averments  in  a  creditor's  bill  that 
payments,  which  are  sought  to  be  set  aside,  were  made  with  the  In- 
tent to  hinder,  delay  and  defraud  creditors,  and  were  without  con- 
sideration, are  sufficient  as  to  want  of  consideration  for  the  payments 
alleged  to  have  been  fraudulently  conveyed. — lb.  218. 

Fraudulent  Conveyances;  Suits  to  Avoid;  Issues. — ^The  primary 
issues  in  a  suit  to  set  aside  a  conveyance  as  fraudulent,  is  the  exist- 
ence of  a  debt  for  the  payment  of  which,  except  for  the  conveyance, 
the  property  conveyed  could  be  made  liable. — Harper  v.  Raisin  Fert. 
Co.  329. 

Same;  Defenses. — A  mere  creditor  cannot  defend  a  suit  to 
avoid  a  conveyance  as  fraudulent  on  the  grounds  of  limitation:  but 
one  who  has  acquired  an  interest  in  the  property  by  deed  or  mort- 
gage from  the  original  owner  can  make  any  plea  which  the  original 
owner  himself  could  have  made  to  protect  the  property. — Ih.  329. 

Same;  Barred  Debt. — A  conveyance  Is  not  fraudulent  as  to  a 
creditor  whose  debt  is  barred  by  limitations. — 76.  329. 

GAME. 

Game;  Regulation  of  Taking;  Statutes. — The  general  game  law 
(General  Acts  1907,  p.  94)  makes  it  unlawful  to  hunt  on  the  lands 
of  another  without  the  written  permission  of  the  owner,  and  section 
48  of  said  act  in  terms  repeals  all  laws,  general,  special  or  local  In 
conflict  with  the  act.  The  local  law  for  Montgomery  did  not  re- 
quire written  permission  to  hunt  upon  the  lands  of  the  owner,  and 
was  repealed  by  section  48  of  the  general  game  law. — Olenn  v.  The 
State,  44. 

HABEAS  CORPUS. 

Habeas  Corpus;  Suspension  of  Writ;  Right  of  State  to  Review. — 
Under  the  provisions  of  section  6245,  Code  1907,  the  state  may  appeal 
from  a  judgment  granting  bail,  having  effect  to  suspend  the  Judg- 
ment pending  the  appeal;  and  said  section  Is  not  violative  of  the 
constitutional  provision  against  suspension  of  the  writ  of  habeas 
corpua — State  v.  Lacey,  16. 

Same;  Appeal;  Finding  of  Trial  Judge. — Where  the  evidence  Is 
In  conflict  and  the  trial  judge  sees  and  hears  the  witnesses,  his 
findings  of  fact  will  not  be  disturbed  on  review,  unless  contrary  to 
the  great  weight  of  the  evidence ;  and  this  rule  applies,  even  though 
some  of  the  witnesses  did  not  appear  and  their  evidence  was  in 
writing.— /&.  16. 

HOMESTEAD. 

See  Exemptions. 

Homestead;  Abandonment;  Renting  Part. — The  renting  of  part 
of  the  homestead,  the  owner  continuing  to  reside  on  the  other  por- 
tion, does  not  operate  as  an  abandonment  of  the  homestead,  or  af- 
fect its  charter.— CZarA:  v.  Bird,  278. 

Same:  Transfer  by  Void  Conveyance;  Recovery;  Conditions  Pre- 
cedent.—^- here  a  contract  for  the  sale  of  a  homestead  Is  void  be- 
cause not  signed  and  separately  acknowledged  by  the  wife,  the  re- 
funding of  the  price  paid  thereon  will  not  be  required  as  a  condi- 
tion precedent  to  the  recovery  of  the  homestead,  as  that  would  be 
tantamount  to  creating  a  lien  or  encumbrance  thereon. — lb.  278. 

Same;  Payment  for  Improvem43nts. — Where  improvements  have 
have  been  made  by  the  purchaser  holding  under  a  void  contract  to 
convey  a  part  of  the  homestead,  because  of  the  want  of  signature 
and  separate  acknowledgment  of  the  wife,  the  court  will  not  fasten 
a  lien  on  the  homestead  for  improvements  made  by  the  purchaser  in 
possession,  as  a  condition  precedent  to  a  recovery  of  the  homestead 
by  the  husband,  on  the  theory  of  an  equitable  estoppel  growing  out 
of  the  owner's  acquiesence. — lb.  278. 
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HOMESTEAD — Continued. 

Homestead;  Foreclosure  Sale;  Who  May  Redeem  From. — The 
homestead  heing  exempt  from  levy  and  sale,  a  judgment  creditor  of 
the  mortgagor  may  not  redeem  the  homestead  of  the  debtor  from  a 
purchaser  at  the  mortgage  foreclosure  sale. — Bass  &  Co.  v.  Benson^ 
306. 

HOMICIDE. 

1.  Self  Defense. 

Homicide;  Self  Defense. — A  charge  which  ignores  the  elements 
of  Imminent  peril  to  life  or  limb,  and  invoking  the  doctrine  of  self 
defense,  is  properly  refused. — Reaves  v.  The  State,  5. 

Same;  Instructions ;  Self  Defense. — A  charge  on  self  defense 
which  fails  to  require  freedom  from  fault  on  the  part  of  the  defend- 
ant in  bringing  on  the  difficulty,  is  properly  refused. — Simmons  v. 
The  State,  8. 

Same. — A  charge  asserting  that  in  order  to  entitle  defendant  to 
an  acquittal  on  his  plea  of  self  defense,  at  the  time  the  fatal  shot 
was  fired  there  must  have  been  a  present,  impending  necessity,  real 
or  apparent,  to  fire  to  protect  himself  from  such  impending  real  or 
apparent  danger,  and  that  there  was  no  other  reasonable  mode  of 
escape  from  such  danger  and  the  defendant  must  not  be  in  fault  in 
bringing  on  the  difficulty,  is  a  proper  charge. — Ih.  8. 

2.  Evidence. 

Same;  Evidence. — It  is  not  competent  to  show  by  a  witness  why 
such  witness  advised  the  defendant,  after  the  homicide,  to  go  to  an- 
other state. — Simmons  v.  The  State,  8. 

Same. — Where  the  defense  attempted  to  show  that  the  deceased 
had  a  pistol  and  was  attempting  to  use  it  at  the  time  of  the  homicide, 
it  was  competent  for  the  state  to  show  by  the  wife  of  deceased  that 
at  that  time  deceased's  pistol  was  in  his  trunk. — Ih,  8. 

INDEPENDENT   CONTRACTOR. 

See  Master  and  Servant,  §  3. 
INDICTMENT  AND  INFORMATION. 

1.     Validity. 

(a)  Instrument  charged. 

Homicide;  Indictment;  Instrument  Used.— An  indictment  is  not 
invalid  because  it  charged  that  the  killing  was  done  by  shooting  him 
with  a  gum,  instead  of  a  gun. — Simmons  v.  The  State,  8. 

(b)  Before  whom  made. 

Intoxicating  Liquors;  Illegal  Sale;  Affidavit;  Sufficiency. — An 
affidavit  made  before  a  judge  of  a  city  court  and  a  warrant  issued 
thereon  by  him  for  a  violation  of  section  7357,  Code  1907,  are  void, 
and  not  authorized  by  section  7359.  Section  7519,  Code  1907,  had 
application  only  to  proceedings  under  the  chapter  In  which  it  oc- 
curs, and  not  to  prosecutions  for  illegal  liquor  selling. — Herring  v. 
The  State,  31. 

(c)  Alleging  Time  of  Offense. 

Indictment  and  Information;  Sufficiency;  Time  of  Offense. — 
Where  the  law  under  which  the  indictment  was  preferred  did  not  be- 
come effective  until  sometimes  within  twelve  months  of  the  finding  of 
the  indictment,  an  indictment  preferred  thereunder  which  charges 
that  the  offense  was  committed  within  twelve  months  prior  to  Its 
presentment,  should  aver  that  the  offense  was  committed  subsequent 
to  the  time  the  laws  became  effective,  and  failing  to  do  so  is  bad  on 
demurrer. — Glenn  v.  The  State,  44. 
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INDICTMENT  AND  INFORMATION— Can«»«C(f. 

2.  Quashing. 

Indictment  and  Information;  Quashing;  Grounds;  Grand  Jury, 
— It  is  not  grounds  for  tlie  abatement  or  quashing  of  an  indictment 
that  the  liey  to  the  Jury  box  was  not  deposited  with  the  County 
Treasurer,  and  that  the  grand  Jury  returning  the  indictment  was 
drawn  from  such  box. — Simmofis  v.  The  State,  8. 

3.  Necessity  for  Complaint. 

Criminal  Law;  Necessity  for  Filing  Complaint, — A  cause  trans- 
ferred from  the  county  court  of  Ijee  county  to  the  Law  and  Eiquity 
court  thereof,  is  not  within  the  purview  of  Section  8,  General  Acts, 
1907,  p.  203.  creating  the  law  and  equity  court,  and  in  such 
cases  the  solicitor  is  not  under  the  necessity  of  filing  a  complaint  on 
the  warrant  and  affidavit. — Bryant  v.  The  State,  2C. 

4.  Offenses  Included. 

Indictment  and  Information;  Offenses  Included;  Larceny. — ^A 
conviction  of  petit  larceny  may  be  sustained  under  an  indictment  or 
complaint  charging  that  offense,  although  the  evidence  shows  the 
value  of  the  property  stolen  sufficient  to  constitute  the  offense  of 
grand  larceny;  the  conviction  will  constitute  a  bar  to  further  prose- 
cution for  larceny  of  the  property,  whether  grand  or  petit.  (Sees. 
5049,  5050,  Code  1S9G.)— Bailey  v.  The  State,  26. 

INJUNCTIONS. 

1.  Suit  on  Bond. 

Injunction  ;  Bond ;  Damages. — The  sureties  on  an  injunction  bond 
are  liable  for  damages  accruing  prior  as  well  as  subsequent  to  the 
making  of  the  bond,  where  it  is  conditioned  to  pay  all  damages 
causetl.— FiV/r/i/;/  &  Dep.  Co.  v.  Walker,  129. 

Same;  Pleading. — In  the  absence  of  an  allegation  that  plaintifTs 
security  was  rendered  insufficient  pending  the  continuance  of  the  in- 
junction, plaintiff  could  not  recover  for  depreciation  In  the  value  of 
the  mortgaged  property,  pending  the  injunction,  which  was  granted 
against  the  foreclosure  of  the  mortgage. — Ih.  129. 

Same;  Liahility;  Attorney's  Fees. — Attorneys  fees  paid  or  in- 
curred in  procuring  a  disolution  of  the  injunction  are  recoverable  In 
an  action  on  the  bond. — Ih.  129. 

2.  Dissolution  of. 

Injunction;  Dissolution. — Although  the  bill  shows  cause  for  in- 
junctive relief,  if  the  sworn  answer  denies  all  the  averments  thereof 
upon  which  any  right  to  relief  could  be  predicated,  the  temporary  in- 
junction issued  is  properly  dissolved. — Weeks  v.  Bynum,  et  al.  231. 

Injunction;  DinsoHition  on  Anstccr;  Sufficiency. — Where  an  an- 
swer denies  such  averments  of  the  bill  as  are  essential  to  give  it 
equity,  but  fails  to  deny  details  leading  up  to  the  main  allegations, 
such  answer  is  sufficient  to  Justify  the  dissolution  of  a  preliminary 
injunction.— i/a«   r.  .1.  B.  &  A.  R,  R.  Co..  271. 

Same;  Xcir  Matter. — ^The  allegation  in  the  answer  that  the  al- 
leys have  been  vacated  by  legislative  act,  and  that  the  railroad  con- 
structing the  embankment  is  the  owner  of  the  land,  may  be  consid- 
ered on  a  motion  to  dissolve  the  temporary  injunction  granted  on  a 
bill  seeking  to  enjoin  the  obstruction  of  such  alleys,  as  against  the 
objection  that  the  matter  set  up  is  new  matter. — Ih.  271. 

3.  Grounds,  etc. 

Injunction;  Grounds  of  Relief;  Futility. — An  injunction  will  not 
be  granted  to  restrain  the  violation  of  a  contract,  when  the  violation 
was  complete  at  the  time  the  suit  was  brought,  since  the  Injunction 
would  be  futile. — Bromherg  v.  Eugenotto  Const.  Co.,  323. 
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INJUNCTION— Con*lnt<ed. 

Injunction;  Mandatory  Injunction;  Discretion. — ^A  mandatory 
Injunction  will  not  He  to  enforce  a  contract  where  its  enforcement 
would  necessitate  the  exercise  of  skill  and  discretion,  it  not  being 
feasible  for  the  court  to  supervise  the  work. — lb.  323. 

Injunction;  Grounds  of  Relief;  Irreparable  Injury. — A  dealer 
cannot  invoke  equity  to  restrain  the  asking  and  collecting  of  over- 
charges on  the  theory  that  he  will  suffer  irreparable  injury,  where 
such  overcharges  are  too  small  to  warrant  the  conclusion  that  the 
dealer's  business  would  be  ruined  thereby,  and  hence,  the  dealer  was 
not  entitled  to  injunctive  relief. — Gulf  f.oniprrss  Co.  r.  Harris  Cort- 
ner  A  Co.,  343. 

INSANE   PERSONS. 

See  Contracta 

1.    Contracts  by. 

Insane  Persons;  Contract. — ^A  contract  of  one  permanently  in- 
sane is  not  voidable  merely  but  void. — Birmingham  Ry.  L.  &  P.  Co. 
V.  Hinton,  470. 

INSURANCE. 
1.     Forfeiture. 

Insurance;  Forfeiture;  Waiver. — Once  made  a  waiver  of  for- 
feiture is  irrevocable. — Union  C.  L.  Ins.  Co.  v.  Washburn^  169. 

INTEREST. 

Interest;  Unliquidated  Demand. — Where  damages  for  the  de- 
struction or  injury  to  the  property  have  an  ascertainable  money  value, 
it  is  proper  to  add  to  the  damages  ascertained,  interest  from  the  date 
when  the  Injury  was  done. — A.  &  B.  A.  L.  Ry.  Co.  v.  Brotcn,  607. 

INTOXICATING    LIQUORS. 
For  Illegal  Sales  of,  see  Contracts,  §  1. 

1.  License. 

Intoxicating  Liquors;  Distiller's  License;  Rights  Conferred. — Sec- 
tion 4122,  Code  1896,  separates  the  business  of  distilling  and  of  selling 
liquor,  and  a  license  in  one  instance  does  not  authorize  the  doing  of 
the  other;  nor  will  a  distiller's  license  authorize  the  sale  of  whisky 
In  territory  made  a  prohibition  district  under  the  provisions  of  sec- 
tions 491-511,  Code  1907.— Fran A^M  v.  The  State,  30 

Intoxicating  Liquors;  License. — The  license  to  retail  intoxi- 
cating liquors  is  a  personal  permit,  and  not  a  contract,  not  assign- 
able in  the  absence  of  statutory  authority,  nor  subject  to  the  de- 
mands of  creditors,  and  does  not  protect  another  than  the  licensee 
or  his  representative  in  the  conduct  of  the  retailing  business. — Barn- 
ard V.  The  State,  35. 

Same;  Effect  of  Bankruptcy  of  Licensee. — A  licensee  may  con- 
tinue to  sell  under  his  license  subsequent  to  the  adjudication  of  his 
bankruptcy,  since  bankruptcy  does  not  cancel  his  privilege. — lb.  35. 

Same;  Evidence. — Where  a  person  purchased  the  bankrupt  stock 
of  a  retail  liquor  dealer,  and  resold  them  to  him  after  adjudication 
in  bankruptcy,  taking  a  mortgage  on  the  goods  and  retaining  pos- 
session of  the  goods  to  secure  the  purchase  price,  the  parties  agree- 
ing that  the  seller  should  conduct  the  business  as  manager  for  his 
own  security  until  the  purchase  price  was  paid,  as  the  employe  of  the 
licensee  at  a  stated  salary,  then  such  seller  was  an  employe  of  the 
licensee  and  within  the  protection  of  his  license. — lb.  35. 

2.  Jurisdiction  as  to. 

Same;  Jurisdiction;  City  Court  of  Bessemer. — ^The  authority 
conferred  upon  justices  of  the  peace  and  county  court  judges  by  sec- 
tion 7359,  Code  1907,  as  to  violations  of  section  7357,  is  not  conferred 
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INTOXICATING  lAQVORS— Continued. 

upon  the  Judge  of  the  criminal  court  of  Jefferson  county  by  the  act 
creating  that  court,  and  consequently  is  not  conferred  upon  the 
Judges  of  the  city  court  of  Bessemer. — Herring  v.  The  State,  31. 
3.  Keeping  Open. 
Intoxicating  Liquors;  Keeping  Open  at  Prohibited  Times;  Of- 
fense.—While  Section  1  of  the  Act  of  Aug.  2nd,  1907  (General  Acts 
1907,  p.  518)  matce  it  unlawful  to  have  open  or  to  admit  any  person 
to  a  place  where  liquors  are  sold  between  certain  hours,  and  also 
make  it  unlawful  to  sell  or  otherwise  dispose  of  intoxicants  during  the 
closed  hours,  yet  section  2  of  said  act  does  not  make  it  a  misde- 
meanor to  keep  open,  but  only  to  sell  or  otherwise  dispose  of  such 
Intoxicants,  and  provides  a  penalty  only  for  the  selling  or  other  dis- 
position of  intoxicants  between  such  hours;  hence,  the  mere  having 
open  such  a  place  within  the  prohibited  hours  cannot  be  criminally 
punished,  and  as  the  mere  keeping  open  is  not  declared  to  be  a 
misdemeanor,  nor  is  it  a  misdemeanor  at  common  law,  section  7622 
Code  1907,  has  no  application  thereto.  (The  act  referred  to  is  now 
Sections  7378  and  7379,  Code  1907.)— Yung  v.  The  State,  38. 

JOINDER  OF  ACTIONS. 

See  Actions,  §  1. 
JUDICIAL   KNOWLEDGE. 

See  Evidence,  S  4. 
JUDGMENTS. 

1.  Conclusiveness  of  Recitals. 

Judgment;  Recitals;  Conclusion, — ^The  recital  in  the  Judgment 
entry  that  the  trial  was  had  on  Issue  Joined  on  defendant's  plea  of 
tender  Is  conclusive  and  excludes  all  presumption  of  Joinder  of  issue 
on  any  other  plea. — Pabst  Brew.  Co.  v.  Erdreich  Bros.  A  Marx, 
147. 

Same;  Conclusiveness. — ^A  Judgment  in  a  foreclosure  salt,  ren- 
dered after  the  filing  of  a  bill  by  the  creditor  to  avoid  a  convey- 
ance of  other  lands  as  fraudulent,  does  not  preclude  the  defense  to  the 
bill  that  the  debt  was  barred  by  limitation  when  the  bill  was  filed. 
—Harper  v.  Raisin  Pert.  Co.,  329. 

2.  When  Effective, 

Judgments;  When  Effective;  Piling. — A  decree  signed  In  vaca- 
tion does  not  become  effective  until  filed. — Harper  v.  Raisin  Pert.  Co. 
329. 

3.  Conformity  to  Issues. 

Judgment;  Conformity  to  Issues;  Immaterial  Plea. — Where  is- 
sue Is  taken  on  an  Immaterial  plea  and  the  plea  is  sustained  by  the 
evidence,  the  defendant  is  entitled  to  Judgment. — So.  Ry.  Co.  v.  Mel- 
ton,  404. 

JURISDICTION. 

See  Equity,  §  2;  See  Courts. 
JURY  AND  JURORS. 

1.     Qualification  and  Exemptions. 

Jury;  Qualification;  Exemption;  Personal  Privilege. — ^The  stat- 
ute  exempting  sheriffs,  etc'  from  Jury  duty  (Sec.  7425,  Code  1907), 
does  not  disqualify  them,  but  merely  confers  a  personal  privilege 
which  may  be  waived  by  them. — Pate  v.  The  State,  1. 

LACHES. 
See  Trusts. 
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Landlord  and  Tenant;  Leasee;  Construction. — ^Where  the  lease 
conveyed  premises  for  three  years  from  the  cutting  of  boxes  on  any 
part  of  the  tract,  the  boxing  to  start  during  the  next  January,  its 
validity  did  not  depend  upon  the  starting  of  boxing  at  that  particular 
time,  nor  was  it  forfeited  for  a  failure  to  start  boxing  during  that 
specified  month,  the  boxing  not  being  a  condition  precedent  nor  sub- 
sequent; the  lease  contemplated  that  its  terms  would  expire  three 
years  from  the  last  day  of  January,  whether  boxing  was  started  or 
not — Davis  v.  Taylor-Lotoenstein  &  Co.,  227. 

2.  Injuries  Done  by  Defective  Premises, 

Landlord  and  Tenant;  Injury  to  Goods;  Damages. — ^The  differ- 
ence in  the  market  value  of  the  goods  just  before  and  just  after  ttie 
flooding,  is  the  measure  of  damages  in  a  suit  by  a  tenant  against  a 
landlord,  for  negligent  Injury  to  goods  by  water. — Koosa  ft  Co.  v. 
Warten,  496. 

Same;  Evidence. — It  is  competent,  as  to  value,  to  ask  a  wit- 
ness the  reasonable  market  value,  in  bulk,  of  the  goods  injured, 
prior  to  their  injury. — 76.  496. 

Same;  Assessment  of  Damages;  Instructions. — The  action  be- 
ing for  damages  for  injury  to  goods  by  water  leaking  thereon,  a 
charge  asserting  that  the  jury  can  assess  as  damages  only  such  an 
amount  as  they  are  reasonably  satisfied  plaintiff  suffered,  that  the 
burden  of  proof  is  on  the  plaintiff,  and  that  he  Is  entitled  to  recover 
only  such  damages  as  he  has  proven  to  their  reasonable  satisfaction, 
is  proper. — Ih.  496. 

3.  Injury  to  Crops. 

Landlord  and  Tenant;  Crops;  Injury  to  Premises;  Damages. — ^A 
landlord's  damage,  where  the  premises  are  leased,  are  limited  to  the 
damage  done  to  the  land  Itself,  and  the  landlord  is  not  entitled  to 
damages  for  grass  destroyed  or  damaged  resulting  from  a  railroad's 
failure  to  keep  up  a  stop-gap. — Seahoard  A.  L.  By.  Co.  v.  Brouon, 
630. 

4.  Lien  for  Rent. 

Landlord  and  Tenant;  Lien  for  Bent;  Displacing  Lien. — ^A  sale, 
in  the  regular  course  of  trade,  by  a  manufacturer  of  property  man- 
ufactured by  it  displaces  the  lien  of  a  landlord  for  rent  on  the  goods 
manufactured  and  sold. — Burgin  v.  Marx,  633. 

LARCENY. 

Larceny;  Instructions. — ^Where  the  evidence  was  conflicting  as 
to  the  flesh  marks  on  the  cow,  and  there  were  other  marks  of  iden- 
tification other  than  the  color  of  her  hair,  a  charge  asserting  that 
the  defendant  should  be  acquitted  unless  the  jury  was  satisfied  from 
the  evidence  beyond  all  reasonable  doubt  that  the  cow  the  defendant 
is  accused  of  stealing  was  a  black  or  black  brown  cow  with  a  white 
face,  is  properly  refused. — Pate  v.  The  State,  1. 

Larceny;  Variance  Between  Allegation  and  Proof. — Where  the 
indictment  charged  that  the  property  taken  was  the  property  of  the 
Montgomery  Street  Railway,  a  corporation,  and  the  evidence  showed 
that  it  was  the  property  of  the  Montgomery  Traction  Company,  and 
there  w^as  nothing  to  show  a  connection  between  the  two,  the 
variance  was  fatal. — Heam  v.  The  State,  Al. 

LEASES. 

See  Landlord  and  Tenant,  §  1. 
LEGISLATURE. 

See  Municipal  Corporations,  §  3. 
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LICENSE: 

See  Contracts,  S  1;  See  Intoxicating  Liquors,  §  1. 

Licenses;  Validity  of  Contract;  Violation  of  Statute. — A  con- 
tract made  by  a  corporation  doing  business  for  which  a  license  is 
required,  without  having  procured  a  license,  Is  not  invalid,  since 
neither  of  sections  2401  or  7712,  Code  1907,  specifically  declare  that 
such  contract  is  void.  This  conclusion  is  re-inforced  by  the  provis- 
ions of  57(54,  Code  1907.— Sun fJoicer  L.  Co.  v.  Turner  Sup.  Co.,  191. 

LIEN. 

See  Landlord  and  Tenant;  Attorneys. 
LIMITATION  OF  ACTIONS. 

See  Laches;   Pleading. 

1,  Criminal. 

Limitations  of  Action;  Commencement  of  Prosecution;  Ser- 
vice of  Writ. — ^The  finding  of  an  indictment,  the  Issuance  of  a  war- 
rant, or  the  binding  over  of  a  person,  is  such  a  commencement  of  a 
proceeding  (Sec.  5074,  Code  1896)  as  stops  the  running  of  the  stat- 
ute of  limitations,  since  by  such  proceeding  the  court  acquires  juris- 
diction of  the  offense,  the  subject  matter,  although  jurisdiction  of 
the  person  has  not  been  acquired  by  service  of  the  writ. — Bryant  v. 
The  State,  26. 

2.  Civil. 

Limitation  of  Action;  Bill  to  Set  Aside  Fraudulent  Conveyance. 
— The  fact  that  the  bill  to  set  aside  a  conveyance  as  fraudulent  did 
not  show  that  the  grantee  thereunder  had  held  adverse  possession 
was  not  essential  to  a  prima  facie  showing  by  the  bill  that  the  suit 
was  barred. — Vanlngen  v.  Duffin,  318. 

Same. — A  bill  to  avoid  a  fraudulent  conveyance  of  land  is  a 
suit  for  the  recovery  of  land  and  is  governed  by  the  statute  of  limi- 
tation.—J&.  318. 

£fame. — The  execution  of  the  conveyance  made  for  the  purpose 
of  defrauding  creditors,  and  made  after  the  maturity  of  the  debt, 
marks  the  accrual  of  the  cause  of  action,  and  after  ten  years  from 
the  making  of  such  a  deed  a  creditor's  suit  to  avoid  the  same  it* 
barred  under  sections  4382  and  48;U,  paragraph  2,  Code  1907. — lb. 
318. 

Same. — One  suing  to  avoid  a  fraudulent  conveyance  after  the 
lapse  of  the  statute  of  limitation,  cannot  rely  upon  the  mere  fact 
that  he  did  not  discover  the  fraud  until  just  before  the  suit,  for  the 
purpose  of  invoking  the  exception  to  the  statute  provided  in  section 
4852,  Code  1907,  since  there  must  be  some  act  calculated  to  mislead 
or  to  deceive  or  to  stop  inquiry  before  the  exception  can  be  In- 
voked.—76.  318. 

Limitation  of  Action;  Death;  Computation  of  Period. — Sections 
3910-3912,  Code  1907,  do  not  create  an  entirely  new  right  of  action, 
but  merely  continues  the  cause  of  action  which  the  injured  servant 
had,  for  the  benefit  of  the  distributees  of  his  estate;  so  an  action 
for  injuries  to  the  servant  resulting  In  his  death,  commenced  by  his 
personal  representative  under  section  3912,  more  than  a  year  after 
his  injuries  were  received,  is  barred  by  subdivision  6  of  section  4840 
of  the  Code  of  1901. —Williams  v.  A.  G.  8.  R.  R.  Co.,  396. 

Limitation  of  Actions;  Damage  to  Realty;  Actions;  Damages. — 
The  limitation  for  the  recovery  of  damages  done  to  the  surface  by 
mining  operations  conducted  thereunder  is  one  year — that  is,  dam- 
ages done  more  than  a  year  before  the  bringing  of  the  action  are  not 
recoverable. — Sloss  8.  8.  &  I.  Co,  r.  Simpson,  590. 
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MALICIOUS  PROSECUTION  AND  FALSE  IMPRISONMENT. 

False  Imprisonment  and  Malicious  Prosecution. — A  complaint 
alleging  that  defendant  acting  through  agents,  who  were  acting 
within  the  line  and  scope  of  their  employment,  maliciously  and  with- 
out probable  cause,  procured  a  warrant  for  the  arrest  of  plaintiff,  that 
by  virtue  of  the  warrant  plaintiff  was  arrested  and  imprisoned  for  a 
day,  and  subsequently  brought  before  a  court  for  trial,  and  by  that 
court  adjudged  not  guilty,  states  a  cause  of  action  for  false  Imprison- 
ment, If  not  for  malicious  prosecution. — Tnttciler  C.  C.  &  I.  Co.  v. 
Tuvin,  657. 

Malicious  Prosecution;  Action;  Evidence. — In  an  action  for  ma- 
licious pro.secution,  growing  out  of  a  prosecution  for  trespass  upon 
the  premises  of  defendant,  where  it  was  shown  that  plaintiff  entered 
the  premises  with  a  view  of  visiting  the  tenant  thereon  to  collect  a 
debt,  and  that  he  entered  on  a  way  of  necessity,  provided  by  defend- 
ant, It  was  competent  to  show  whether  the  debt  was  due  from  de- 
fendant or  not,  whether  there  was  any  other  way  to  reach  tenant's 
house,  and  whether  the  way  In  question  was  the  way  usually  trav- 
elled, since  it  tended  to  shed  light  on  the  question  of  the  way  of  ne- 
cessity, and  as  to  whether  such  way  had  been  established  by  consent. 
—76.  657. 

Same. — Where  there  was  evidence  tending  to  show  that  the  en- 
try was  made  after  the  plaintiff  had  been  warned  according  to  law.  It 
was  incompetent  to  show  whether  plaintiff  was  molesting  the  prop- 
erty of  defendant  or  not,  since  the  offense  was  complete  when  plain- 
tiff entered  upon  the  premises. — lb.  G57. 

Same. — Proof  that  the  president  of  the  defendant  corporation 
was  present  at  the  trial  of  plaintiff  for  trespass  after  warning  was 
admissible  for  the  purpose  of  showing  the  part  taken  by  such  presi- 
dent in  such  prosecution. — 76.  657. 

Same. — Where  It  appeared  that  plaintiff  entered  on  the  prem- 
ises by  the  consent  of  guards  placed  therenn  by  the  defendant,  it  was 
proper  to  permit  the  president  of  the  defendant  corporations  to  tes- 
tify as  to  the  authority  delegated  by  him  to  the  guards,  since  If  they 
had  authority  to  admit  persons  into  the  premises,  a  person  entering 
by  such  permission  and  could  not  be  guilty  of  such  trespass. — 76.  657. 

Same;  Damages;  .Attorney's  Feen. — Where  the  complaint  in  a 
malicious  prosecution  fails  to  specifically  claim  attorney's  fees  as 
damages,  testimony  as  to  attorney's  fees  is  not  admissible;  and  if 
the  claim  Is  made  for  attorney's  fees  the  amount  recoverable  Is  the 
amount  proven  to  be  reasonable,  and  it  is  not  admissible  to  show  an 
agreement  to  pay  certain  amounts. — 76.  657. 

Same;  Evidence;  Jury  Question. — Where  the  evidence  was  In 
conflict  as  to  whether  the  arrest  was  made  on  the  charge  of  refusing 
to  leave  defendant's  premises  after  having  entered,  or  for  having  en- 
tered unlawfully  previously,  and  plaintiff  was  arrested  by  an  officer, 
the  general  charge  to  find  for  the  defendant  on  the  count  in  false  im- 
prisonment on  the  grounds  that  the  arrest  was  made  by  an  officer  In 
whose  presence  the  offense  was  committed  (Section  6260-6273.  Code 
1007),  was  i)roperly  refused. — /6.  657. 

MASTER  ANI^  SERVANT. 
See  Negligence;  Damages. 
1.     Injury  to  Servant. 

(a)     Employer's  Liability  Act. 

Master  and  Servant;  Injury  to  Servant;  Employer's  Liability 
Act;  Complaint. — Counts  1,  2,  3,  4,  and  6,  as  amended,  state  a  cause 
of  action  under  subd.  1,  of  the  Employer's  Liability  Act,  for  negli- 
gence In  the  use  of  a  defective  rope,  and  are  not  subject  to  the  de- 
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murrers  interposed ;  count  5  states  a  cause  of  action  under  the  com- 
mon law,  while  count  9  is  not  subject  to  the  demurrers  interposed 
to  it,— Tallaasce  F.  Mfg.  Co.  v.  Moore,  356. 

Master  and  Servant;  Injury  to  Servant;  Liahility  Act;  Proof. — 
Where  the  cause  of  action  Is  based  on  subd.  1  of  section  3910,  Code 
1907,  the  plaintiff  has  the  burden  of  showing  not  only  the  existence 
of  the  alleged  defect,  and  that  It  was  the  proximate  cause  of  the  in- 
Jury,  but  that  the  defect  arose  from  or  had  not  been  discovered  or 
remedied  owing  to  the  negligence  of  the  master,  or  some  servant 
charged  with  the  master's  duty. — L.  &  N.  R.  R.  Co.  v.  Lowe,  391. 

(b)  Pleas,  to  actions  for. 

Same;  Pleas;  Sufficiency, — ^A  plea  alleging  that  the  plaintiff 
placed  himself  In  a  position  on  the  car  where,  if  a  rock  should  fall, 
by  the  breaking  of  a  rope  which  held  the  same,  or  from  other  causes, 
he  would  likely  be  injured,  and  that  while  the  rock  was  being  lowered 
into  the  car  it  did  fall,  because  of  the  breaking  of  the  rope,  and  did 
strike  the  employe,  imposed  upon  the  employe  the  duty  of  anticipat- 
ing the  negligence  of  the  employer  or  of  Its  servants,  and  was  faulty. 
—Tallassee  F.  Mfg.  Co.  v.  Moore,  356. 

Same. — An  averment  in  a  plea  that  an  employe  placed  himself 
In  a  position  on  a  car  where  he  would  likely  be  Injured  if  a  rock 
should  fall  by  the  breaking  of  the  rope  that  held  it,  or  from  other 
causes,  is  not  an  allegation  that  the  employe  had  knowledge  that  the 
position  he  assumed  on  the  car  was  dangerous. — lb.  356. 

(c)  Contributory  Negligence  of  Servant. 

Sams;  Contributory  Negligence;  Selection  of  Dangerous  Meth- 
ods.— ^The  test  is  whether  an  employe  has  selected  a  dangerous  way 
when  there  Is  a  safe  way,  knowing  the  way  selected  to  be  danger- 
ous, or  that  the  danger  is  apparent  or  obvious,  and  the  fact  that  an 
employe  is  injured  because  of  the  way  he  selected  to  perform  a  duty, 
when  if  he  had  selected  another  way,  the  injury  would  not  have  oc- 
curred, does  not  of  Itself  alone  fix  upon  him  contributory  negligence. 
—Tallassee  F.  Mfg.  Co.  v.  Moore,  356. 

Same. — ^A  plea  which  fails  to  aver  in  what  the  allied  warning 
consisted,  whether  of  danger  or  otherwise,  and,  if  of  danger,  what 
danger,  Is  defective;  so  a  plea  containing  no  averment  that  the  sup- 
erintendent had  the  authority  to  give  the  orders  alleged  to  have  been 
violated  by  an  employe,  set  up  by  way  of  contributory  negligence  Is 
defective.— /&.  356. 

Same;  Contributory  Negligence. — In  either  case,  it  being  nec- 
essary for  the  plaintiff  to  go  under  the  car  and  latch  the  table  when 
it  stopped,  and  the  lumber  which  injured  him  not  having  fallen  un- 
til he  was  getting  up  after  latching  the  table,  the  fact  that  the  em- 
ploye went  around  with  the  table  with  a  car  of  lumber  on  it  when 
he  should  have  used  a  stick,  cannot  properly  be  said  to  be  the  proxi- 
mate cause  of  his  injury. — Western  S.  C.  &  F.  Co,  v.  Ounninghitm, 
369. 

(d)  Superintendence. 

Master  and  Servant;  Injury  to  Servant;  Superintendence;  Com- 
plaint.— A  complaint  drawn  under  sub.  2  of  section  1749,  Code  1896, 
Is  not  subject  to  demurrer  because  It  alleges  generally  that  plaintiff 
was  injured  by  the  negligence  of  a  person  In  the  service  of  defendant 
who  had  superintendence  entrusted  to  him,  whilst  in  the  exercise  of 
such  superintendence,  without  stating  what  the  superintendence  was. 
—Western  S,  C.  &  F.  Co.  v.  Cun/ningham,  369. 

(e)  Res  Ipsa  Loquiter. 

Same;  Negligence;  Res  Ipsa  Loquitur. — The  import  of  the  doc- 
trine of  res  Ipsa  loquitur  In  any  given  case  Is  that  on  the  proof 
made  plaintiff  has  a  prima  facie  case,  without  direct  proof  of  negli- 
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gence,  and  If  there  Is  any  specific  evidence,  positive  or  circumstan- 
tial, bearing  on  the  question  of  negligence,  it  need  not  be  invoked, 
if  it  can  be  said  to  apply  to  an  action  between  master  and  servant. 
—Western  8.  C.  &  F.  Co.  v.  Cunningham,  369. 

(f)  Evidence. 

Same;  Evidence. — Where  the  evidence  showed  that  plaintiff  and 
other  employes  of  defendant  under  the  charge  of  a  superintendent 
was  engoged  in  moving  lumber  on  a  car  on  tracks  connecting  by  a 
turn-table,  and  that  while  It  was  on  the  turn-table,  and  after  the 
table  had  been  moved,  the  lumber  fell  on  plaintiff,  and  the  evidence 
further  showed  the  dimensions  of  the  lumber  and  of  the  car,  the  man- 
ner in  which  the  lumber  was  loaded  and  the  description  of  the  turn- 
table, and  tended  also  to  show  that  the  load  was  unusually  large, 
considering  the  length  of  the  lumber,  such  evidence  furnished  an 
inference  from  which  the  Jury  might  find  that  the  accident  was 
caused  by  the  negligence  of  the  superintendent  in  not  seeing  that 
the  car  was  properly  and  securely  loaded,  and  did  not  leave  the 
matter  to  conjecture  wholly,  although  the  witnesses  testified  that 
they  did  not  know  what  caused  the  lumber  to  fall  off,  that  the  car 
was  standing  perfectly  still  and  that  there  was  no  Jar  or  shock. — 
Western  8.  C.  &  F.  Co.  v.  Cunningham,  369. 

Same;  Evidence. — The  evidence  in  this  case  examined  and  stated 
and  held  insufficient  to  submit  to  the  Jury  a  count  of  the  complaint 
alleging  that  a  defect  in  the  railroad  track  was  due  to  the  negli- 
gence of  the  defendant. — L.  &  N.  R.  R.  Co.  v.  Lowe,  391. 

Same;  Evidence;  Conditions  After  Injury. — There  being  no  evi- 
dence of  a  change  in  the  meantime,  it  was  competent  to  show  the 
condition  of  the  track  where  the  injury  occurred  on  the  morning 
following  the  night  of  the  accident. — 76,  391. 

(g)  Instructions. 

Same;  Instructions;  ApplicaMHty  to  /»««€.— Under  a  complaint 
containing  two  counts,  the  first  being  for  a  defect  in  the  railroad 
track,  and  the  second  for  the  negligence  of  defendant's  engineer  in 
charge  of  the  locomotive  which  plaintiff  was  endeavoring  to  fiag  lu 
failing  to  keep  a  proper  lookout,  a  charge  asserting  that  plaintiff  was 
entitled  to  recover  upon  proof  of  the  engineer's  negligence  occurring 
after  the  discovery  of  plaintiff's  peril,  notwithstanding  plaintiff's 
contributory  negligence  in  going  on  the  track,  was  erroneous,  as  sub- 
sequent negligence  of  the  engineer  was  outside  the  issue. — L.  &  N. 
R.  R.  Co.  v.  Lowe,  391. 

2.  Injury  to  Third  Persons. 

Master  and  Servant;  Injury  to  Third  Person;  Pleadings;  Com- 
struction. — ^A  complaint  alleging  that  the  sers^ant,  while  acting  with- 
in the  scope  of  his  duty,  so  carelessly  drove  and  managed  the  mule 
that  by  reason  of  his  negligence,  one  of  them  struck  plaintiff,  knock- 
ing him  down.  etc.  does  not  mean  that  it  was  within  the  scope  of  the 
servant's  duties  to  run  over  plaintiff,  but  means  that  while  acting 
wMthin  the  scope  of  his  duty  in  driving  the  team,  lie  did  his  duty  so 
negligently  as  to  cause  injury. — Amer.  Bolt  Co.  r.  Fvnnell,  484. 

Master  and  Servant;  Injury  to  Third  Pci'son;  Employe's  Au- 
thority.— Under  the  evidence  In  this  case  it  was  a  question  for  the 
Jury  as  to  whether  the  driver,  who  left  the  teach  unhitched  and  un- 
attended, was  acting  in  accordance  with  the  usual  custom  in  the  use 
of  the  team  and  with  the  defendant's  ac<iuiesence. — Corono  C.  &  I. 
Co.  V.  White,  627. 

3.  Independent  Contractors. 

Master  and  Servant;  Independent  Contractors;  Precautions  Re- 
quired.— Where  plaintiff  was  an  employe  of  the  contractor  working 
the  mine  for  the  benefit  of  the  owner,  and  it  was  the  owner's  duty 
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to  inspect  the  mine  and  keep  it  in  a  reasonably  safe  condition,  and 
there  was  negligence  in  this  re8i)ect  on  the  part  of  the  owner,  in 
consequence  of  which  plaintiff  was  injured,  the  fact  that  the  con- 
tractor was  an  independent  contractor,  and  that  plaintiff  was  in 
his  employ  at  the  time  of  his  injury,  is  Immaterial  to  plaintiff*s 
right  of  recovery. — Tenn.  C.  ft  I,  R.  R.  Co,  v.  Burgess,  519. 

MINES  AND  MINERALS. 

1.  Personal    Injuries   in. 

Mines  and  Minerals;  Liability  Incident  to  Working;  Pleading; 
Assumption  of  Risk. — In  an  action  by  licensee  for  Injuries  resulting 
from  a  rock  falling  from  the  roof  of  the  mine,  a  plea  alleging  that 
plaintiff  knew  of  the  defect  in  the  mine  of  which  he  complains,  and  of 
the  danger  arising  therefrom,  and  with  such  knowledge  remained  in 
said  mine,  is  bad  for  failing  to  alleges  that  he  acquired  such  knowl- 
edge a  sufficient  length  of  time  before  the  injuries  complained  of,  to 
have  avoided  the  danger. — Tcnn.  C.  I.  &  R.  R.-  Co.  v.  Burgess,  519. 

Same. — A  plea  in  defense  of  an  action  for  injuries  resulting  to 
a  licensee  from  the  fall  of  rock  from  the  roof  of  defendant's  mines, 
which  alleges  that  the  part  of  the  mine  in  which  plaintiff  was  in- 
jured was  left  to  a  third  person,  that  plaintiff  was  an  employe  of  such 
third  person,  and  that  the  defect  complained  of  was  caused  by  the 
operation  of  that  part  of  the  mine  by  such  third  person,  after  plaintiff 
was  invited  to  enter  the  mine,  and  that  plaintiff  was  injured  in  that 
part  of  the  mine  operated  by  such  third  person,  is  bad  for  failing  to 
aver  that  the  defect  was  caused  by  the  negligence  of  the  third  per- 
son, and  for  failing  to  show  that  defendant  had  parted  with  the  con- 
trol of  that  part  of  the  mine  operated  by  the  third  person,  or  that 
such  third  person  was  not  operating  it  for  the  benefit  of  defendant; 
and  for  the  further  reason  that  all  the  matters  could  properly  be 
shown  under  the  general  issue,  which  was  pleaded. — lb.  519. 

Same :  Licensee. — Where  a  corporation  Is  having  a  portion  of  the 
mine  worked  under  a  contract,  by  the  terms  of  which  the  contractors 
mine  the  ore  at  a  stated  price  for  the  owner,  and  the  owner  does 
not  lose  control  of  the  mine,  and  still  has  the  duty  of  inspecting  and 
keeping  the  mine  in  a  safe  condition,  an  employe  of  the  contractor 
Is  not  a  trespasser,  nor  a  mere  licensee,  but  Is  there  by  Invitation  of 
the  owner  who  owes  him  the  duty  to  exercise  ordlnray  care  and  pru- 
dence to  see  that  the  mine  Is  reasonably  safe. — Ih.  519. 

Same:  Inspection;  Jury  Question. — Since  the  extent  of  the  own- 
er's responsibility  as  to  inspecting  the  mine  for  the  benefit  of  licen- 
sees and  those  there  by  invitation  depends  upon  the  nature  of  the 
mine  and  the  character  of  the  work  required,  the  frequency  with 
which  inspection  should  be  made,  becomes  a  question  for  the  Jury. — 
lb.  519. 

2.  Injuries  to  Surface. 

Mines  and  Minerals;  Injuries  to  Realty;  Surface  Soil. — In  the 
absence  of  any  stipulations  to  the  contrary  the  owner  of  minerals 
must  so  conduct  bis  mining  operations  as  not  to  Injure  the  surface 
soli ;  but  this  does  not  apply  to  springs  and  wells  fed  by  subterranean 
streams. — Sloss  8.  8.  &  I.  Co.  r.  Sampson,  590. 

Same;  Complaint;  Sufficiency. — A  complaint  for  damage  done 
by  mining  underneath  the  soli  Is  demurrable  If  It  falls  to  state  the 
time  when  the  alleged  injuries  occurred. — lb.  590. 

^ame. — A  complaint  for  injuries  to  the  soil  by  mines  operated 
thereunder  should  state  whether  the  mining  was  done  by  a  tres- 
pasFer  or  by  one  having  a  right,  and  Is  subject  to  demurrer  if  it  falls 
to  do  HO.— lb.  590. 
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MORTGAGES. 
See  Homestead. 

1.  Foreclosure, 
(a)     Parties. 

Mortgages ;  Foreclosure ;  Parties, — ^In  a  suit  to  foreclose  mort- 
gage on  a  leasehold  interest,  in  which  was  conveyed  other  leasehold 
interest,  the  lessors,  the  validity  of  whose  leases  were  not  in  ques- 
tion, were  not  proper  parties. — Davis  v.  Twylor-Lowenstein  &  Co.  227. 

Same;  Wife. — ^A  wife  who  joins  her  husband  in  a  mortgage  of 
a  leasehold  Interest  is  a  necessary  party  to  the  foreclosure  proceed- 
ings for  the  purpose  of  cutting  off  her  equity  of  redemption  in  her 
dower  interest,  but  not  a  necessary  party  in  order  to  subject  property 
interest  of  the  husband. — /&.  227. 

Limitation  of  Action;  Effect  at  Bar. — Although  the  debt  is 
barred  by  limitation  the  mortgage  given  as  security  for  the  debt  can 
be  foreclosed. — Harper  v.  Raisin  Fert.  Co.,  329. 

2.  Absolute  Deed  as. 

Mortgages;  Ahoslute  Deed  as  Mortgage;  Evidence, — The  evidence 
must  be  clear  and  conclusive  that  it  was  so  intended  before  a  deed, 
absolute  on  its  face,  will  be  declared  to  be  a  mortgage. — Trihhle  v. 
Singleton,  306. 

MULTIPLICITY  OF  SUITS. 

See  Equity,  §  2  (c.) 
MUNICIPAL   CODE. 

See  Municipal  Corporations,  §  1. 
MUNICIPAL  CORPORATIONS. 

1.  Municipal  Code  Act. 

Municipal  Corporations;  Offices;  Board  of  Education;  Election; 
Time, — ^An  election  by  the  city  council  in  April,  1908,  of  members  of 
the  board  of  education  is  unauthorized,  since  section  2  of  the  act  of 
Aug.  3,  1907,  General  Laws  1907,  p.  790,  postpones  the  going  Into  effect 
of  the  act  generally  until  the  officers  elected  at  the  general  munici- 
pal election  in  September  1908,  enter  on  the  discharge  of  their  sev- 
eral official  functions;  and  this,  notwithstanding  section  169  of  said 
act  provides  that  at  the  first  regular  meeting  of  the  council  in  April 
or  as  soon  thereafter  as  practicable,  members  of  the  board  shall  be 
elected,  since  this  section  refers  to  April  1909. — State  ex  rel  Moore  v. 
Waldrop,  86. 

Same. — Under  section  199  of  the  Municipal  Code  Act  a  city 
coming  in  under  the  terms  of  the  act  can  elect  only  such  officers  as 
are  required  by  the  act  and  not  provided  for  in  the  charter  of  the  city, 
and  hence,  when  members  of  the  board  were  in  office  by  virtue  of 
the  charter  there  is  no  authority  for  electing  a  new  board  until  their 
terms  expired. — Ih.  86. 

Same;  Organization;  Statutes, — By  the  terms  of  the  act,  the 
municipal  code  act  (General  Acts  1907,  page  790)  did  not  become 
effective  until  September  1908,  except  in  such  municipalities  as 
availed  themselves  of  section  199,  of  said  act;  and  the  city  of  Mo- 
bile not  having  availed  itself  of  the  provisions  of  that  section  said 
act  was  not  operative  therein  and  taxes  were  properly  assessed  and 
levied  under  the  charter  of  the  city  enacted  in  1901. — City  of  Mobile 
v.  F.  &  T.  Ins.  Co.,  125. 

2.  Taxes. 

Municipal  Corporations;  Taxes;  Actions  to  Recover;  Complaint, 
—A   complaint   which  alleges  that  the  plaintiff  claims  of  the  de- 
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MUNICIPAL  CORPORATIONS— Oontinwed. 

fendaiit  a  sum  certain  being  the  taxes  due  and  unpaid  upon  the  as- 
sessment and  levy  of  said  taxes  duly  made  by  the  proper  authority 
of  the  city ;  •  •  •  said  tax  levy  being  made  on  a  named  date  on  named 
property  in  the  city  owned  by  the  defendant  and  duly  assessed  in 
a  named  sum,  is  sufficient  and  good  against  demurrer. — dtp  of  Mo- 
hUe  V.  F.  &  T.  Ins,  Co.,  125. 

3.  Vacating  Streeta 

Municipal  Corporations;  Vacating  Street;  Power  of  City. — Un- 
less specially  authorized  by  the  legislature,  a  city  cannot  permit  the 
obstruction  of  a  street  by  allowing  a  depot  to  be  extended  across  It 
— 8tate  ex  rel.  Attorney  General  v.  L.  &  N.  R.  R.  Co.  208. 

Same;  Potcer  of  Legislature. — ^The  legislature  can  vacate  a 
street  where  it  crosses  a  railroad  and  permit  a  depot  to  be  erected 
thereon,  and  it  can  delegate  this  power  to  a  city. — Ih.  208. 

Same;  Statute.—The  Act  of  Dec.  10,  190O  (Acts  1900-01,  p.  239) 
covers  the  act  of  the  city  council  in  attempting  to  vacate  a  street 
where  it  crosses  the  railroad  in  said  city,  and  to  give  to  the  railroad 
company  the  right  to  occupy  it  with  a  depot;  since  the  legislature 
can  legalize  the  void  act  of  the  city  council  in  attempting  without 
authority  to  grant  a  railroad  company  power  to  occupy  a  street 
where  It  crosses  the  track. — Ih.  208. 

Municipal  Corporations;  Obstruction  of  Street;  Public  Nuisance; 
Authorized  Structure. — A  viaduct  built  over  a  street,  authorized  by 
municipal  ordinance  and  built  in  conformity  thereto,  is  authorized 
by  law  and  not  a  public  nuisance. — Crofford  v.  A.  B.  ft  A.  R.  R.  Co, 
288. 

Same;  Injuring  Property;  Obstruction  of  Street. — ^A  viaduct 
which  arches  the  street  thirty  feet  over  the  head,  and  which  leaves 
a  passage-way  thirty  feet  wide  in  the  center  of  the  street  for  public 
travel,  does  not  deny  to  abutting  property  owners  the  right  of 
access  on  the  street  to  and  from  their  property. — lb.  288. 

4.  Use  of  Streets.   (See  Runaway  Teams.) 

Municipal  Corporation;  Use  of  Street;  Sidewalk;  Complaint. — A 
complaint  which  alleges  that  while  plaintiff  was  walking  on  the  side- 
walk of  a  public  street,  where  he  had  the  right  to  be,  he  was  struck 
from  behind  by  a  team  driven  by  defendant's  servant  and  run  over, 
and  that  his  injuries  were  due  to  the  negligence  of  defendant's  ser- 
vant, is  good  against  demurrer  as  for  failure  to  show  a  violation  of 
duty  toward  plaintiff,  or  that  defendant  was  guilty  of  any  negligence 
in  regard  to  it,  or  for  not  alleging  that  the  sidewalk  was  for  the  ex- 
clusive use  of  pedestrians;  that  fact  being  implied,  and  plaintiff 
being  entitled  to  the  uninterrupted  use  of  the  sidewalk. — American 
Bolt  Co.  V.  Fennell,  484. 

Same;  Complaint;  Negligence. — ^The  allegation  that  while  plain- 
tiff was  walking  along  the  public  highway,  he  was  injured  by  the 
negligence  of  defendant's  servant  in  driving  mules,  was  a  sufficient 
allegation  of  negligence.— 76.  484. 

Same;  Vsc  of  Streets;  Relative  Rights  of  PedestrHans  and  Ve- 
hicles.— Pedestrians  and  vehicles  have  equal  rights  in  the  street,  and 
each  should  recognize  the  rights  of  the  other,  and  it  is  the  duty  of 
drivers  of  vehicles  to  keep  their  teams  under  such  control  as  not  to 
injure  pedestrians  who  are  properly  on  the  street. — /&.  484. 

Same;  Negligent  Use;  Proximate  Cause. — An  allegation  that  de- 
fendant's servant  so  negligently  drove  the  mules  that  by  reason  of  the 
negligence  one  of  them  struck  plaintiff,  and  that  the  negligence  proxi- 
mately caused  his  injury,  is  a  sufficient  statement  of  the  causal  con- 
nection between  the  negligence  and  the  injury. — lb.  484. 
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NEGLIGENCE. 

See  Master  and  Servant,  g  1  (e)  ;  see  Street  Railways,  §  3;  see 
Railways;  Trespass. 

1.  Wantonness. 

Negligence;  Wantonness, — The  conscious  failure  of  one  charged 
with  a  duty  to  exercise  due  care  and  diligence  to  prevent  an  Injury 
after  discovery  of  the  peril,  or  under  circumstances  where  he  Is 
charged  with  a  knowledge  of  such  peril,  to  perform  the  duty,  being 
conscious  of  the  inevitable  or  probable  results  of  such  failure,  Is  wan- 
tonness.— Birmingham  Ry,  L.  &  P.  Co.  v.  Williams,  381. 

2.  Action  and  Proof. 

Negligence;  Actions;  Issue;  Proof, — Where  a  complaint  charges 
specific  acts  of  negligence,  the  proof  is  confined  to  the  negligence 
specified ;  but  If  the  negligence  is  charged  in  general  terms,  subsequent 
negligence  may  be  proven. — L,  &  N.  R.  R.  Co.  v.  Lotce,  391. 

3.  Pleading. 

Negligence;  Pleading;  Injury. — In  actions  for  personal  injury 
the  complaint  must  state  the  injuries  with  certainty  and  deflnite- 
ness. — Birmingham  Ry.  L.  &  P.  Co.  v.  Chastain,  421. 

4.  Proximate  Cause. 

Negligence;  Proximate  Cause;  Contributing  Cause. — A  defend- 
ant Is  liable,  although  intestate's  death  was  directly  caused  by  blood 
poisoning,  If  the  blood  poisoning  resulted  from  injuries  Inflicted  by 
defendant's  negligence. — Birmingham  Ry.  L.  &  P.  Co.  v.  ffinton,  470. 

5.  Contributory  Negligence. 

Negligence;  Contributory  Negligence  of  Parent  Not  Imputable  to 
Child. — Contributory  negligence  of  the  parents  of  a  fifteen  months 
old  child  killed  by  being  run  over  by  a  train  will  not  be  imputed  to 
the  child.— fifo.  Ry.  Co.  v.  Forrister,  477. 

Negligence;  Contributory  Negligence. — Contributory  Negligence 
is  a  matter  of  defense  and  need  not  be  negatived  by  the  complaint. 
— Amer.  Bolt  Co.  v.  Fennell,  484. 

Negligence;  Contributory  Negligence. — Contributory  negligence 
is  good  as  a  defense  to  a  count  Is  simple  negligence. — Mobile  L.  ft  R. 
R.  Co.  V.  Baker,  491. 

6.  Setting  Out  Fire. 

Negligence;  Acts  Constituting;  Setting  Out  Fire;  Proof  Re- 
quired.— In  an  action  for  damages  for  fire  set  out  by  one  for  the  pur- 
pose of  burning  debris  on  his  own  land,  negligence  must  be  averred 
and  proven,  and  the  mere  proof  of  damages  or  destruction  of  proj)- 
erty  from  the  fire  will  not  of  itself  authorize  an  Inferenec  of  negli- 
gence, except  where  It  is  set  out  by  locomotives  and  agencies  of  like 
power  and  utility. — Robinson  v.  Cowan,  603. 

Same. — Whether  or  not  a  land  owner  in  setting  out  fire  on  his 
own  land,  which  damages  the  land  and  property  of  another,  is  neg- 
ligent. Is  usually  a  question  of  fact,  depending  on  the  surrounding 
circumstances;  and  a  person  is  chargeable  with  notice  of  what  Is 
reasonably  to  be  expected,  but  is  not  obliged  to  anticipate  anything 
unusual,  not  reasonably  to  be  expected.  In  this  case  the  evidence 
is  examined  and  held  sufficient  to  sustain  a  finding  that  the  land- 
owner was  guilty  of  negligence  in  setting  out  the  fire. — lb.  603. 

NEW  TRIAL. 

New  Trial:  Impeaching  Verdict;  Testimony  of  Juror. — The  dec- 
larations of  a  juror  who  served  upon  a  civil  case,  which  Involve  no 
question  of  fraud,  corruption  or  misconduct,  made  after  the  rendi- 
tion of  the  verdict,  and  after  the  juror  had  left  the  court  room,  can- 
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NEW  TRIAL— Continued. 

not  be  used  to  impeach  the  verdict  on  a  motion  for  a  new  trial. — 
Montgomery  Traction  Co,  v.  Knahe,  458. 

Same;  Grounds;  Miscotiduct  of  Juror;  Evidence. — ^Where  no  ef- 
fort wa8  made  to  show  that  the  incident  was  In  any  manner  con- 
nected with  any  improper  conduct  on  the  part  of  the  Jurors,  or  of 
the  persons  with  whom  they  tallced,  or  that  the  conversation  or 
laughter  indulged  in  was  even  related  to  or  grew  out  of  the  case  tried, 
the  fact  that  after  the  rendition  of  the  verdict  three  of  the  jurors 
trying  the  case  went  into  the  store  of  the  sons  of  the  plaintiff,  and 
shook  hands  with  them,  and  with  one  of  plaintiff's  attorneys,  and 
laughed  and  talked  with  them,  is  inadmissible  as  evidenec  to  impeach 
the  verdict.~J&.  458. 

Same;  Verdict:  Reduction  of  Damages. — Where,  on  motion  to 
set  aside  the  verdict  and  grant  a  new  trial,  plaintiff  offered  to  reduce 
the  amount  recovered,  the  trial  court  may  make  the  offered  reduc- 
tion, if  of  the  opinion  that  plaintiff  was  entitled  to  recover,  but  that 
the  jury's  verdict  was  excessive,  and  enter  Judgment  according  to 
the  reduction. — lb.  458. 

New  Trial ;  Grounds. — A  motion  for  a  new  trial  because  of  the 
refusal  of  instructions  is  properly  denied  where  the  instruction? 
were  re^i nested  in  bulk,  and  some  of  them  were  bad. — Stotcers  Fumt. 
Co.  r.  Brake,  639. 

NUISANCE. 

Nuisance;  Acts  Authorized  hy  Law. — A  structure  erected  under 
authority  of  law  is  not  a  public  nuisance. — Crofford  v.  A.  B.  &  A,  R. 

R.  Co..  288. 

CASES   OVERRrLED. 
Johnston  v.  The  State,  141  Ala.  7. — by  Montgomery  Traction  Com- 
pany V.  Knabe,  4.58. 

PARENT  AND  CHILD. 

Parent  and  Child;  Actions  for  Injury;  Complaint. — Where  the 
action  was  by  the  parent  for  the  loss  of  service  and  society  of  his 
minor  child,  the  complaint  sufficiently  itemizes  the  child's  injury  in 
the  allegation  that  the  child  was  severely  injured  in  his  person  and 
made  sick  and  sore  thereby,  and  plaintiff  loFt  the  services  and  so- 
ciety of  his  chWil.— Birmingham  Hy.  L.  &  P.  Co.  v.  Chastain,  421. 

Same;  Injury  to  Child;  Parent's  Damages. — In  an  action  by 
n  parent  for  the  loss  of  the  services  of  his  minor  child,  the  damages 
to  the  parent  is  limited  to  such  as  will  compensate  him  for  the  loss 
of  the  child's  services  to  the  time  of  his  majority,  the  reasonable 
amounts  necessarily  expended  in  the  treatment  and  care  of  the  child, 
and  the  value  of  the  parent's  services  while  nursing  the  child :  and 
the  jury  may  consider  that  with  age,  growth  and  experience  the 
value  of  the  child's  services  would  Increase,  although  they  cannot 
consider  that  the  child  might,  If  not  injured,  engage  in  any  particular 
calling.— /&.  421. 

PARTIES. 

Parties;  Amendments. — Where  the  summons  and  complaint  falls 
to  show  whether  the  defendant  was  a  corporation  or  partnership  an 
amendment  was  properly  allowed  showing  that  the  defendant  was  a 
corporation. — St<ncers  Fumt.  Co.   v.  Brake,  639. 

PARTNERSHIP. 

Partnership;  Action  bj/  Partner;  Profits;  Statement, — Until  there 
has  been  a  settlement  of  the  partnership  and  an  ascertainment  of 
the  amount  due  a  partner,  he  canot  sue  the  partnership  for  demands 
growing  out  of  the  business;  nor  can  a  partner  maintain  an  action 
against  the  first  for  profits  made. — Merrill  v.  Smith,  186. 
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Same;  Issue  and  Proof. — Wherft  the  complaint  alleged  a  dis- 
tinct expressed  promise  to  pay  plalntitf,  as  distinguished  from  what 
plaintiff  would  be  entitled  to  as  profits  arising  from  the  contract  as 
a  partner,  it  Is  not  supported  by  proof  of  profits  growing  out  of  a 
construction  contract  that  would  accrue  to  him  as  a  partner  in  the 
undertaking,  there  being  no  express  agreement  by  the  firm  or  an 
individual  member  thereof  to  make  plaintiff  an  independent  credi- 
tor.—76.   186. 

Partnership;  Private  Accounting  and  Settlement. — In  the  ab- 
sence of  evidence  of  fraud  or  mistake,  or  that  a  part  of  the  firm  bus- 
iness remained  unsettled,  the  fact  that  third  persons  appointed  by 
the  partners  to  make  the  final  settlement  of  the  partnership  affairs 
went  over  the  business  of  the  firm  of  the  co-partner,  adjusted  the  ac- 
counts, paid  the  firm  debts,  assigned  to  one  of  the  partners  all  debts 
due  to  the  firm,  divided  the  goods  and  executed  an  instrument  recit- 
ing such  a  division  and  that  they  had  made  satisfactory  settlement 
of  the  firm  business,  was  conclusive  on  the  other  party,  and  a  com- 
plete answer  to  a  bill  for  a  settlement  of  the  partnership. — Adams  v. 
Atkison,  225. 

PLEADINGS. 
For  complaints  and  pleas  in  various  actions  see  appropriate  title. 
See   Equity. 

1.  Demurrer. 

(a)  Effect  of  Sustaining. 

Pleading;  Demurrer;  Effect  of  Sustaining. — Where  several 
grounds  of  demurrer  are  filed  to  a  count,  and  one  ground  only  is  sus- 
tained, the  count  becomes  of  no  effect  unless  amended. — Fidelity  & 
Dep.  Co.  V.  Walker,  129. 

(b)  Limitation  Raised  by. 

Pleading;    Demurrer;    Limitation    of    Action. — Whore    the    bill 
shows  on  its  face  that  the  cause  of  action  is  prima  facie  barred  by 
the  statute  of  limitations,  or  offensive  to  the  equity  rules  of  stale- 
ness  of  demand,  this  fact  may  be  taken  advantage  of  by  demurrer. 
— Vanlngen  v.  Duffin,  318. 

(c)  Sufficiency  of  Grounds. 

Pleading;  Demurrer;  Sufficiency  of  Grounds. — Section  5340, 
Code  1907.  requires  objection  to  pleadings  to  be  distinctly  stated  in 
the  demurrer,  and  a  demurrer  alleging  that  a  plea  is  bad  on  the 
ground  that  the  failure  to  pay  the  tax  did  not  make  the  sale  in  which 
the  note  was  given,  invalid,  is  not  well  taken,  because  it  did  not  suf- 
ficiently point  out  the  defect  in  the  plea,  which  alleged  that  plaintiff 
was  a  domestic  corporation  and  had  not  taken  out  a  licence  when 
the  contract  was  made;  although  the  plea  was  bad  because  it  did 
not  allege  that  the  contract  sued  on  was  specially  prohibited  by  law 
or  was  made  unenforceable  by  the  statute  requiring  a  license. — Sun- 
flaurer  L.  Co.  v.  Turner  Sup.  Co.  191. 

(d)  Admissions   by. 

Pleading;  Admissions  hy  Demurrers. — On  demurrer  facts  stated 
in  the  pleading  demurred  to  are  taken  as  confessed. — L.  &  X.  R.  R. 
Co.  V.  Melton,  509. 

2.  Departure. 

Pleading;  Replication^;  Departure. — Where  the  plaintiff  declared 
on  bill  of  exchange  as  the  payee  thereof,  replication  to  defendant's* 
plea  setting  up  that  plaintiff  purchased  the  bill  after  its  acceptance, 
are  demurrable  as  for  a  departure. — Ala.  Groc.  Co.  v.  'ist  Nat.  Bank, 
143. 
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Pleading;  Amendment;  Complaint;  New  Cause  of  Action. — 
Where  the  original  complaint  counted  for  work  and  labor  done  by 
plaintiff  for  defendant,  and  the  amended  counts  claimed  recovery  for 
work  and  labor  done  by  plaintiff  and  another,  as  partners,  for  de- 
fendant»  and  for  an  account  stated  between  the  parties,  with  an  aver- 
ment that  plaintiff  had  acquired  his  partner's  interest  therein  before 
suit,  the  amendments  set  up  new  causes  of  action  and  were  improper- 
ly allowed ;  since  a  judgment  on  account  between  plaintiff,  individual- 
ly, and  defendant  would  not  bar  a  recovery  on  an  account  due  the 
firm  composed  of  plaintiff  and  another,  although  plaintiff  had  ac- 
quired the  interest  of  his  partner. — Ala.  Const.  Co.  v.  Watson,  166. 

Same;  Amendment:  Departure. — Contracts  of  the  character  in 
the  cause  at  bar  made  by  an  unlicensed  corporation  not  being  in- 
valid under  the  statute,  a  plea  alleging  that  plaintiff  is  a  domestic 
corporation  and  that  at  the  time  the  notes  sued  on  were  exe  ted  did 
not  have  a  license  to  do  business,  could  not  be  so  amended  as  to  make 
it  a  good  defense  without  an  entire  departure  from  the  original  de- 
fense set  up  therein;  hence,  although  the  demurrer  thereto  did  not 
sufflcintly  point  out  the  defects  therein,  the  sustaining  of  the  demur- 
rer is  not  prejudicial. — Sunfloirer  L.  Co.  v.  Turner  Sup.  Co.  191. 

Pleading;  Amendment. — Where  the  original  declaration  alleged 
that  defendant  by  and  through  its  agents  or  servants  entered  into 
plaintiff's  honse  and  assaulted  and  beat  her,  and  carried  off  her 
goods,  etc.,  it  was  within  the  lis  pendens  and  not  a  departure  to 
allow  the  filing  of  additional  counts  alleging  the  location  of  the  honse, 
and  charging  the  wrongfulness  of  the  acts  to  the  defendant  itself, 
and  alleging  that  defendant's  servants,  and  agents  were  acting  with- 
in the  line  and  scope  of  their  employment,  and  that  plaintiff's  in- 
juries were  permanent,  and  that  defendant  wrongfully  and  wantonly 
committed  the  acts  complained  of. — Stowers  Fumt.  Co.  v.  Brake^  639. 

3.  Matters  to  be  Alleged. 

Pleading;  Matters  of  Evidence;  Itemizing  Damages. — It  Is  not 
necessary  that  a  complaint  in  an  action  for  damages  for  a  breach  of 
contract  should  itemize  each  matter  of  expense  claimed  as  damages; 
this  is  a  matter  of  evidence  and  not  of  allegation. — Dicker  son  r.  Fin- 
ley,  149. 

4.  Proof  to   Support. 

Pleading;  Replication;  Proof. — It  is  enough  if  one  of  several  rep- 
lications is  established,  although  there  are  several  replications  which 
plead  in  different  ways  a  waiver  of  forfeiture  of  the  policy  sued  on. 
Union  C.  L.  Ins.  Co.  v.  Washhum^  169. 

5.  Failure  of  Consideration. 

Pleading;  Failure  of  Consideration;  Sufficiency/. — A  plea  which 
fails  to  set  out  the  fact  constituting  the  failure  of  consideration,  is 
bad  as  a  plea  of  failure  of  consideration. — Light  v.  Henderson,  200. 

6.  Conclusions. 

Pleading;  Conclusion. — A  plea  alleging  that  while  a  rock  which 
fell  and  injured  an  employe  was  being  lowered  into  the  car,  it  was 
obviously  dangerous  to  get  on  the  car  and  occupy  a  position  where, 
if  the  rock  should  fall  by  the  breaking  of  the  rope,  or  other  cause, 
the  party  occupying  such  position  would  likely  be  hurt,  and  that 
while  said  rock  was  being  lowered,  such  employe  did  assume  such 
position  on  the  car,  and  thereby  assumed  the  risk  of  injury,  states  a 
conclusion  only,  and  contains  no  averment  of  fact. — Tallassee  F. 
Mfg.   Co.  V.  Moore,  356. 

7.  Good  in  Part. 

Pleadings,  Good  in  Part:  Demurrer. — ^Where  the  bill  contained 
equity  as  to  one  of  the  prayers,  but  not  as  to  some  others,  a  demur- 
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rer  directed  against  the  entire  bill  was  properly  overruled. — Leahart 
V.  Deedmeyer,  296. 

8.  Consistency  In  Averment. 

Pleadings;  Consistency  of  Averment. — A  count  Is  not  incon- 
sistent and  repugnant,  nor  does  It  contain  alternate  averments,  when 
its  allegations  are  that  plaintiff  was  employed  in  railroad  work  near 
defendant's  quarry ;  that  In  blasting,  defendant  used  a  powerful  ex- 
plosive, and  that  rock  thrown  thereby  was  liable  to  seriously  in- 
jure persons  struck :  that  defendant  knew,  or  by  reasonable  care  could 
have  known,  that  plaintiff  or  men  working  with  him  were  near 
enough  to  be  injured  by  the  blasting  rock ;  that  while  engaged  in  his 
work  plaintiff  was  struck  on  the  head  by  a  rock  thrown  upon  him 
by  defendant's  operation,  and  that  his  injuries  were  proximately 
caused  by  the  defendant  negligently  using  its  explosives,  or  by  neg- 
ligently failing  to  give  plaintiff  and  the  men  w^orking  under  him 
notice  that  a  blast  was  to  be  set  off  so  as  to  enable  plaintiff  to  escape 
danger  arising  therefrom.  The  expression  in  the  count  that  the 
defendant  negligently  failed  to  give  plaintiff  and  the  men  working 
under  him  notice  that  a  blast  was  to  be  set  off,  so  as  to  enable 
him  to  escape,  etc.,  renders  the  count  not  demurrable  for  insuffi- 
ciency for  failing  to  allege  that  the  defendant  knew  or  by  reasonable 
care  could  have  known  of  plaintilTs  presence. — Sloss  8.  8.  St  I.  Go, 
V,  Salser,  611. 

9.  Motion  to  Strike. 

Pleading;  Motion  to  8trike;  Element  of  Damage. — As  improper 
elements  of  damage  may  be  eliminated  by  objection  to  evidence  or 
by  special  charges,  the  denial  of  a  motion  to  strike  such  elements  of 
damage  from  the  complaint  is  not  reviewable  upon  appeal.— W.  XJ, 
Tel.  Co.  V.  Crowley,  583. 

10.  Separate  Causes  of  Action. 

Pleading;  8eparate  Cause  of  Action;  Conjunctive  Allegation. — 
Where  causes  are  conjunctively  alleged  in  the  same  count,  different 
In  their  nature,  but  of  the  same  class,  both  must  be  proven  to  author- 
ize a  recovery,  but  such  conjunctive  allegation  of  different  causes 
does  not  render  the  complaint  demurrable  because  of  a  combination 
of  two  different  causes  in  one  count. — A.  &  B.  A,  L.  Ry.  Co.  v, 
Brovm,  607. 

PRESUMPTIONS. 

See  Appeal  and  Error;  See  Railroads,  §  2. 

PRINCIPAL  AND  AGENT. 
1.     What   Constitutes   Relation. 

Principal  and  Agent;  What  Constitutes  an  Agent, — An  agent  is 
one  who  undertakes  to  transact  some  business,  or  to  manage  some 
affair  for  another  by  the  other's  authority  and  to  account  to  him 
for  it;  and  as  employed  in  the  statute  punishing  embezzlement  im- 
ports a  principal,  and  Implies  employment,  service,  or  delegated  au- 
thority to  do  something  in  the  name  and  stead  of  the  principal.— 
Echols  V.  The  8tate,  48. 

8ame;  Relation. — Where  one  requests  another  to  send  a  telegram 
the  relation  of  principal  and  agent  is  not  established  so  as  to  author- 
ize a  recovery  for  a  delay  in  delivery  by  the  principal  If  the  other 
person  sent  the  telegram  on  his  own  account,  and  not  as  an  agent.-' 
W.  U.  Tel.  Co.  V.  Northcutt,  539. 

Principal  and  Agent;  Relation.— The  minds  of  both  the  principal 
and  agent  must  meet  in  order  to  create  an  agency. — /&.  539. 
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2.     Undisclosed  Principal. 

Principal  and  Agent;  Undisclosed  Principal;  Right  of  Action. — 
An  undisclosed  principal  may  sue  on  a  contract  made  by  his  agent 
relative  to  the  sending  and  delivery  of  a  telegram. — W.  V.  Tel.  Co. 
V.  Northcvtt,  539. 

Principal  and  Agent;  Telegram;  Undisclosed  Principal. — An  un- 
disclosed principal  may  sue  for  the  failure  to  deliver  telegram  to 
his  agent  where  the  telegram  Is  sent  to  his  agent  by  one  acting  as 
his  agent  in  the  sending  of  the  telegram. — W.  U.  Tel.  Co.  v.  Walker, 
578. 

PRINCIPAL   AND    SURETY. 

Principal  and  Surety;  Action  on  Bond  Set-off;  Right  of 
Surety. — A  surety  when  sued  alone  on  an  injunction  bond  may,  with 
the  consent  of  the  principal,  set  off  a  debt  due  to  such  principal  at 
the  commencement  of  the  action.  Section  3731.  Code  1896.) — Fidel- 
ity &  Dep.  Co.  V.  Walker,  129. 

Principal  and  Surety;  Indemnity;  Assignment. — A  mortgage 
given  to  indemnify  the  sureties  of  a  mortgagor  for  the  payment  of 
the  costs  of  a  suit  may  be  assigned  as  security  to  one  who  has  paid 
such  costs. — Murry  v.  Strother,  204. 

QUO  WARRANTO. 

Quo  Warranto;  Return;  Burden  of  Proof. — Where  an  applica- 
tion for  quo  warranto  to  determine  the  right  to  membership  on  a 
board  of  education  showed  that  the  relators  were  lawfully  entitled 
to  hold  the  office  when  respondents  were  elected  by  the  council  of 
the  city,  which  had  adopted  the  municipal  code  act,  and  the  appli- 
cation averred  that  respondents  had  usurped  such  office,  the  bur- 
den was  on  respondents  to  show  a  clear  title  to  the  office,  though 
the  application  did  not  aver  the  precise  date  when  relators  were 
elected,  nor  their  terms  of  office  and  date  of  expiration. — State  ex 
rel.  Moore  v.  Waldrop,  86. 

Same;  Return;  Presumption. — Where  the  application  showed 
that  the  relators  were  lawfully  members  of  the  board  of  education 
of  the  city  on  March  3,  1908.  the  date  the  city  elected  to  re-organize 
under  the  municipal  code  act.  (General  Laws  1907,  p.  790)  and  when 
respondents  were  elected  by  the  city  council;  and  the  return  thereto 
did  not  show  the  time  and  expiration  of  term  of  office  of  relator, 
the  court  was  authorized  to  presume  that  the  term  of  the  relator  had 
not  expired  when  respondents  were  elected. — lb.  86. 

RAILROADS. 

See  Negligence;  Carriers;  Master  and  Servant;  Damages. 

1.    Operation  of. 

A.     Injury  to  Persons  on  Tracfe. 

(a)  Trespassers. 

Railroads;  Injury  to  Person.^  on  Track;  Trespassers. — The 
employe  of  a  railroad  walking  beside  the  track  In  going  to  his  place 
of  w^ork  in  the  usual  way  is  not  a  trespasser. — Birmingham  Raihray 
L.  &  P.  Co.  r.  Williams,  381. 

(b)  Complaint. 

Railroads;  Operation;  Injury  to  Person  on  Track;  Complaint. — 
A  child  as  well  as  an  adult  may  be  a  trespasser,  and  ordinarily 
a  railroad  company  is  under  no  more  obligation  to  keep  a  lookout 
for  children  who  may  go  on  the  track  at  a  place  where  they  have  no 
right  to  be  than  to  keep  a  lookout  for  adults,  and  hence,  a  complaint 
for  death  of  a  child  on  the  track  which  avers  only  simply  negligence. 
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and  which  fails  to  show  either  that  the  child  was  not  a  trespasser 
on  the  track,  or  that  defendant's  servant  in  charge  of  the  train  be- 
came aware  of  its  perilous  situation  in  time  to  have  prevented  the 
injury,  is  insufficient  against  demurrer. — So.  Ry.  Co.  r.  Forrister,  All. 

(c)  Contributory  Negligence. 

Same;  Contributory  Negligence;  Children. — The  presumption 
that  a  person  on  a  railroad  track  will  get  off  in  time  to  avoid  the 
Injury  does  not  extend  to  a  child  fifteen  months  of  age,  since  it  woula 
be  unreasonable  to  presume  that  one  of  that  age  would  appreciate 
the  peril  of  an  approaching  train,  or  had  sufficient  judgment  or  dis- 
cretion to  extricate  itself. — So.  Ry.  Co.  v.  Forrister,  477. 

Railroads:  Operation;  Injury  to  Persons  on  Track;  Contrihutot^ 
Negligence. — In  an  action  by  a  personal  representative  of  a  fifteen 
months  old  child,  killed  by  being  run  over  by  a  train,  the  contrlbu- 
tutory  negligence  of  the  child  is  not  available  as  a  defense. — /&.  47T. 

(d)  Evidence, 

Same;  Evidence. — ^Testimony  as  to  the  frequency  of  the  use  of  a 
path  by  the  public  along  the  side  of  the  track  where  the  accident 
occurred,  at  and  prior  to  the  time  of  the  accident.  Is  admissible  as 
tending  to  fix  a  knowledge  of  the  conditions  there  on  the  defendant 
and  its  servants. — So.  Ry.  Co.  v.  Forrister,  477. 

Same;  Jury  Question. — ^Although  the  engineer  testified  that  he 
did  not  see  the  obstruction  on  the  track,  whether  or  not  he  did  see 
the  person  killed  on  the  track  was  one  for  the  jury,  where  the  ten- 
dencies of  the  other  evidence  were  that  the  track  where  the  accident 
occurred  was  straight  for  a  distance  of  about  two  miles  in  the  di- 
rection from  which  the  train  was  approaching,  that  the  accident  oc- 
curred in  the  day  time,  that  there  was  nothing  to  obstruct  the  view, 
and  that  the  engineer  was  looking  ahead. — Ih.  477. 

Same;  Negligence  of  Engineer;  Wantonness. — If  the  engineer 
aaw  the  child  on  the  track  ahead  of  the  approaching  train  and  with 
reckless  indifference  to  consequences,  neglected  to  use  preventive 
measures  to  avoid  the  injury  after  discovering  the  peril,  if  discov- 
red  in  time  for  preventive  effort,  he  was  guilty  of  wanton  wrong.— 
n.  All. 

Same;  Opinion;  Competency. — Where  a  witness  testified  that  for 
two  or  three  years,  some  twenty  years  previous  to  the  trial,  he  had 
been  an  engineer,  and  since  that  time  had  observed  the  operation 
of  trains,  and  for  the  past  three  or  four  years  had  lived  near  the 
defendant's  road  and  had  noticed  the  operation  of  trains  on  that  road 
equipped  with  the  air  brake,  such  witness  was  competent  to  give  his 
opinion  as  to  within  what  distance  a  train  drawing  seven  or  eight 
cars  equipped  with  air  brakes  and  running  at  a  speed  of  about 
thirty-five  miles  an  hour,  could  be  stopped  on  a  straight  track  with 
slight  up  grade. — Ih.  A27. 

Railroads;  Injury  to  Persons  on  Track;  Proof. — Where  the  ac- 
tion is  for  injury  for  the  negligent  failure  of  the  trainmen  to  stop 
the  train  after  seeing  a  person  on  the  track,  it  is  essential  to  prove 
knowledge  of  the  person's  peril,  on  the  part  of  the  trainmen. — So.  Ry. 
Co.  V.  Gullatt,  502. 

Same;  Jury  Question. — Whether  or  not  the  company's  employes 
saw  the  peril  of  intestate  on  the  track  in  time  to  have  stopped  the 
train,  is  under  the  evidence  in  this  case,  a  question  for  the  jury. — 
ID.  502. 

Railroads;  Injun/  on  Track;  Evidence. — It  having  no  tendency 
to  prove  that  fact,  and  evidence  thereof  being  otherwise  obtainable, 
It  was  not  competent  to  prove  the  number  of  coaches  In  the  train 
that  struck  Intestate,  by  evidence  of  the  number  of  coaches  in  the 
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daily  train  of  the  same  uumber  and  schedule  as  that  which  struck 
intestate.— /&.  502. 

(e)     Discovered  Peril. 

Same;  Discovered  Peril;  LiahUity. — ^A  railroad  company  would 
be  liable  if  a  person  was  lying  on  the  railroad  track  in  a  position 
of  peril  and  those  in  charge  of  the  train  saw  his  peril  In  time  to 
stop  and  failed  to  use  due  care  to  do  so,  and  thereafter  negligently 
ran  over  him. — 80.  Ry.  Co,  v.  Cfullattt  502. 

B.  Injury  to  Animals. 

Railroads;  Injuries  to  Animals;  Complaint. — ^A  complaint  charg- 
ing that  one  of  defendant's  servants  in  the  operation  of  its  locomo- 
tive, by  loud  and  terrifying  noises,  unnecessary  in  the  operation  of 
the  engine,  intentionally  frightened  plaintiff's  horse  to  the  extent 
that  it  died  from  fright,  sufficiently  charges  that  the  noises  caused 
the  fright  which  resulted  in  the  death,  so  as  to  charge  cause  and 
effect ;  for  it  is  immaterial  as  to  what  agency  was  employed,  whether 
bodily  injury  or  not,  if  the  loss  was  the  direct  and  proximate  result 
of  the  wrong  complained  of. — L.  &  N.  R.  R,  Co.  v.  Melton,  509. 

C.  Cattle  Guards. 

Railroads;  Operation;  Cattle  Ouard;  Demand  for. — ^The  statute 
requiring  the  putting  in  of  guards  and  the  keeping  of  the  same 
repair  whenever  the  owner  of  the  land  through  which  the  railroad 
runs  shall  make  demand  on  it  or  its  agents,  does  not  require  that 
the  landowner  make  the  demand  on  the  special  agent  who  is  bound  to 
construct  the  cattle  guards ;  it  is  sufficient  if  a  demand  be  made  upon 
the  corporation  or  any  of  its  authorized  agents. — A.  &  B.  A.  L.  Ry 
Co.  V.  Brown,  607. 

Same;  Repair;  Demand. — Section  3840,  Code  1896,  does  not  re- 
quire a  new  demand  to  repair  cattle  guards  when  they  get  out  of 
repair.  When  the  demand  Is  made  to  place  them  it  becomes  the  duty 
of  the  company  to  construct  them  and  keep  them  in  repair. — lb.  607. 

Same;  Injuries  From  Construction;  Trespass  by  Cattle;  Com- 
plaint. — A  complaint  in  an  action  against  a  railroad  for  trespass  by 
stock  on  account  of  the  failure  to  erect  and  maintain  In  good  condi- 
tion cattle  guards  need  not  specify  which  particular  cattle  guards 
are  out  of  repair;  it  Is  sufficient  if  it  charges  a  failure  to  keep  the 
cattle  guards  in  repair. — lb.  607. 

Same. — It  being  a  matter  of  evidence  that  cattle  guards  were 
needed  to  prevent  the  trespass  of  stock  upon  land  through  which  the 
railroad  ran,  a  complaint  which  alleges  that  such  guards  were  nec- 
essary, need  not  go  further  and  alleges  that  when  the  demand  was 
made  on  the  company  to  construct  cattle  guards  that  plaintiff  showed 
the  company  that  cattle  guards  were  necessary. — lb.  607. 

Same;  Evidence  of  Ownership;  Instruction. — Where  the  action 
was  against  the  Atlanta  &  Birmingham  Air  Line  Railway,  and  the 
proof  showed  that  the  railroad  that  ran  through  plalntiflTs  land 
was  known  as  the  Atlanta  &  Birmingham  Air  Line  Railway,  and 
assessed  for  taxes  by  that  name,  a  prima  facie  crse  was  established ; 
and  defendant  failing  to  introduce  any  evidence  to  the  contrary,  the 
court  properly  based  its  charge  on  the  idea  that  the  defendant  owned 
the  road.— / 6.  607; 

Same;  Measure  of  Damages. — In  an  action  against  a  railroad 
for  injury  to  land,  crops,  etc.,  by  stock  trespassing  thereon,  on  ac- 
count of  the  failure  to  erect  and  keep  in  proper  condition  cattle 
guards,  the  measure  of  damages  is  the  value  of  the  things  destroyed, 
and  not  the  dififerenec  in  the  value  of  the  lands  before  and  after  de- 
struction.-/&.  607. 
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RAlljROADB— Continued, 

D.  Crossing  Accidents. 

Railroads;  Crossing  Accident;  Complaint;  Sufficiency. — Where 
the  complaint  alleged  that  it  was  necessary  to  drive  past  a  railroad 
hand-oar  placed  near  the  public  road  at  a  railroad  crossing  by  the 
company's  servants,  and  that  the  horses  became  frightened  at  it  so 
that  the  buggy  wheel  struck  the  car  containing  tools,  dinner  buckets, 
etc.,  thereby  making  an  unusual  noise  and  frightened  the  horse  so 
that  it  threw  plaintiff  from  the  buggy,  the  action  was  for  Injuries 
arising  from  the  frightening  of  the  horse,  and  the  complaint  was  de- 
fective for  not  alleging  that  the  hand-car  was  an  object  calculated  to 
frighten  horses;  but  such  complaint  sufficiently  alleges  that  the 
fright  and  the  resulting  injury  was  due  to  the  acts  of  defendant's 
servants.—!/,  ft  N,  R.  R.  Co.  v.  Vanzamt,  527. 

E.  Setting  Out  Fire. 

Railroads;  Setting  Out  Fire;  Presumption. — The  recent  passing 
of  a  train  followed  shortly  by  the  discovery  of  fire  In  a  building  near 
the  track,  does  not  raise  the  legal  presumption  that  the  fire  was 
started  by  the  train. — B'ham  Railway  L.  ft  P.  Co.  v,  Hinton,  470. 

RATES. 
See  Bridges. 

Rates;  Fixing;  Legislative  Function. — It  is  a  legislative  and 
not  a  Judicial  function  to  prescribe  rates  for  a  public  service  corpo- 
ration, or  one  affected  with  a  public  interest. — Oulf  Compress  Co,  v. 
Harris  Cortner  ft  Co.  343. 

REASONABLE  DOUBT. 

See  Charge  of  Court,  §  1. 
RECORD. 

See  Appeal  and  Error,  §  1. 
REDEMPTION. 

See  Homestead,  Mortgages,  §  1. 
REFORMATION    OF   INSTRUMENTS. 

Reformation  of  Instruments;  Pleading;  Relief. — On  a  bill  filed 
for  reformation  of  contract  on  the  grounds  of  mistake,  complainant 
is  not  entitled  to  a  rescission  on  the  ground  of  frauu  m  Its  execution, 
and  the  placing  of  the  parties  in  statu  quo,  since  the  relief  would 
be  Inconsistent  with  the  allegation. — Lucas  v.  Boyd,  338. 

Same;  Pleading;  Proof. — The  averments  of  a  bill  for  the  refor- 
mation of  a  contract  are  required  to  be  made  with  great  particu- 
larity, and  the  proof  must  be  clear  and  satisfactory. — 76.  338. 

RELEASE. 

Release;  Rescission  for  Fraud;  Condition  Precedent;  Restora- 
tion.— Where  one  executes  a  release  in  writing  for  a  sum  certain  in 
release  of  claim  for  damages  on  account  of  Injuries,  as  a  condition 
precedent  to  a  rescission  of  the  release  for  fraud  of  the  procuring 
agents,  such  person  must  restore  what  has  been  received,  or  must 
show  that  what  was  received  was  worthless,  or  that  offer  to  restore 
would  be  futile,  or  that  restoral  has  been  waived,  since  one  cannot 
assail  a  release  and  retain  Its  fruits. — Rahitte  v.  A.  G.  8.  R.  R.  Co. 
431. 

Same;  Avoidance;  Return  of  Consideration. — Having  received  a 
sum  in  satisfaction  of  the  demand,  the  subsequent  and  voluntary  de- 
livery of  the  same  to  the  agent  of  the  company  paying  the  same  will 
not  destroy  the  contract  of  release,  when  the  same  is  fully  exectued 
by  the  payment  and  receipt  of  the  money  and  the  signing  of  the  re- 
lease.—/?>.  431. 
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REMAINDERS. 
Contingent. 

Contingent  Remainders;  Conveyance  of;  Wills. — ^Where  a  testa- 
tor devised  lauds  and  other  property  to  one  for  life,  with  remainder 
over  to  two  others,  the  interests  of  the  remainders  to  be  divested  in 
the  event  of  death  without  issue  of  the  remaindermen  pending  the 
life  estate,  such  divested  interest  to  pass  to  the  other  surviving  re- 
maindermen, a  conveyance  by  one  of  the  remaindermen  to  the  life 
tenant  of  her  interest  in  the  property  passed  no  title,  since  the  in- 
terest attempted  to  be  conveyed  was  contingent  upon  the  grantee  sur- 
viving the  life  tenant. — Small  v.  Hockenamith,  234. 

RES  IPSA  LOQUITER. 

See  Master  and  Servant,  §  1   (e.) 
RETROACTIVE   LAWS. 

See  Constitutional  Law,  §  5;  Statutes,  §  5. 
REVIEW. 

See  Appeal  and  Error,  §  3. 

RULES. 
3.     Supreme  Court.     W.  U.  Tel.  Co.  v.  Crowley,  583. 
30.     Supreme  Court.     Montgomery  Tract.  Co.  v.  Knabe,  458. 

RUNAWAY  TEAMS. 

1.     Damage  by. 

Municipal  Corporations;  Use  of  Street;  Violation  of  Ordinance; 
Leaving  Team  Unattended  in  Street. — Where  a  team  was  attended 
by  its  driver  who  was  loading  the  wagon,  the  fact  that  nobody  was 
actually  holding  the  team,  would  not  amount  to  a  violation  ot  tile 
city  ordinance  forbidding  the  leaving  of  a  horse,  etc.,  unattended  in 
the  street ;  since  the  word,  "leaving"  as  used  in  the  ordinance  means 
to  "desert,  to  abandon,  to  forsake,  to  give  up,  to  relinquish." — So. 
Hdw.  &  Sup.  Co.  V.  Standard  Equip  Co.,  596. 

Same;  Negligence. — Simply  because  the  driver  was  not  holding 
the  bridle  or  lines  he  could  not  be  said  to  be  negligent  per  se,  re- 
gardless of  the  ordinance. — Ih.  596. 

Same;  Instructions. — Where  the  action  was  for  the  value  of  an 
animal  killed  by  a  collision  with  a  runaway  team  in  the  street  and 
the  defense  was  that  the  plaintiff  allowed  the  animal  to  stand  in  the 
street  unattended,  in  violation  of  an  ordinance,  and  that  this  n^li- 
gence  proximately  contributed  to  the  loss  of  the  animal,  a  charge 
that  if  the  plaintiff's  animal  was  left  in  the  street  unattended  and  un- 
hitched, and  if  the  injury  would  have  been  averted  had  there  been  an 
ordinarily  prudent  attendant,  then  the  injury  would  have  been  due 
to  plaintiff's  negligence,  is  a  correct  statement  of  law,  as  the  facts 
hjrpothesized  correspond  with  those  pleaded. — lb.  596, 

Municipal  Corporation:  Streets;  Unattended  Horses;  Negligence. 
— The  leaving  of  a  team  of  horses  unhitched  and  unattended  in  a 
public  street  is  negligence,  rendering  the  owner  liable  for  any  dam- 
ages caused  by  their  runniug  away. — Corono  C.  &  I.  Co.  v.  White, 

Same:  Pedestrians;  Rights. — A  pedestrian  on  the  street  can  as- 
sume that  horses  moving  therein  are  under  control,  and  It  is  not  con- 
tributory negligence  to  walk  on  the  sidewalk  and  to  cross  the  street 
without  looking  up  or  down,  although  it  might  be  n^ligence  to  walk 
in  front  of  a  moving  team.  The  rule  requiring  persons  to  stop,  look 
and  listen  before  crossing  a  railroad  track  is  not  applicable  to  a  per- 
son crossing  a  street. — lb.  627. 
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SALES. 

See  Contracts. 

1.     Contract  of  Option. 

Sales;  Construct  ion  of  Contract;  Option. — Where  the  contract 
specified  the  payment  of  a  certain  sum  with  the  option,  on  the  pay- 
ment of  a  further  sum  within  a  specified  time,  that  plalntifl!  would 
sell  defendant  a  vesFel,  etc.,  but  that  if  defendant  failed  to  exercise 
the  option  the  cash  payment  should  be  retained  as  rent  for  the  ves- 
sel, etc.,  and  defendants  should  owe  plaintiff  nothing  more,  a  retention 
of  the  cash  payment  by  the  plaintiff  released  the  defendant  from  any 
further  obligation  for  the  breach  of  any  conditions  of  the  agreement. 
— OlUnger  &  Bruce  D.  D.  Co.  v.  TunstaU,  173. 

Same;  Option  Contract ;  Action  for  Breach. — Under  a  contract 
providing  for  a  cash  payment,  and  an  option  to  purchase  a  vessel 
upon  a  further  cash  payment  within  a  given  time,  and  providing  that 
In  the  event  the  option  was  not  exercised  within  the  time,  the  cash 
payment  already  made  should  be  retained  as  rent,  etc.,  and  that  the 
defendant  should  owe  plaintiff  nothing  more,  a  suit  by  a  plaintiff, 
upon  defendant's  failure  to  elect  to  purchase  within  the  specified 
time,  for  defendant's  failure  to  order  necessary  repairs  on  the  ves- 
sel, to  pay  over  its  earnings,  etc.,  coupled  with  the  allegation  that 
notwithstanding  the  breaches  of  the  agreement,  the  parties  agreed 
that  It  should  remain  in  force  and  that  the  defendant  waived  the 
provision  that  the  contract  should  cease  on  his  failure  to  perform 
his  obligations  thereunder,  does  not  show  such  a  change  in  the  pro- 
vision of  the  original  agreement,  that  the  defendant  should  be  held 
beyond  the  sums  paid  under  the  original  agreement  on  defendant's 
breach  of  the  contract. — Ih.  173. 

SELF   DEFENSE. 
See  Homicide,  §  1. 

SET-OFF  AND  COUNTERCLAIM. 
See  Principal  and  Surety. 

Set-off  and  Counter  Claim;  Pleas. — In  an  action  on  an  injunc- 
tion bond  pleas  of  set  off  against  the  plaintiff  in  the  suit  on  the  in- 
junction bond  alleging  breach  of  covenant  by  him  and  others  against 
the  plaintiff  suing  out  the  injunction,  are  not  demurrable  as  sound- 
ing in  damages  for  which  the  law  provides  no  pecuniary  standard  of 
meRsuTement.— Fidelity  ft  Dep.  Co.  v.  Walker,  129. 

Pleading;  Set-Off;  Sufficiency  of  Allegation. — Pleas  of  set-off  al- 
leging as  a  defense  to  an  action  on  a  note,  that  during  certain  months 
defendant  had  delivered  to  plaintiff  certain  goods  of  a  specified  value, 
that  plaintiff  had  negligently  permitted  cattle  to  run  in  defendant's 
com  and  cotton  damaging  it  in  an  amount  stated,  and  that  defendant 
rented  plaintiff  his  farm  for  a  certain  per  cent  and  plaintiff  failed  to 
give  possession  to  defendant's  damage  in  a  certain  amount,  are  insuf- 
ficient because  they  fail  to  aver  a  present  indebtedness  from  plain- 
tiff to  defendant  for  the  goods  delivered  or  for  the  damages,  and  also 
fail  to  aver  that  the  property  delivered  to  the  plaintiff  was  the  prop- 
erty   of   defendant. — Light   v.    Henderson,    20O. 

SHERIFFS  AND   CONSTABLES. 

Sheriffs  and  Constables;  Liability  for  Trespass;  Protection  of 
Process. — A  valid  writ  of  seizure  will  not  protect  the  officers  In  its 
execution  where  they  are  guilty  of  trespasses  to  person  or  property  In 
levying  it— Stowers  Fumt.  Co.  v.  Brake,  639. 
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SPECIFIC  PERFORMANCE. 

Specific  Pertormance ;  Contracts  Etiforceahle ;  Bond  for  Sale  of 
Homestead  Not  Signed  by  Wife. — ^A  bond  for  title  given  by  the  hus- 
band for  a  conveyance  of  a  part  of  his  homestead,  not  signed  and 
separately  acknowledged  by  the  wife  as  required  by  section  4161, 
Code  1907,  is  void  as  an  obligation  to  convey*  and  its  specific  per- 
formance cannot  be  enforced. — Clark  v.  Bird,  278. 

Specific  Performance;  Remedy;  Discretion. — Regulated  by  de- 
fined rules,  the  remedy  of  specific  performance  rests  largely  in  ju- 
dicial discretion. — Ala.  Cent.  Ry.  Co.  v.  Long,  301. 

Same;  Contracts  Enforcihle. — To  be  specifically  enforced  the  con- 
tract must  be  just  fair  and  reasonably  certain  in  respect  to  the 
subject  matter  and  stipulation,  and  founded  on  a  valuable  conside- 
ration.—76.  301. 

Same;  Contracts;  Consideration. — In  the  absence  of  a  showing 
of  fraud  or  fiduciary  relations,  a  consideration  of  $1  is  sufficient  to 
authorize  the  specific  performance  of  a  contract  for  the  conveyance 
of  land  to  a  railroad  for  a  right  of  way. — 76.  301. 

Specific  Performance  I  Character  of  Contract. — Equity  will  not 
enforce  the  specific  performance  of  a  contract,  having  such  terms  and 
provisions  that  the  court  could  not  carry  into  effect  its  decree  with- 
out some  personal  supervision  and  oversight  over  the  work  to  be 
done,  extending  over  a  considerable  period  of  time. — Bromherg  v. 
Bugenotto  Const.  Co.,  323. 

Specific  Performance;  Relief;  Compensation  in  Lieu  of  Specific 
Performance. — ^Where  the  contract  Is  of  such  a  character  that  equity 
cannot  or  will  not  specifically  enforce  it,  it  will  not  award  damages 
for  its  breach;  the  complainant's  legal  remedy  being  adequate  and 
no  special  equities  existing  which  require  such  incidental  relief. — 
76.  323. 

STATUTES. 
See  Constitutional  Law. 

1.  Time  of  Taking  Effect 

Statutes;  Time  of  Taking  Effect. — Under  the  provisions  of  sec- 
tion 5540,  Code  1896,  penal  laws  become  effective  thirty  days  after 
the  final  adjournment  of  the  legislature  which  enacted  It  unless 
there  is  a  special  provision  in  the  law  putting  it  into  effect  sooner; 
and  there  being  no  special  provision  in  the  general  game  law  as  to 
when  section  44  thereof  should  go  into  effect.  It  did  not  become  ef- 
fective until  thirty  days  after  the  adjournment  of  the  leigslature  of 
1907. Glenn  v.  The  State,  44. 

2.  Title. 

Statutes;  Titles;  Subjects  Embraced. — Section  120.  Municipal 
Code  Act  (Gen.  Acts  1907,  p.  790)  Is  void  and  inoperative,  because 
not  expressed  In  the  title  of  the  act.  The  act  relates  to  the  organ- 
ization, control  and  government  of  municipalities,  while  the  provis- 
ions of  section  120  thereof  relate  solely  to  the  duties  and  powers  of 
Boards  of  Revenue  and  Commissioners  courts,  rendering  said  sec- 
tion violative  of  section  45,  Constitution  of  1901. — State  ex  rel  Bir- 
mingham V.  Miller,  59. 

Statutes;  Single  Subject.— The  act  of  Dec.  10.  1900,  (Acts  1900- 
01,  p.  239)  does  not  contain  more  than  one  subject,  and  Is  constitu- 
tional.—fifta/e  ex  rel.  Atty  Gen.  v.  L.  ft  N.  R.  R.  Co.,  208. 

3.  Effect  of  Codification. 

Statutes;  Effect  of  Incorporation  in  Code;  Passage  after  Adop- 
tion of  Code. — Although  a  statute  Is  incorporated  after  its  passage 
into  the  Code  before  the  same  Is  printed,  if  Its  adoption  as  a  statute 
following  after  the  act  adopting  the  code,  the  fact  of  its  adoption 
into  the  code  does  not  Impart  validity  to  it  if  otherwise  invalid. — 
State  ex  rel.  Birmingham  v.  Miller,  59. 
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STATVTES— Continued, 

Statutes;  Adoption;  Code, — An  act  approved  after  the  adoption 
of  the  Code  receives  no  validity  because  it  Is  published  in  the  Code, 
since  the  Code  is  not  the  printed  volumes  labelled  "Code  of  Alabama/' 
but  is  properly  the  manuscript  as  prepared  by  the  Code  Commis- 
sioner, revised  by  the  Code  Committee  and  adopted  by  the  Legisla- 
ture. The  Acts  of  1907,  page  760,  section  120,  is  invalid  as  previ- 
ously declared  by  this  court,  and  its  appearing  in  the  Code  as  pub- 
lished does  not  cure  the  invalidity. — City  of  Annisto^i  v.  Calhoun 
Co.  68. 
4.    Construction. 

Statutes;  Construction;  Intent. — ^The  legislative  intent  must  be 
ascertained,  and,  when  ascertained,  must  control  in  determining 
whether  a  contract  is  prohibited  by  a  statute. — Sunfloiccr  L,  Co.  v. 
Turner  Sup.  Co.,  191. 

Statutes;  Construction;  Retroactive  Operation. — A  statute  has 
no  retroactive  effect  or  operation  unless  it  is  plain  from  its  terms 
that  the  Legislature  so  intended  it  to  operate. — Leahart  v.  Deed- 
meyer,  295. 

Same;  Lien  for  Services  as  Attorney. — Section  3011,  Code  1907, 
has  no  application  to  a  suit  In  progress  at  the  time  the  section  be- 
came effective,  since  it  is  not  retroactive. — /&.  295. 

Statutes:  Construction:  "UntiV — The  words  "Until  a  certain 
named  Saturday,"  as  used  In  the  act  creating  the  Montgomery  City 
Court,  has  the  effect  to  include  the  Saturday  named,  so  as  to  make 
it  a  part  of  the  term  of  the  court.  (Overruling  Johnson  v.  The 
State,  141  Ala.  7.)— -Montgomery  Tract,  Co.  v.  Knahe,  458. 

STREETS. 

See  Municipal  Corporations,  §  3;  Runaway  Teams. 
STREET  RAILWAYS. 

1.  Use  of  Streets. 

Street  Railways;  Use  of  Streets;  Duty  of  Railroads. — ^The  duty 
of  street  railways  to  recognize  the  right  of  persons  in  the  lawful 
use  of  the  street  is  Imperative,  and  it  is  bound  to  exercise  a  proper 
degree  of  care  and  reasonable  prudence  and  precaution  as  attending 
circumstances  may  require  to  avoid  Injury  to  such  persons,  although 
It  has  the  right  of  way  in  case  of  meeting  or  overtaking  persons  on 
the  trSLCk.— Birmingham  Ry.  L.  &  P.  Co.  v.  Williams,  381. 

2.  Contributory  Negligence. 

Same;  Contributory  Negligence. — A  person  using  a  street  oc- 
cupied by  railroad  tracks  Is  bound  to  exercise  ordinary  care  and  such 
reasonable  prudence  and  precaution  as  attending  circumstances  re- 
quire to  avoid  being  injured. — Birmingham  Ry.  L.  &  P.  Co.  v.  Wil- 
liams, 381. 

3.  Negligence. 

Same:  Injitry  to  Persons  on  Track;  Neffligence. — The  duty  be- 
ing on  tlie  motorman  to  give  warning  of  the  approach  of  the  car  by 
sounding  the  bell,  or  otherwise,  upon  seeing  i)edestrinns  on  the  track 
or  dangerously  near  to  it.  his  failure  to  do  so  may  constitute  negli- 
gence.— Birmingham  Ry.  L.  &  P.  Co.  v.   Williams.  3S1. 

Same:  Jury  Question. — Whether  the  position  of  plaintiff  on  the 
track  when  seen  by  the  motorman  was  obviously  perilous  or  not. 
under  the  evidence  in  this  case,  was  a  question  for  the  jury. — Ih.  381. 

Same. — A  motorman  may  assume  that  a  person  on  the  track 
will  get  off,  but  such  assumption  cannot  be  indulged  beyond  the  timo 
when  such  person's  danger  Is  seen  to  be  imminent. — Ih.  381. 
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STREET  liAU.W AY f^— Continued. 

Same;  Jury  Question. — ^The  question  of  defendant's  negligence 
and  of  plaintiff's  contributory  negligence,  is,  under  the  evidence  in 
this  case,  one  for  the  jury. — /&.  381. 

Same;  Negligence;  Jury  Questicm. — Where  the  facts  are  undis- 
puted and  the  inferences  to  be  drawn  therefrom  clear  and  certain. 
It  is  a  question  of  law,  as  to  whether  or  not  a  motorman  realized 
that  a  pedestrian  on  the  track  was  unaware  of  his  danger,  and  as  to 
whether  the  motorman  exercised  the  proper  care  to  avoid  injuring 
him;  but  if  the  facts  are  disputed,  or  if  fair  minded  persons  may 
arrive  at  different  conclusions  from  the  facts  stated,  these  ques- 
tions become  one  for  the  jury. — Handle  v.  Birmingham  Ry,  L,  &  P. 
Co.,  532. 

Same. — Under  the  evidence  in  this  case  it  was  a  question  for  the 
determination  of  the  jury  whether  the  motorman  was  guilty  or  n«» 
ligence  in  failing  to  exercise  reasonable  care  to  avoid  injuring  a 
pedestrian  on  the  track,  after. discovery  that  he  was  unaware  of  his 
peril,  and  also  as  to  whether  the  sounding  of  the  gong  was  sufficient 
to  attract  the  attention  of  the  pedestrian. — lb.  532. 

4.  Instructions. 

Same:  Injury  to  Persons  on  Track. — Where,  from  the  evidence, 
the  jury  might  have  inferred  wantonness  on  the  part  of  the  motor- 
man,  instructions  pretermitting  an  inquiry  as  to  wantonness  were 
properly  refused. — Birmingham  Ry.  L.  &  P.  Co.  v.  Williams,  381. 

5.  Injuries  by. 

(a)  Complaint. 

Streeta  Railroads;  Injuries;  Pleading;  Complaint. — A  count 
which  sets  out  all  the  conditions  surrounding  the  collision  and  avers 
that  the  injuries  and  damages  were  caused  as  a  proximate  conse- 
quence of  the  failure  of  defendant's  servant  to  keep  a  proper  look- 
out while  oiierating  a  car  on  the  highway,  is  a  count  in  simple  neg- 
ligence and  not  for  willful  or  wanton  injury,  and  hence,  such  count 
is  subject  to  the  defense  of  contributory  negligence. — Mobile  L.  & 
R.  R.  Co.  V.  Baker,  491. 

Street  Railways;  Operation;  Duty  of  Motorman. — A  motorman 
may  assume  that  a  pedestrian  on  the  track  will  turn  out  of  the  way 
of  a  car.  but  he  cannot  rest  on  such  assumption  for  so  long  a  time  as 
to  reach  a  point  where  it  will  be  improbable  for  him  to  control  the 
care  or  to  give  warning  in  time  to  prevent  injury. — Randle  v.  Binnp- 
ingham  Ry.  L.  &  P.  Co.  532. 

Same;  Injury  to  Pedestrians;  Contributory  'Negligence. — ^After 
discovering  that  a  pedestrian  was  unaware  of  his  danger,  if  the  mo- 
torman failed  to  use  reasonable  care  to  avoid  Injuring  him,  the  act 
of  the  pedestrian  in  placing  himself  in  a  position  of  danger  was  the 
remote  rather  than  the  proximate  cause  of  the  ensuing  injury. — lb. 
532. 

(b)  Collision. 

Same;  Collision;  Wanton  Conduet. — Where  a  car  cannot  oe 
stopped  in  time  to  avoid  a  collision,  after  the  discovery  of  the  peril, 
those  operating  the  car  cannot  be  said  to  be  guilty  of  wanton  mts- 
condnct,  or  of  subsequent  negligence. — Mobile  L.  ft  R.  R.  Co.  v. 
Baker,  491. 

Same. — T^niess  the  motorman  discovers  the  attempt  to  cross 
the  track  in  time  to  stop  the  car  bef(»re  the  collision  and  negligently 
fails  to  do  so  there  is  no  antecedent  negligence. — lb.  491. 

Satne;  Duty  of  Motorman  to  Keep  Lookout. — Where  the  track 
is  in  or  on  a  public  highway,  it  is  the  duty  of  the  motonnan  to  keei> 
a  lookout  for  persons  on  the  track. — lb.  491. 


Digiti 


ized  by  Google 


SUBJECT    INDEX.  735 

TELEGRAPHS  AND  TELEPHONES. 
1.     Failure  to  Send  or  Deliver. 

(a)     Damages. 

Telegraphs  and  Telephones;  Action;  Damages;  Knowledge  of 
Necessity  of  Despatch. — In  order  to  recover  for  delay  in  delivery  of 
telegram  it  is  not  necessary  that  the  circmnstances  requiring  despatch 
be  brought  to  the  company's  knowledge  or  even  that  the  message  be 
intelligible  on  its  face,  since  because  of  the  peculiar  duties  of  the 
telegraph  company,  the  mere  sending  of  a  message  is  notice  to  It  that 
expedition  is  required.— W.  V.  Tel.  Co.  v.  Northcutt,  539. 

Same;  Damages;  Mental  Suffering. — Where  a  right  of  action 
exists  independent  of  mental  suffering  such  suffering  is  the  subject 
of  recovery  in  an  action  for  delay  in  delivering  a  telegram  which 
causes  the  absence  of  one  whose  presence  would  be  consoling  in  the 
time  of  grief ;  but  the  parties  must  be  closely  related  and  the  delayed 
telegram  must  have  announced  such  an  event  as  sickness  or  death. — 
lb.  539. 

Same. — Where  one's  relation  to  the  contract  was  not  disclosed 
to  the  company,  and  did  not  appear  from  the  telegram  ( it  having  been 
sent  by  another  as  an  undisclosed  agent)  plaintiff  could  not  recover 
for  mental  anguish  resulting  from  delay  in  delivery,  thus  causing  a 
failure  of  relatives  to  attend  a  funeral. — J&.  539. 

Telegraphs  and  Telephones;  Non  Delivery;  Mental  Anguish, — 
Mental  anguish,  although  unaccompanied  by  injury  to  person  or 
estate,  occasioned  by  the  negligent  failure  of  the  telegraph  company, 
furnishes  grounds  for  the  recovery  of  damages,  if  the  parties  are 
within  the  proper  degree  of  relatinship. — W.  U.  Tel.  Co.  v.  Mc- 
Morris,  563. 

Damages;  Mental  Anguish;  Evidence. — Mental  anguish  is  not 
susceptible  of  direct  proof,  and  such  proof  is  not  as  a  rule  necessary ; 
but  if  mental  anguish  forms  an  element  of  recoverable  damages  it 
may  be  inferred  from  the  circumstances  attending  the  particular 
breach  of  duty  complained  of. — /&.  563. 

Telegraph  and  Telephone;  Non  Delivery;  Damages;  Mental  An- 
guish; Relationship. — Mental  anguish  proximately  caused  by  the 
failure  to  deliver  message  or  which  may  be  said  to  arise  naturally 
and  proximately  from  the  breach  of  the  contract  to  transmit  and 
deliver,  may  be  recovered  for,  if  the  sender  and  sendee  are  within 
certain  degree  of  relationship,  among  which  that  of  brothers  fall. — 
/&.   563. 

Same;  Nominal  Damages. — One  sending  a  telegram  requesting 
the  sendee  to  mal^e  arrangements  for  the  funeral  of  the  deceased 
brother  of  the  Fender,  where  the  toll  is  paid,  is  entitled  to  nominal 
damages  at  least  for  the  failure  to  promptly  deliver  the  message.— 
lb.   563. 

Same;  Toll  Paid;  Action  For. — The  amount  paid  for  the  send- 
ing of  the  telegram  is  not  special  damages  and  need  not  be  specially 
claimed  in  an  action  against  the  company  for  failure  to  deliver  a 
telegram;  but  where  it  la  averred  in  the  complaint  as  having  been 
paid,  the  proof  and  recovery  thereof  is  authorized  under  the  general 
sum  claimed  as  damages. — lb.  563. 

Same;  Damages. — Where  the  telegram  requested  the  prepara- 
tion of  a  grave  for  plaintiff's  child,  and  when  taken  In  connection 
with  the  prior  message,  disclosed  prima  facie  the  importance  of  an 
immediate  delivery ;  but  was  not  transmitted  from  the  sending  office 
until  it  was  called  for  by  the  receiving  office  on  the  succeeding  day, 
and  the  wires  were  o[)en  to  transmission  of  messages  for  more  than 
three  hours  after  it  was  delivered  to  it,  and  as  a  result,  when  plain- 
tiff arrived  with  the  body  of  his  child,  and  was  not  met  by  his  rela- 
tives, and  no  preparation  had  been  made  for  his  funeral,  such  negli- 


Digiti 


ized  by  Google 


736  SUBJECT   INDEX. 

TELEGRAPHS  AND  TELEPHONES— (7on«ntt€(f. 

gence  was  shown  as  warranted  a  recovery  of  punitiye  damages.— 
W.  U.  Tel.  Co.  V.  Crowley,  583. 

Same;  Mental  Anguish. — Where  the  telegram  informed  relatives 
of  the  death  of  a  child  with  a  request  to  make  the  funeral  arrange- 
ments and  as  a  consequence  of  its  non  transmission,  no  relatives  or 
friends  met  the  party  and  the  body,  and  no  arrangements  had  been 
made  for  the  funeral,  the  plaintiff  was  entitled  to  recover  for  men- 
tal suffering  incident  thereto. — lb.  583. 

(b)     Evidence. 

Same;  Admisisibility  of  Evidence;  Mental  Suffering. — Damages 
for  mental  suffering  by  the  sender  of  a  telegram  resulting  from  delay 
in  delivery  by  which  the  relatives  were  prevented  from  attending  the 
funeral,  can  only  be  recovered  for  the  time  between  which  the  rela- 
tives could  have  arrived  at  the  place  of  burial,  had  the  telegram  been 
promptly  delivered,  and  the  time  when  they  actually  arrived ;  so  that 
evidence  of  mental  suffering  from  the  time  the  husband  was  killed 
was  inadmissible. — W.  U.  Tel.  Co.  v.  Northcutt,  539. 

Same. — Direct  evidence  of  one's  mental  suffering  caused  by  non- 
attendance  of  relatives  at  the  funeral  of  the  husband,  on  account  of 
a  delay  in  the  delivery  of  a  telegram,  is  not  admissible. — lb.  539. 

Same;  Jury  Question. — Where  there  was  evidence  tending  to 
contradict  the  genuineness  of  the  signature  of  the  delivery  sheet 
which  was  put  in  evidence  as  to  the  time  when  the  telegram  was  re- 
ceived, it  became  a  qeustion  for  the  jury  to  determine  the  time  of 
delivery.— /6.  539. 

Same;  Evidence. — The  telegram  received  by  the  sendee  was  ad- 
missible in  evidence  in  an  action  by  the  sender  for  delay  in  delivery 
of  the  telegram;  the  meaning  of  the  letters  and  figures  thereon  and 
by  whom  they  were  placed,  as  well  as  the  question  whether  the  per- 
son delivering  it  was  the  company's  agent  being  open  to  proof,  if 
uncertain  or  disputed. — lb.  539. 

Same;  Evidence. — Where  the  evidence  disclosed  that  the  ope- 
rator knew  that  the  plaintiff,  the  sender,  and  the  deceased  were 
brothers,  and  the  message  recited,  "Caldwell  died  last  night  will  be 
down  with  the  remains  this  evening  open  grave  on  our  lot'*  which 
message  was  not  delivered  and  as  a  consequence,  when  plaintiff 
reached  the  town  with  the  remains,  there  was  no  one  to  meet  him 
and  no  arrangements  had  been  made' for  the  funeral,  the  Jury  could 
infer  that  the  plaintiff  had  suffered  mental  anguish,  though  there 
was  no  direct  proof  thereof,  since  the  message  suggested  that  the 
sendee  would  make  funeral  arrangements,  notify  relatives,  etc — 
W.  U.  Tel.  Co.  V.  McMorria,  563. 

Same. — Where  there  was  no  evidence  that  the  sendees  were  at 
home  or  at  their  place  of  business,  the  day  the  message  ought  to 
have  arrived,  or  that  if  they  had  received  the  message  promptly  they 
would  have  made  arrangements  for  the  funeral,  and  have  notified 
friends  and  relatives  of  the  coming  of  the  remains,  there  could  be  no 
recovery  for  mental  anguish. — lb.  563. 

Same. — The  fact  that  the  funeral  was  postponed  and  that  it 
rained  on  the  day  of  the  funeral  was  inadmissible. — lb.  568, 

Telegraphs  and  Telephones:  Failure  to  Transmit;  Burdens. — 
The  burden  is  on  plaintiff  to  show  that  the  defendant  could  have  de- 
livered the  message  to  the  addresse  if  there  had  been  a  transmission 
and  an  attempt  to  deliver. — W.  11.  Tel.  Co.  v.  Crowley,  583. 

Sam^;  Message;  Delivery. — Where  plaintiff  resided  near  de- 
fendant's office  and  had  received  a  message  sent  the  night  before 
warning  her  to  expect  the  one  here  sent,  but  not  transmitted,  re- 
lating to  the  death  of  her  grandchild,  the  jury  was  warranted  in 
Inferring  that  the  message  could  have  been  delivered  to  her  if  it 
had  been  transmitted. — 76.  583. 
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(c)  Instructions. 

Same;  Inaiructions, — ^A  charge  asserting  that  if  the  telegram 
was  delivered  to  the  father  of  the  sender  before  a  train  passed  his 
station  from  the  time  the  telegram  was  delivered  to  the  company  at 
the  place  it  was  sent,  plaintiff  could  not  recover,  was  bad,  since  the 
train  might  have  passed  just  after  the  receipt  of  the  telegram  but 
within  such  a  time  as  not  to  have  enabled  him  to  reach  the  depot, 
and  thus  have  attended  the  funeral  of  the  son-in-law. — W.  V.  Tel. 
Co.  V.  Northcutt,  539. 

(d)  Defenses. 

Same;  Defensive:  Strike  of  Employes. — Where  tlie  agent  ac- 
cepted the  toll  from  the  sender  and  informed  him  that  he  had  gotten 
the  message  off,  without  mentioning  any  limitation  of  liability  of 
the  company,  the  fact  that  some  of  the  employes  of  the  company  were 
on  a  strike  was  not  available  as  a  defense  to  an  action  for  non-de- 
livery of  the  message.— TF.  U.  Tel.  Co.  v.  McMorris,  563. 

TOLLS. 

See  Bridges. 
TRESPASS. 

1.  Injury  to  Land. 

Trespass;  Injury  to  Land;  Measure  of  Damages. — The  general 
rule  for  the  measure  of  damages  in  actions  for  trespass  to  land  itself 
is  the  difference  in  the  value  of  land  before  and  after  the  trespass. 
— A.  k  B.  A.  L.  Ry.  Co.  v.  Brown,  607. 

Trespass:  Evidence. — In  an  action  for  trespass  for  damage  to 
land  by  entering  thereon  and  cutting  timber,  the  fact  that  the  logs 
that  were  removed  therefrom  were  delivered  to  defendant,  was  admis 
sible  as  tending  to  show  that  the  trespass  was  committed  by  the  de 
fendant  and  with  its  knowledge  and  consent. — Daffin  v.  Zimmerman 
Mfg.  Co.,  637. 

2.  Injury  to  Person  or  Goods. 

Trespass:  Action;  Complaint;  Allegation  of  Title  and  Posses- 
sion.— A  complaint  which  alleges  that  defendant  by  its  agents  entered 
plaint ilFs  house  and  took  from  her  possession  and  carried  away  her 
household  furniture,  etc.,  sufficiently  alleges  that  plaintiff  was  right- 
fully possessed  of  and  the  owner  of  the  goods,  and  is  not  subject  to 
demurrer  for  a  failure  to  allege  that  she  had  possession  thereof 
as  against  the  defendant,  or  for  failing  to  allege  that  plaintiflTs  pos- 
session was  superior  to  defendant's  rights. — Stoirers  Fumt.  Co.  v. 
Brake,  a39. 

Same:  Pleading:  Sufficiency. — A  plea  alleging  that  the  property 
taken  belonged  to  the  defendant,  and  that  only  such  force  was  used 
as  was  reasonably  necessary  to  take  peaceable  i)ossession  and  control 
of  the  property,  is  insufficient  as  an  answer  to  a  complaint  In  tres- 
pass vi  et  armis  and  de  bonis  asportavit,  since  it  does  not  pipnily 
show  that  a  breach  of  the  peace  was  not  committed. — 76.  039. 

Same. — A  plea  which  merely  alleges  that  the  property  belonged 
to  the  defendant  and  does  not  traverse  the  averments  of  the  assault 
committed,  is  open  to  demurrer  and  insufficient  a*s  a  defense  to  an 
action  of  trespass  vi  et  armis  and  de  bonis  asportavit. — 76.  039. 

Same. — While  the  owner  of  personal  property  entitled  to  its  pos- 
session may  take  possession  of  it,  wherever  it  is,  the  taking  must  be 
a  peaceable  one. — 7 ft.  639. 

Sale;  Conditional  Sale;  Recovery  of  Possession  by  the  Seller. — 
The  seller  of  personal  property  under  a  conditional  sales  contract 

47—8 


Digiti 


ized  by  Google 


738  SUBJECT  INDEX. 

TRESPASS—Confinwed. 

may  take  possession  of  the  property  upon  breach  of  the  condition, 
but  the  taking  must  be  peaceable. — /&.  639. 
3.    To  Realty. 

Trespass;  Trespass  to  Realty;  Entry.—Where  one  stationed 
guards  at  entrance  to  premises  with  discretion  as  to  the  admission 
of  persons,  and  such  guard  admits  a  person,  the  original  entry  on  the 
premises  of  such  person  is  rightful. — Tuttciler  C.  C.  &  I.  Co,  v.  Tu- 
vin,  657. 

Same;  Rental, — If,  under  the  contract  of  rental,  the  right  to 
have  persons  visit  the  house  on  business  or  pleasure  is  acquired,  one 
who  crosses  the  lands  of  the  landlord  of  necessity  to  get  to  the  rented 
premises,  either  on  invitation  or  on  business,  is  not  guilty  of  tres- 
pass in  exercising  such  right;  and  where  the  right  is  acquired  under 
the  contract  it  cannot  be  taken  away  by  mere  notice  to  such  person 
so  long  as  the  rental  contract  remains  in  force. — /6.  657. 

TROVER  AND  CONVERSION. 

Trover  and  Conversion;  Mature  of  Proof. — To  recover  for  a 
conversion  one  must  prove  the  time  alleged,  as  the  averment  fixing 
the  date  is  material.— If.  J.  St  K.  C.  R.  R.  Co.  v.  Bay  Shore  L.  Co,, 
622. 

TRIAL. 

1.  Exclusion  of  Evidence. 

Trial;  Exclusion  of  Evidence; ^Motion;  Directing  Verdict. — ^The 
Court  may  exclude  all  the  evidence  or  direct  the  verdict,  where  it 
fails  to  make  out  a  prima  facie  case  for  plaintiff,  notwithstanding 
sections  5342-45,  Code  1907  authorize  a  demurrer  to  the  evidence 
under  such  circumstances. — Merrill  v.  Smith,  186. 

2.  Objections  to  Evidence. 

Same;  Evidence;  Objection;  Time  to  .Take. — ^An  objection  to  a 
question  should  always  be  interposed  before  answer,  and  the  court 
will  not  be  put  In  error  for  overruling  a  motion  to  exclude  a  re- 
sponsive answer  to  a  question  or  an  objection  to  the  question  after 
the  same  has  been  answered. — Birmingham  Ry.  L.  ft  P.  Co.  v. 
C  ha  stain,  421. 

Trial;  Objection  to  Evidence. — Objections  to  a  question  on  the 
ground  that  it  calls  for  a  conclusion  should  separate  the  good  from 
the  bad,  and  be  directed  to  so  much  of  the  question  as  asked  for  the 
conclusion. — Selm^  8.  &  S.  Ry.  Co.  v.  Campbell,  438. 

Trial;  Reception  of  Evidence;  Time  for  Objection. — Where  a. 
objection  was  not  made  to  a  question  till  after  it  was  answered,  the 
objection  came  too  late.— W.  U.  Tel.  Co.  v.  Northcutt,  539. 

Trial;  Reception  of  Evidence;  Motion  to  Strike. — ^Where  the 
answer  is  not  responsive  to  the  question  the  proper  way  to  reach  it  is 
by  motion  to  exclude. — Stoicers  Furnt.  Co.  v.  Brake,  639. 

Same;  'Necessity  of  Stating. — Where  no  ground  of  objection  is 
assigned  to  a  question  the  court  is  not  bound  to  look  for  grounds 
of  objection.— /6.  639. 

Same;  Necessity  for  Objection. — Where  a  question  is  not  ob 
jected  to  when  asked,  the  trial  court  may  or  may  not  exclude  the 
answer.— 76.  639. 

3.  Argument  of  Counsel. 

Trial;  Argument  of  Counsel;  Objection. — It  is  not  error  to  re- 
fuse an  instruction  which  Is  asked  merely  for  the  purpose  of  an- 
swering an  argument,  since  it  is  the  duty  of  the  party  to  object 
to  and  move  to  exclude  the  argument  that  he  deemed  is  improperly 
made. — Birmingham  Ry.  L.  &  P.  Co.  v.  Chastain,  421. 
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Trial;  Remarks  of  Counsel. — Tlie  remarks  of  counsel  that  the 
case  on  trial  was  unusual,— the  execution  of  writ  for  Inquiry  to  as- 
sess damages  on  a  default  judgment, — being  true,  were  without  in- 
Jury.— fi'oo«a  ft  Co.  V.  Warten,  496. 

Same;  Conduct  of  Court;  Remarks. — A  remark  by  the  court  to 
the  defendant's  counsel  after  the  message  received  by  the  sendee  had 
been  admitted,  (the  defendant  denying  its  delivery)  "you  are  respon- 
sible for  it,"  was  error.— IT.  V.  Tel.  Co.  v.  Northcutt,  539. 
4.     Depositions,  etc.  to  Jury  Room. 

Trial;  Depositions  to  Jury  Room. — It  is  within  the  discretion 
of  the  trial  Judge  to  allow  or  not  allow  depositions  to  be  taken  u> 
the  Jury  to  their  room. — Koosa  &  Co.  r.  Warten,  496. 

Same;  Memoranda  to  Jury  Room. — An  itemized  list  showing  the 
value  reasonably  of  42  items  of  different  grades  of  goods,  before  and 
after  their  injury,  attached  to  a  deposition,  and  admitted  in  evidence 
as  an  exhibit  thereto  should  be  allowed  to  go  to  the  Jury  and  be  taken 
by  them  to  their  consultation  room. — Ih.  496. 

TRUSTS. 

Trusts;  Creation;  Constructive  Trusts;  Conversion  of  Property. 
— Where  the  life  tenant  takes  possession  of  personal  property  and 
invests  it  in  realty,  the  life  tenant  becomes  the  quasi  trustee  for  the 
remaindermen,  as  to  the  sum  invested,  and  cannot  destroy  their 
rights  in  the  corpus  of  the  trust  estate  not  consumed  in  the  using. — 
Small  V.  Hockinsmith,  234. 

Trusts;  Following  Trust  Property;  Remaindermen;  Conversion 
hy  Life  Tenant. — Where  the  life  tenant  takes  possession  of  the  per- 
sonalty and  Invests  it  In  realty,  the  remainderman  can  elect  to  take 
the  realty  at  its  enhanced  value,  in  lieu  of  the  funds  invested,  pro- 
vided the  rights  of  innocent  purchasers  for  value  have  not  Inter- 
vened.—/&.  234. 

Same;  Action  hj/  Remaindermen ;  Limitations  and  Laches. — Since 
the  statute  of  limitations  does  not  apply  to  parties  so  relationed,  ac- 
quiescence by  the  remaindermen  for  the  i)rescriptive  period  of  t\^-enty 
years  must  be  shown  to  bar  the  remainderman  from  the  right  to  main- 
tain a  bill  to  enforce  her  election  to  take  the  realty,  where  the  life 
tenant,  who  is  also  Executrix,  has  converted  the  personalty  into 
realty  without  making  any  settlement  of  the  estate,  thus  becoming 
trustee  for  the  remainderman. — /&.  234. 

Same;  Laches. — ^The  life  tenant,  after  conversion  of  the  person- 
alty of  the  trust  estate  into  realty,  and  a  recognition  of  its  trust 
character,  cannot  assert  that  the  remainderman  accjulesced  for  a  long 
period  of  time,  short  of  twenty  years,  so  as  to  bar  the  remainderman 
from  asserting  the  right  to  take  the  realty  instead  of  the  fund  in- 
vested therein :  the  life  tenant's  heirs  and  devisees  stand  in  the  same 
position.— /&.  234. 

WAIVER. 

See  Insurance,  §  1. 
WAREHOUSEMEN. 

Warehouseman;  Public  Warehouses ;  Statute. — A  domestic  bus- 
iness corporation,  organized  for  private  gain,  with  power  to  engage  In 
general  storage  and  compress  business,  does  not  become  a  public 
service  corporation,  because  of  having  taken  out  license  as  req lured 
by  section  6123,  et.  seq..  Code  1907.  At  most  only  its  business  as  a 
warehouseman  is  affected  with  a  public  interest. — (hilf  Comp.  Co. 
V.  Harris,  Cortner  ft  Co.,  343. 
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WAYS. 

See  Easements,  §  2. 
WILLS. 

See  Remainders,  §  1. 

WITNESSES. 

See  Trial,  §§  1,  2  and  3. ;  Evidence. 

1.  Examination. 

(a)  Voir  dire. 

Witnesses;  Competency ;  Voir  Dire;  Discretion  of  Court. — It  is 
within  the  discretion  of  the  trial  court  to  allow  the  state's  counsel 
to  examine  a  child  12  years  old  as  to  his  religious  training,  and  his 
knowledge  of  the  obligations  of  an  oath ;  and  when  such  child  tes- 
tifies that  he  has  been  to  Sunday  School,  know^s  of  God  and  Jesus 
Christ,  and  that  good  boys  and  boys  who  tell  the  truth  go  to  heaven, 
while  bad  boys  and  liars  go  to  the  bad  world,  is  competent  as  a  wit- 
ness.— Simmons  v.   The  State,  8. 

(b)  Leading  Questions. 

Witnesses;  Examination;  Leading  Question. — An  objection  to  a 
leading  question  is  properly  sustained. — Stowers  Fumt.  Co.  v.  Brake, 
639. 

2.  Competency. 

(a)     Transactions  with  Decedent. 

Witnesses;  Competency;  Transaction  With  Deceased  Person. — 
Under  section  4007,  Code  1907,  a  grantor  suing  the  heirs  of  a  de- 
ceased grantee  to  cancel  a  deed  and  expunge  it  from  the  record,  on 
the  ground  that  he  never  executed  or  acknowledged  the  deed,  may  tes- 
tify that  he  did  not  sign  or  acknowledge  the  same,  unless  It  is  con- 
clusively shown  or  conceded  that  he  was  a  party  to  the  deed  or 
transaction;  a  transaction  between  two  persons  implying  action, 
consent,  or  acquiesence  on  the  part  of  both. — Blount  v.  Blount,  et  al. 
242. 

Same. — Section  4007,  Code  1907,  does  not  render  witnesses  in- 
competent to  testify  generally,  but  only  incompetent  to  testify  on 
the  subjects  specified;  so  a  party  to  a  suit  is  not  precluded  from  de- 
nying that  he  ever  had  a  given  transaction  with  the  decedent,  whose 
estate  is  interested  in  the  result  of  the  suit,  and  which  transaction 
Is  imputed  to  him  by  the  adverse  party;  but  where  such  transaction 
is  shown  or  conceded,  a  witness  may  not  give  his  version  of  it,  or  dis- 
pute or  contradict  the  evidence  of  other  witnesses  to  prove  what  the 
transaction  was,  or  the  effect  and  extent  thereof,  unless  called  there- 
to by  the  adverse  party. — 76.  242. 
b.    Impeachment. 

Witnesses;  Impeachment;  Impeaching  Oum  Witnesses. — A  party 
litigant  cannot  ask  his  own  witness  a  question  for  the  purpose  of  im- 
peaching his  credit,  although  the  testimony  of  the  witness  contra 
diets  that  of  the  party.— TF.  U.  Tel.  Co.  v.  Northcutt,  539. 
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